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1. BACKGROUND

On December 28, 2000, the Nationa Marine Fisheries Service (NMFS) received a Biologica
Assessment (BA) and request from the Federad Highway Adminigration (FHWA) for Endangered
Species Act (ESA) section 7 forma consultation for aleft turn refuge project on Main Street in the city
of John Day, in Grant County, Oregon. The FHWA is funding the proposed repairs, and isthe lead
agency for the project. Oregon Department of Trangportation (ODOT) has designed the project and
will administer the congtruction contract. This biologica opinion (Opinion) is based on the information
presented in the BA and the result of the consultation process.

The FHWA/ODOT has determined that Middle Columbia River (MCR) stedlhead (Oncor hynchus
mykiss) may occur within the project area. MCR steelhead were listed as threatened under the ESA
on March 25, 1999 (64 FR 14517). The proposed project iswithin MCR steelhead critical habitat,
which was designated February 16, 2000 (65 FR 7764). Protective regulations were issued for MCR
steelhead under section 4(d) of the ESA on July 10, 2000 (65 FR 42423). The FWHA/ ODQOT, usng
methods described in Making ESA Determinations of Effect for Individual or Grouped Actions at
the Watershed Scale (NMFS 1996), determined that the proposed action islikely to adversdly affect
MCR steelhead.

The FWHA/ODOQT are proposing to replace a bridge that spans Canyon Creek in the city of John
Day, in order to create aleft turn refuge for easier access to Ford Street. The bridge is located on U.S.
Highway 26, which in town isknown as Main Stret, a mile point 162.07. In the vicinity of the

project, Highway 26 (a mgor east-west route) and Highway 395 (amgor north-south route) run
together. Because Highway 26/395 isa principd artery through town, with heavy traffic, drivers
heading west on Main Street have difficulty turning south (left) onto Ford Road. In order to condiruct a
left turn refuge, the bridge over Canyon Creek must be replaced with one that iswider and longer. This
project will dso ameliorate sormwater runoff from an adjacent parking lot, located to the southwest of
the exiding bridge.

This Opinion reflects the results of the consultation process. The consultation processinvolved asite
vist by the NMFS biologist, ODOT gtaff, and ODFW hiologist on September 26, 2000, and
correpondence and communications to obtain additiond information and clarify the BA.

The objective of this Opinion is to determine whether the actions to replace the bridge, congtruct a left
turn refuge, and improve sormwater drainage dong Main Street in John Day are likdly to jeopardize
the continued existence of MCR steelhead, or destroy or adversely modify the species critica habitat.



2. PROPOSED ACTION

The proposed project will replace a functiondly obsolete bridge with one that will alow westbound
traffic to turn left safely from Highway 26/395 onto Ford Road in the city of John Day, Oregon. The left
turn refuge/bridge replacement work will be done in three stages: 1) The eastbound (south) lane of the
exigting bridge will be removed and replaced, restricting traffic to one lane during the construction
period; 2) the westbound (north) lane of the bridge will be replaced, and sdewaks and guardrails
congtructed, while traffic is re-routed over the eastbound lane; and 3) the rails and sdewalk for the
eastbound (south) section of the new bridge will be built.

21. Project Details

The exigting structure, built in 1940, is 42 feet long and has abutments that are 40 feet gpart; the eastern
abutment ditsin the active flowing channd of Canyon Creek with the base of the abutment under water
al year round. The design of the new bridge cdls for placement of abutments out of the active flowing
channd. Thiswill necessitate alonger span, about 55 feet long. The new bridge will have a
superstructure of 17 standard precast prestressed concrete dabs, with awidth of 68 feet, which will
accommodate a left turn refuge. The end bents (or support posts) of the new bridge will be 55 feet
gpart and cons s of piles driven behind the existing abutments and spaced 8 feet gpart. The piles will
be driven prior to the in~water work period, within the two year floodplain but not within the active
flowing channd of Canyon Creek. Each corner of the new bridge will have five foot long wingwals
running parald to the end bents.

After the existing abutments of the bridge are removed, the area beneath the deck (the creek bank) will
be graded to a 1.3 dope, and riprapped with 117 cubic yards of class 350 riprap. In order to anchor
the riprap, atoe trench on each sde of the stream will be dug. A geotextile fabric filter will be placed at
the base of theriprap. A dab of concrete just upstream of the existing bridge will be removed, aong
with a 12-inch diameter water pipe that is buried in the creek bed.  Thiswork will be done within a
dewatered isolation zone in order to limit sedimentation. After remova of the pipe, that area of the
creek bed will be filled in with clean riprap.

The remova of the old bridge and congtruction of the new bridge will be done in three sages. Inthe
first stage, the south Ssdewalk and a portion of the exterior girder will be removed and the new south
bridge section will be congtructed, except for the south sdewak. Shoring will be required in the
channel for congruction of the new pile caps and wingwalls. The shoring will not extend dl the way
across the channd. In the second stage, traffic will be routed onto the new congtruction and the rest of
the exigting bridge will be removed and the new north bridge section will be constructed including the
north sdewak and rall. Inthethird stage, traffic will be routed to the north side of the new structure
and the south Sde sdewalk and rail will be constructed.



Asaresult of the bridge replacement, the existing method of draining sormwater (holesin the bridge,
caled scuppers, that alow polluted water to drain off of the deck and directly into Canyon Creek) will
beimproved. The new bridge will drain sormwater to a sewer inlet that is adropbox catch basin.
Water flows into materia (such as sandy rock) at the bottom of the catch basin. Thiswill settle out
contaminants and sediment. The water will then flow from a perched outlet through a pipe and into
riprap surrounding awingwall of the bridge, where some additiona cleansing will occur before the
water flows back into Canyon Creek.

The proposed contract let date for the project is April 26, 2001.
2.2. Summary of in-water work

The project requires in-water work to remove the old bridge abutments, to do shoring for the
congtruction of the pile cgps and wingwalls, to remove a concrete dab and water pipe located within
the creek bed, and to place riprap beneath the new bridge. This construction will require excavation
within the creek channd, bank disturbance, and remova of riparian vegetation. The areas within the
active flowing channel where construction will take place will be isolated by use of a coffer dam or
some other ODFW approved method. Oncethe areaisisolated, al fish stranded within the areawill
be removed by ODFW personnd, ether by eectroshocking or seining. If eectroshocking is used, the
methods will conform to at least the minimimum standards described by NMFS in their June, 2000
guidance on eectroshocking (NMFS 2000). Fish removed will be relocated to another stretch of
Canyon Creek where habitat and other conditions appear conducive to surviva.

The ODQOT Project Development Team (PDT) has estimated that dl in-water construction and removal
activities that need to take place during the three phases will take longer than the current specified Six-
week in-water work period of July 15 - August 31. The PDT estimates that the in-water work will
require eight weeks. The local ODFW Fisheries Biologist hasindicated to ODOT that a two-week
extension to the in~water work period, until September 17, would pose no foreseesble hazards to fish
in Canyon Creek (Tim Unterwegner, persond communication to Randy Floyd, 2000). ODOT isinthe
process of obtaining formal gpprova of an extension to the in-water work period.

3. BIOLOGICAL INFORMATION AND CRITICAL HABITAT

The MCR stedhead Evolutionarily Significant Unit (ESU) was listed as threatened under the ESA by
the NMFS on March 25, 1999 (64 FR 14517). Protective regulations were issued for MCR steelhead
under section 4(d) of the ESA on July 10, 2000 (65 FR 42423). Biologicd information concerning the
MCR steelhead isfound in Busby et d. (1996). The current status of the MCR steelhead, based upon
their risk of extinction, has not Sgnificantly improved since the species was listed, dthough these fish
came under ESA protection so recently that it is difficult to discern any meaningful trendsin the data
that have been gathered since listing and conservation measures went into effect.



Critical habitat was designated for the MCR steelhead on February 16, 2000 (65 FR 7764). Critical
habitat for MCR steelhead encompasses the mgor Columbia River tributaries known to support this
ESU, including the Deschutes, John Day, Klickitat, Umatilla, WalaWalla, and Y akima Rivers, aswell
as the Columbia River and estuary. Critica habitat conssts of al waterways below long-standing,
naturaly impassable barriers, which includes the project area. The adjacent riparian zone isdso
congdered critica habitat. Thiszoneis defined asthe area that provides the following functions: Shade,
sediment, nutrient/chemica regulation, streambank stability, and input of large woody debris/organic
matter. Protective regulations for MCR steelhead were issued under section 4(d) of the ESA on July
10, 2000 (65 FR 42423).

In addition, the Oregon Divison of State Lands (ODSL) in cooperation with the Oregon Department of
Fish and Wildlife (ODFW) has designated specific waterways in the mid Columbia River ESU as
Essentid Indigenous Anadromous Salmonid Habitat under Oregon Adminigirative Rules (OAR) 141-
102-000. Canyon Creek and associated tributaries are within the Upper John Day part of the John
Day River basn (HUC 17070201), which has been designated as essential indigenous anadromous
sdmonid habitat (http://statelands.dd.state.or.us/esshabitat.html). Therefore, compliance with these
policies and guidelines is dso required by the state. Essentid indigenous anadromous salmonid habitat,
or essentid habitat, means the habitat that is necessary to prevent the depletion of indigenous
anadromous salmonid species during their life history stages of spawning and rearing. OAR 141-102-
000 dtipulates palicies and standards which must be complied with in these designated aress. Filling or
removd in essentid habitat is presumed by ODSL to be detrimentd to indigenous anadromous
sdmonids, and fill or remova will only be authorized if it can be shown that only acceptable adverse
impacts to indigenous anadromous salmonids or their essential habitat will occur or the remova/fill will
benefit populations of indigenous salmonids.

4. EVALUATING PROPOSED ACTIONS

The sandards for determining jeopardy are set forth in section 7(a)(2) of the ESA as defined by 50
CFR Part 402 (the consultation regulations). NMFS must determine whether the action islikely to
jeopardize the listed species and/or whether the action is likely to destroy or adversely modify critical
habitet. Thisandyssinvolvestheinitid sepsof: 1) Defining the biologica requirements and current
datus of the listed species, and 2) evauating the relevance of the environmentd basdline to the species
current status.

Subsequently, NMFS eva uates whether the action is likely to jeopardize the listed species by
determining if the species can be expected to survive with an adequate potentia for recovery. In
meaking this determination, NMFS must consder the estimated level of mortdity attributable to: 1)
Collective effects of the proposed or continuing action; 2) the environmenta basdling; and 3) any
cumulative effects. This evauation must take into account measures for surviva and recovery specific



to the listed sdlmonid' s life stages that occur beyond the action area. If NMFS finds that the action is
likely to jeopardize, NMFS must identify reasonable and prudent aternatives for the action.

Furthermore, NMFS evduates whether the action, directly or indirectly, islikely to destroy or
adversely modify the listed species designated critical habitat. The NMFS must determine whether
habitat modifications appreciably diminish the vaue of critica habitat for both surviva and recovery of
the listed species. The NMFS identifies those effects of the action that impair the function of any
essential element of critical habitat. The NMFS then considers whether such impairment gppreciably
diminishes the habitat’ s vaue for the species surviva and recovery. If NMFES concludes that the
action will destroy or adversely modify critica habitat it must identify any reasonable and prudent
dternatives available.

For the proposed action, NMFS' jeopardy andysis consders direct and indirect mortaity of fish
attributable to the action. NMFS' critical habitat analys's consders the extent to which the proposed
action impairs the function of essentid e ements necessary for juvenile and adult migration, spawning,
and rearing of MCR stedhead under the existing environmenta basdine. NMFS' Essentid Fish
Habitat (EFH) andlys's condders the effects of proposed actions on EFH and associated species and
thelr life higory stages, including cumulative effects and the magnitude of such effects.

4.1. Biological Requirements

The firgt step in the methods the NMFS uses for applying the ESA section 7(a)(2) to listed sdmon and
stedhead isto define the species’ biologicd requirements that are most relevant to each consultation.
NMFS aso considers the current status of the listed species taking into account population size, trends,
digtribution and genetic diversity. To assess the current status of the listed species, NMFS starts with
the determinations made in its decison to lis Middle Columbia River sedhead for ESA protection, and
aso consders new data available that is relevant to the determination.

The relevant biologica requirements are those necessary for MCR steelhead to survive and recover to
naturaly reproducing population levels a which time protection under the ESA would become
unnecessary. Adeqguate population levels must safeguard the genetic diversity of the listed stock,
enhance their capacity to adapt to various environmental conditions, and alow them to become sdif-
sugtaining in the natura environment. For this consultation, the biologica requirements are improved
habitat characterigtics that function to support successful adult and juvenile migration, Spawning and
rearing.

The Upper John Day populations of MCR stedlhead are wild summer stedlhead. Steelhead trout in the
John Day basin co-occur with nonanadromous inland redband trout (Oncor hynchus mykiss gairdneri)
and there is no certainty regarding the degree of reproductive isolation of these two groups (Busby et
d., 1996). With the exception of some hatchery fingerlings released into the John Day River basin
during the 1960s (Lindsay et d 1986), steelhead in the basin have not been supplemented by hatchery



fish. Thiswild run of fish is consdered to be one of the hedthiest of the entire MCR steelheed
Evolutionarily Significant Unit (ESU). Recent adult returns to the John Day River basin have declined,
from an estimated 17,100 in 1992 to 5,711 in 1997 (see Table 1). However, the persastence of very
low levels of chinook salmon in the John Day provides some indication that recovery of these
populations may be possble.

Table 1. Egtimated Spawning Escapement of Spring Chinook Salmon and Steelhead to the John
Day Badn
Year Spring Summer
Chinook Steelhead
1997 2,700 5,711
1996 3,300 5,658
1995 369 3,900
1994 2,400 9,300
1993 4,000 7,200
1992 3,100 17,100
1991 1,100 7,200
1990 2,200 12,000
1989 2,600 9,600
1988 3,000 36,400
1987 4,600 34,300
Mean 2,670 13,988

Source: Unterwegner and Gray (1995, 1996, 1997)

Canyon Creek in the vicinity of the project is primarily used by saimonids for juvenile rearing, and for
upstream and downstream migratory purposes. Spawning habitat for chinook saimon is found
upstream of the bridge ste. No spawning occursin the project vicinity during the low flow months,
athough some rearing and feeding activity by juvenile steehead, chinook salmon, and redband trout
may take place within the project area during the period of inwater construction.

Canyon Creek and its tributaries are designated as essentia indigenous anadromous salmonid habitat
by the ODSL (see discussion above, in section 3). NMFS concluded that the MCR steelhead are not
presently in danger of extinction, but likely to become extinct in the foreseegble future (Busby et d.
1996). Thisis primarily due to the declining abundance of naturd runs. The most significant problems
for MCR stedhead in the Columbia River Basin are the mainstream Columbia dams thet inhibit
migration, and the many water diversons and withdrawals for agricultural purposes thet affect water
quality. The degradation of freshwater habitat throughout the region is the primary reason that MCR
steelhead and other sdlmonidsin the region are a risk.



4.2. Environmental Basdine

The current range-wide status of the identified ESU may be found in Busby et d. (1995, 1996). The
identified action will occur within the range of MCR stedlhead. The defined action area is the areathat
isdirectly and indirectly affected by the proposed action. The direct effects occur at the project Site
and may extend upstream or downstream based on the potentid for impairing fish passage, stream
hydraulics, sediment and pollutant discharge, and the extent of riparian habitat modifications. Indirect
effects may occur throughout the watershed, where actions described in this Opinion lead to additiona
activities, or affect ecologica functions, contributing to stream degradation. As such, the action areafor
the proposed activities include the immediate portions of the watershed containing the project and those
aress upstream and downstream that may reasonably be affected, temporarily or in the long term. For
the purposes of this Opinion, the action areais defined as the streambed and riparian habitat of Canyon
Creek, upstream from the project 100 feet, and downstream to the extent that stream sediment levels
are increased by the project, estimated to be approximately 200 feet. An additional location on the
mainstem John Day River near Prairie City, where riparian enhancements carried out in cooperation
with the Warm Springs Tribe will be done to offset effects to critica habitat in the project area, isaso
included as part of the action area.

StreamNet smolt density model data for Canyon Creek and its tributaries (StreamNet 1999) indicate
that the lower reaches of Canyon Creek (up to Vance Creek), which encompass the project site, are
rated as good spawning and rearing habitat for summer steelhead and spring chinook salmon
(Onchorhynchus tshawytscha). Mgor habitat condraints identified in the lowest reach, which
encompasses the project Site, include pooal to riffle ratio (lack of high quality pools), grave quantity,
channelization, and blocked passage. The upper reaches of Canyon Creek above Vance Creek are
consgdered fair spawning and rearing habitat. The upper tributaries of Canyon Creek provide far to
good spawning and rearing habitat. Upstream of the project site, mgjor habitat congtraints for summer
sedhead include pooal to riffleratio (lack of high quality pools), gravel quantity, channdization, instream
cover poor, streambank degradation, insufficient riparian vegetation, sedimentation, and blocked
passage.

Near the bridge and dong Canyon Creek in the city of John Day the riparian vegetation isfairly well
developed, with dwarf em, willows, rose, reed canarygrass, wild clematis, and black cottonwood lining
the banks and providing shade. At the bridge site, Canyon Creek is approximately 25 feet wide, with
channd subgtrate of gravel and cobble. The lack of large woody debris throughout the course of
Canyon Creek within the city, and the effects of pollutants from urban uses next to the stream, are
additiond factors that limit the natural production capacity of thistributary.

Currently, the mainstem of Canyon Creek from the mouth to its headwatersis listed under the Clean
Water Act’s Section 303(d), List of Water Quality Limited Water Bodies, as water qudity limited for
summer temperatures (ODEQ 1999). The project is located within this water-quality limited stretch of
Canyon Creek.



Based on the best available information on the current status of MCR steelhead range-wide; the
population status, trends, and genetics, and the poor environmenta baseline conditions within the action
area (as described in the BA), NMFS concludes that the biological requirements of the identified ESU
within the action areaare not currently being met. Numbers of steelhead are substantiadly below
historic numbers. Population abundance trends show recent declines in the numbers of returning adults.
Degraded freshwater habitat conditions, which include the effects of grazing, irrigation, weater
withdrawals, and resdentia use, have contributed to the decline.

The NMFS Matrix of Pathways and Indicators (NMFS 1996) was used to assess the current condition
of various steelhead habitat parameters. Use of the Matrix identified the following habitat indicators as
ether a risk or not properly functioning within the action area: Water temperatures, turbidity/sediment,
subgtrate, large woody debris, pool frequency and qudity, off-channd habitat, refugia, streambank
condition, floodplain connectivity, drainage network increase, road density and location, and
disturbance history and regime. Actions that do not maintain or restore properly functioning aquatic
habitat conditions have the potentia to jeopardize the continued existence of MCR steel head.

5. ANALYSISOF EFFECTS
5.1. Effectsof Proposed Action

The effects determination in this Opinion was made using a method for evaluaing current aguatic
conditions, the environmenta basdline, and predicting effects of actions on them. This processis
described in the document, Making ESA Deter minations of Effect for Individual or Grouped
Actions at the Watershed Scale (NMFS 1996). The effects of proposed actions are expressed in
terms of the expected effect (restore, maintain, or degrade) on aquatic habitat factorsin the project
area

The proposed action has the potentia to cause the following impacts to threatened MCR steelhead or
designated criticd habitat:

1 In-water work may cause direct adverse impacts to any juvenile steelhead that may be present
near the work site.

The condruction activity has the potentid to directly harm steelhead due to handling or otherwise
disturbing rearing juveniles. Inwater work to do shoring and place riprap may kill or displace juvenile
sdmonids. During congtruction, short-term increases in sediment and turbidity could reduce light
penetration and inhibit primary production, abrade and clog fish gills, prevent feeding by sight feeders,
stop migration, and cause any fish in the areato avoid the disturbed reaches of the creek. The effects
of these activities on MCR stedhead will be minimized by limiting congtruction work to the ODFW-
approved in-water work period.



2. Water qudlity, riparian function, and stream channd morphology may be dtered, causing
indirect adverse impacts to steelhead.

Increased sedimentation may result in minor Sltation of downstream spawning gravels. Thereisa
potentia for changes in channd conditions and dynamics following the placement of riprap, and the
existence of riprap aong the embankment may ater fish rearing and migration behavior. The new
bridge will have an increased surface areaand larger areas of riprap than the existing bridge; this will
result in anet loss of about 171 square yards of riparian habitat. Therewill aso be anet increasein
impervious surface, which will reduce the surface area where water can percolate through the ground
prior to re-entering the creek. The effects of additiona impervious surfaces will be offset by the
condruction of a catchment and settling basin that will improve the water qudity of sormwater runoff.

The effects of these activities on MCR steelhead and agueatic habitat factors will be limited by
implementing construction methods and gpproaches that are included in project design and intended to
avoid or minimize impacts. Theseinclude:

. All in-water work will be conducted during the ODFW-gpproved in-water work period of July
15 to September 17. Thiswill avoid impacts to migrating adult steelhead, and protect eggs and
emerging fry.

. Alteration and disturbance of stream banks and exiting riparian vegetation will be minimized to
the extent possible. When working within the two-year floodplain, bank protection materia will
be placed to maintain norma waterway configuration.

. ODOQOT will minimize the amount of riprap used, and place only clean, non-erodible, upland
angular rock of sufficient Sze to ensure long-term armoring. Within the two year floodplain,
riprap will be placed in such amanner that the width of the active channd will not be
condricted. Bridge design, and the removad of the old bridge abutments, will improve flows.

. Riparian habitat will be protected by flagging the areas to be cleared prior to construction.
Areas outsgde of the flagged zone will not be impacted.
. Native vegetation will be maintained wherever possible. Shrubs and trees will be removed by

clipping at ground level, and not grubbed out of the soil, except in those areas of congtruction
where complete remova is necessary. Invasive exotic species will not be protected.

. Riparian vegetation will be replaced at arate of 1.5:1. Disturbed riparian areasin the project
vicinity will be replanted with native vegetation.
. Riparian enhancements to anadromous salmonid habitat on the mainstem John Day River will

be carried out in cooperation with the Warm Springs Tribe, viaan Memorandum of

Understanding (MOU) between the tribe and ODOT.
For the proposed action, the NMFS expects that the effects of the proposed project will tend to
maintain each of the habitat dements over the long term, greater than two years. However, in the short
term, atemporary increase in sediment entrainment and turbidity, and disturbance of riparian and in-
stream habitat is expected. Fish may be killed or temporarily displaced during the in-water work.
However, theimproved drainage from the new bridge and roadways, and construction of a catch basin
to filter gormwater runoff, are expected to provide long-term benefits to fish and other aquatic species.



The potentid net effect from the proposed action, including proposed plantings, is expected to be the
maintenance and restoration of functiond stedlhead habitat conditions.

5.2. Effectson Critical Habitat

NMFS designates critica habitat based on physical and biologica feetures that are essentid to the
listed species. Essentid features for designated critica habitat include substrate, water quality, water
quantity, water temperature, food, riparian vegetation, access, water velocity, space and safe passage.
Critical habitat for MCR steelhead consgts of dl waterways below naturdly impassable barriers, which
includes the project area. The adjacent riparian zone is aso included in the designation. Thiszoneis
defined asthe area that provides the following functions. Shade, sediment, nutrient or chemica
regulation, streambank stability, input of large woody debris or organic matter, and others.

Environmenta basdline conditions within the action area were evauated for the subject actions at the
project Ste and watershed scales. The results of this evaluation, based on the “matrix of pathways and
indicators” (MPI) described in "Making Endangered Species Act Determinations of Effect for
Individual or Grouped Actions at the Watershed Scale” (NMFS 1996), are detailed above. This
method assesses the current condition of instream, riparian, and watershed factors that collectively
provide properly functioning aguatic habitat essentid for the surviva and recovery of the species and
the congtituent elements of critica habitat. An assessment of the essentid festures of MCR
stedhead critica habitat is obtained by usng the MPI process to eva uate whether aguatic habitat is

properly functioning.

The proposed actions will affect critica habitat. In the short term, atemporary increase of sediments
and turbidity and disturbance of riparian and in-stream habitat is expected. In the long term, anet
improvement of habitat will occur because riparian enhancements a a Site on the maingem John Day,
done under an existing conservation easement, will restore function to currently degraded sdmonid
habitat. In addition, the bridge drainage improvements will reduce the input of toxicants coming off of
the bridge and roads during precipitation. Consequently, NMFS does not expect that the net effect of
this action will diminish the long-term vaue of the habitat for surviva of MCR stedhead.

5.3.  Cumulative Effects

Cumulative effects are defined in 50 CFR 402.02 as "those effects of future State or private activities,
not involving Federd activities, that are reasonably certain to occur within the action area of the Federa
action subject to consultation.” The action arealis defined as the streambed and riparian habitat of
Canyon Creek throughout the project area. The action area extends 100 feet upstream of the project
gte, and 200 feet downstream. The project actions consist of replacing the old bridge and constructing
anew one with aleft turn refuge, and are detailed in the project description section above. Increased
use of the road is not anticipated as aresult of these actions. NMFS is not aware of any sgnificant
change in non-Federd activities that are reasonably certain to occur within the action area. NMFS
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assumes that future private and State actions will continue & Smilar intensties asin recent years. Other
FHWA/ODOT transportation projects scheduled to be built in the Canyon Creek watershed include a
bridge replacement in Canyon City, approximately 5 miles upstream of the Main Street John Day
bridge replacement. This project will be reviewed through separate section 7 consultations and is not
consdered cumulative effects of this project.

6. CONCLUSION

NMFS has determined that the proposed action is not likely to jeopardize the continued existence of
MCR stedhead or destroy or adversely modify critical habitat. NMFS used the best available scientific
and commercid datato apply itsjeopardy andyss, when analyzing the effects of the proposed action
on the biologicd requirements of the oecies relative to the environmentd baseline, together with
cumulative effects. NMFS applied its evaluation methodology (NMFS 1996) to the proposed action
and found that it would cause minor, short-term adverse degradation of anadromous salmonid habitat
due to sediment impacts, in-water construction, and habitat loss. The potentid net effect from the
proposed action, including proposed plantings and habitat restoration, is expected to be the
maintenance and restoration of functiond steelhead habitat conditions. Direct mortaity of rearing
juvenile steelhead (if any are present) may occur during the in-water work period of project activities.

7. REINITIATION OF CONSULTATION

Conaultation must berenitiated if: 1) The amount or extent of taking specified in the Incidenta Take
Statement is exceeded, or is expected to be exceeded; 2) new information reveds effects of the action
may affect listed speciesin away not previoudy consdered; 3) the action is modified in away that
causes an effect on listed species that was not previoudy consdered; or, 4) anew speciesislisted or
critical habitat is desgnated that may be affected by the action (50 CFR 402.16). To reinitiate
consultation, ODOT must contact the Habitat Conservation Division (Oregon Branch Office) of
NMES.

8. INCIDENTAL TAKE STATEMENT

Sections 4 (d) and 9 of the ESA prohibit any taking (harass, harm, pursue, hunt, shoot, wound, kill,
trap, capture, collect, or attempt to engage in any such conduct) of listed species without a specific
permit or exemption. Harm is further defined to include significant habitat modification or degradation
that results in death or injury to listed species by significantly impairing behaviord patterns such as
breeding, feeding, and shdltering. Harass is defined as actions that cregte the likelihood of injuring listed
gpecies to such an extent asto significantly dter norma behavior patterns which include, but are not
limited to, breeding, feeding, and sheltering. Incidental take istake of listed anima species that results
from, but is not the purpose of, the Federa agency or the applicant carrying out an otherwise lawful
activity. Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidental to, and not
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intended as part of, the agency action is not consdered prohibited taking provided that such taking isin
compliance with the terms and conditions of thisincidenta take Statement.

Anincidenta take statement specifies the impact of any incidental taking of a threstened species. It
a so provides reasonable and prudent measures that are necessary to minimize impacts and sets forth
terms and conditions with which the action agency must comply in order to implement the reasonable
and prudent measures.

8.1. Amount or Extent of the Take

The NMFS anticipates that the action covered by this Opinion has more than a negligible likelihood of
resulting in incidenta take of MCR steelhead because of detrimenta effects from increased sediment
leves, increased levels of impermesable surfaces, and the loss of habitat (non-lethd) and the potentia for
direct incidental take during in-water work (letha and non-lethal). Effects of actions such asthese are
largely unquantifiable in the short term, and are not expected to be measurable as long-term effects on
steelhead habitat or population levels. Therefore, even though NMFS expects some low level
incidental take to occur due to the actions covered by this Opinion, the best scientific and commercid
data available are not sufficient to enable NMFS to estimate a specific amount of incidenta take to the
gpecies. In instances such as these, the NMFS designates the expected level of take as
"unquantifiable." Based on the information in the biological assessment, NMFS anticipates that an
unquantifiable amount of incidenta take could occur as aresult of the actions covered by this Opinion.
The extent of the take is limited to within the area of project disturbance, extending 100 feet upstream
and 200 feet downstream of the project area.

8.2. Effectsof the Take

In this Opinion, NMFS has determined that the level of anticipated take isnot likely to result in
jeopardy to MCR stedhead or to destroy or adversaly modify designated critical habitat for MCR
steelhead when the reasonable and prudent measures are implemented.

8.3. Reasonableand Prudent Measures

The NMFS believes that the following reasonable and prudent measures are necessary and appropriate
to minimize take of the above species. Minimizing the amount and extent of take is essentid to avoid
jeopardy to the listed species.

1. To minimize the amount and extent of incidenta take from in-water condruction activities a the
Main Street John Day, measures shdl be taken to limit the duration and extent of in-water
work, and to time such work when the impacts to MCR steelhead are minimized. The areas of
inwater work will be isolated from the active flowing channd, and fish within the isolated area
removed and rel ocated.
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8.3.

To minimize the amount and extent of incidenta take from congtruction activitiesin or near the
creeks, effective eroson and pollution control measures shdl be developed and implemented
throughout the area of disturbance. The measures shal minimize the movement of soils and
sediment both into and within the river, and will stabilize bare soil over both the short term and
long term.

To minimize the amount and extent of take from loss of ingtream habitat and to minimize impacts
to critica habitat, measures shdl be taken to minimize impacts to riparian and instream habitat,
or where impacts are unavoidable, to replace or restore lost riparian and instream function.
To ensure effectiveness of implementation of the reasonable and prudent measures, dl work
isolation measures, “take” of fish, eroson control measures, and plantings for Ste restoration
shdl be monitored and eva uated both during and following congtruction, and meet criteriaas
described below in the terms and conditions.

Termsand Conditions

In order to be exempt from the prohibitions of section 9 of the ESA, FHWA/ODOT must comply with
the following terms and conditions, which will implement the reasonable and prudent messures
described above. These terms and conditions should be incorporated into construction contracts and
subcontracts to ensure that the work is carried out in the manner prescribed. Implementation of the
terms and conditions within this Opinion will further reduce the risk of impacts to fish and Canyon
Creek habitat. These terms and conditions are non-discretionary.

1.

In-water work: To implement reasonable and prudent measure # 1, above, the FHWA/ODOT

shdl ensure that:

a Passage shall be provided for both adult and juvenile forms of dl salmonid species
throughout the congtruction period. The FHWA/ODOT designs will ensure passage of
fish as per ORS 498.268 and ORS 509.605 (Oregon’ s fish passage guidance).

b. All work within the active channd of Canyon Creek, including bridge demalition, will
be completed within the ODFW-approved in-water work period (July 15 to
September 17). Any adjustmentsto the in-water work period will first be gpproved
by, and coordinated with, NMFS and ODFW. An extension of the in-water work
period beyond September 17 may require re-initiation of section 7 consultation.

C. Alteration or disturbance of stream banks and exigting riparian vegetation will be
minimized. Where bank work is necessary, bank protection materia shall be placed to
maintain norma waterway configuration whenever possble.

d. During ODOT project design, ODOT will work to minimize the amount of riprap used.
Whereriprap is necessary, only clean, non-erodible, upland angular rock of sufficient
sze for long-term armoring will be employed. Unless completely infeasible, placement
will be from above the bank line and not “end-dumped.”

e The diversion or withdrawa of al water from the stream, if any, and used for
congtruction or for riparian plantings will comply with al sate and federd laws,
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particularly those that require atemporary water right and screening of intakes. The
FHWA/ODOT shdl be responsible for informing al contractors of their obligations to
comply with existing, gpplicable satutes.

At least one week prior to the start of in-water work, the ODOT project ingpector shall
notify the ODOT Regiond Environmental Coordinator (REC) of the expected date of
congruction. The ODOT REC shal then notify NMFS.

The ODFW biologigt shal monitor the congtruction of work isolation facilities and
ensure that fish trgpped within the work area are removed using the least destructive
technology that isfeasible. Within Sx months of the completion of congruction, the
FHWA/ODOQOT shdl provide areport to NMFSthat contains al of the information for
reporting teke that is contained in the Oregon Department of Fish and Wildlife Scientific
Taking Permit application and in the OPSW 2001 Supplementa Application Request
(ODFW, 2001). Inthe project description section, the report shall describe the
congtruction methods used to isolate and remove fish, and the length of time that the
work isolation was in place, as wdl as the numbers and species of fish handled.

Eroson and pallution control: To ensure implementation of reasonable and prudent measure #
2, above, an Erasion Control Plan (ECP) will be prepared by ODOT or the contractor, and
carried out by the contractor. The ECP will outline how and to what specifications various
erasion control deviceswill be ingtaled to meet water quaity standards, and will provide a
specific ingpection protocol and time response. Erasion control measures shall be sufficient to
ensure compliance with gpplicable water quaity standards and this Opinion. The ECP shdl be
maintained on Ste and shdl be available for review upon request. The following conditions
must be met:

a

Effective eroson control measures shdl bein-place a dl times during the contract.
Congtruction within the five-year floodplain will not begin until al temporary erosion
controls (eg., straw bales, st fences, or other methods) are in place within the riparian
area. Eroson control structures will be maintained throughout the life of the contract.

I. Erosion contral blankets or heavy duty metting (e.g., jute) may be used on
steep ungtable dopesin conjunction with seeding, or prior to seeding.

. Biobags, weed-free straw bales and |oose straw may be used for temporary
erasion control. Temporary erosion and sediment controls will be used on all
exposed dopes during any hiatus in work on exposed dopes.

All exposed areas will be replanted with native vegetation. Erosion control planting,

and placement of erosion control blankets and mats (if applicable) will be completed on

al areas of bare soil within seven days of exposure within 150 feet of waterways,
wetlands or other senditive areas, and in all areas during the wet season (after

September 17). All other areas will be stabilized within 14 days of exposure. Efforts

will be made to cover exposed areas as soon as possible after exposure.

All erosion control deviceswill be inspected throughout the congtruction period to

ensure that they are working adequately. Erosion control devices will be inspected
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dally during the rainy season, weekly during the dry season, and monthly on inactive

gtes. Work crewswill be mobilized to make immediate repairs to the erosion controls,

or to ingal eroson controls during working and off-hours. Should a control measure
not function effectively, the control measure will be immediately repaired or replaced.

Additiona eroson controls will be ingtaled as necessary.

In the event that soil eroson and sediment resulting from congtruction activitiesis not

effectively controlled, the engineer will limit the amount of disturbed area to that which

can be adequately controlled.

Where feasble, sediment-laden water created by congtruction activity shal be filtered

before it leaves the right-of-way or enters an aquatic resource area.

A supply of eroson control materids (e.g., sraw baes and clean straw mulch) will be

kept on hand to cover small sites that may become bare and to respond to sediment

emergencies.

All equipment that is used for ingtream work will be cleaned prior to entering the two-

year floodplain. Externd oil and grease will be removed, aong with dirt and mud.

Untreated wash and rinse water will not be discharged into streams and rivers without

adequate treatment.

Materid removed during excavation shal only be placed in upland locations where it

cannot enter senditive aguatic habitat. Conservation of topsoil (remova, storage and

reuse) will be employed.

Measures will be taken to prevent congruction debris from faling into any aguatic

habitat. Any materid that fdls into a stream during construction operations will be

removed in amanner that has a minimum impact on the streambed and water quality.

Project actions will follow al provisons of the Clean Water Act (40 CFR Subchapter

D) and DEQ's provisons for maintenance of water quaity sandards. Toxic substances

shdl not be introduced above natural background levelsin waters of the State in

amounts which may be harmful to aquatic life. Any turbidity caused by this project shall
not exceed 10% above background as measured 30 feet downstream of the project,
per the NPDES permit.

The Contractor will develop and implement an adequate, Site-specific Spill Prevention

and Countermeasure or Pollution Control Plan (PCP), and is responsible for

containment and remova of any toxicants released. The Contractor will be monitored
by the ODOT Engineer to ensure compliance with this PCP. The PCP shdl include the
following:

I. A gte plan and narrative describing the methods of erosion/sediment control to
be used to prevent erosion and sediment for contractor’ s operations related to
disposal Sites, borrow pit operations, haul roads, equipment storage Sites,
fueling operations and staging aress.

. Methods for confining and removing and disposing of excess congtruction
materias, and measures for equipment washout facilities.
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. A spill containment and control plan that includes notification procedures,
specific containment and clean up measures which will be available on site,
proposed methods for disposa of spilled materias, and employee training for
spill containment.

V. Measures to be used to reduce and recycle hazardous and non-hazardous
wadte generated from the project. Thisinformation will include the types of
materids, estimated quantity, sorage methods, and disposal methods.

V. The person identified as the Erosion and Pollutant Control Manager (EPCM)
shdl aso be responsible for the management of the contractor’ s PCP.

Aressfor fud storage, refuding and servicing of construction equipment and vehicles

will be located above the 10-year floodplain of any waterbody. Overnight storage of

non-wheded vehiclesis dlowed within the two year floodplain during the in-water
work window; however, to minimize therisk of fue reaching the water, refuding of
these vehicles should not occur after 1 pm (so the vehicles do not have full tanks
overnight).

Hazmat boomswill beingdled in al aguatic systems where significant in-water work

will occur, or where significant work occurs within the 5-year floodplain of the system,

or where sediment/toxicant spills are possible, as long as the aguatic system can
support aboom setup (i.e. the creek islarge enough, low-moderate gradient ).

Hazmat booms will be maintained on-ste in locations where there is potentid for atoxic

il into agquatic systems. "Digpering” of vehicles to catch any toxicants (oils, greases,

brake fluid) is mandatory when the vehicles have any potentia to contribute toxic

materids into aguatic systems. As an dternative, non-toxic lubricants (such as
vegetable ail) can be used.

No surface gpplication of nitrogen fertilizer will be used within 50 feet of any aguatic

resource.

3. Riparian habitat protection measures: to implement reasonable and prudent measure # 3,
above, FHWA/ODOT shdl ensure that:

a

b.

Boundaries of the vegetation clearing limits will be flagged by the project inspector.
Ground will not be disturbed beyond the flagged boundary.

Alteration of native vegetation will be minimized. Where possible, ndive vegetation will
be clipped by hand so that roots are |eft intact. Thiswill reduce erosion while ill
alowing room to work. No protection will be made of invasive exotic species (eg.
Himaayan blackberry), athough no chemica trestment of invasive species will be used.
Riparian understory and overstory vegetation will be replaced following the provisons
described in the amended Biologicad Assessment. Woody vegetation will have a
replacement rate of 1.5:1. Replacement will occur within the project vicinity. Materids
will be salvaged from the congtruction zone or obtained using stock that originatesin the
region, such as white ader, willow, hazel, ash, Oregon white oak, mock orange, choke
cherry, nutkarose, and an ODOT approved grass seed mixture.
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4, Monitoring: To implement reasonable and prudent measure # 4, above, FHWA/ODOT shall
ensure that:
a Erosion control measures as described above in 2(d) shal be monitored.
b. All sgnificant riparian replant areas will be monitored to insure the following:

I. Finished grade dopes and devations will perform the gppropriate role for which
they were designed.

. Pantings are performing correctly and have an adequate success rate (success
rate depends on the planting dendity, but the god isto have afunctiond riparian
vegetation community).

C. Failed plantings and structures will be replaced, if replacement would potentialy
succeed. If not, plantings at other appropriate locations will be done.

d. A plant establishment period (three year minimum) will be required for dl riparian
mitigation plantings

e. By December 31 of the year following the completion of congtruction, FHWA/ODOT
ghdl submit to NMFS (Oregon Branch) a monitoring report with the results of the
monitoring required in terms and conditions (4(a) to 4(c) above).

f. Within sx months of the completion of congruction, FHWA/ODOT shdl report any
“take’ associated with the project, using the scientific taking permit form provided by
ODFW (ODFW 2001). Seeadso 8.3.1(g), above.

9. ESSENTIAL FISH HABITAT

Public Law 104-267, the Sustainable Fisheries Act of 1996, amended the Magnuson-Stevens Fishery
Consarvation and Management Act (Magnuson-Stevens Act) to establish new requirements for
“Essentid Fish Habitat” (EFH) descriptionsin Federa fishery management plans and to require Federa
agencies to consult with NMFS on activities that may adversely affect EFH. “Essentid Fish Habitat”
means those waters and substrate necessary to fish for spawning, breeding, feeding, or growth to
maturity” (Magnuson-Stevens Act 83). The Pacific Fisheries Management Council (PFMC) has
designated EFH for federaly-managed Pecific sdmon fisheries (PFMC 1999). EFH includes those
waters and substrate necessary to ensure the production needed to support along-term sustainable
fishery (i.e., properly functioning habitat conditions necessary for the long-term surviva of the species
through the full range of environmentd variation).

The Magnuson-Stevens Act requires consultation for al actions that may adversdly affect EFH, and it
does not ditinguish between actions in EFH and actions outside EFH. Any reasonable attempt to
encourage the conservation of EFH must take into account actions that occur outsde EFH, such as
upstream and updope activities that may have an adverse effect on EFH. Therefore, EFH consultation
with NMFS s required by Federd agencies undertaking, permitting or funding activities that may
adversdy affect EFH, regardless of its location.
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The consultation requirements of section 305(b) of the Magnuson-Stevens Act (16 U.S.C. 1855(b))
provide that:

. Federa agencies must consult with NMFS on al actions, or proposed actions, authorized,
funded, or undertaken by the agency, that may adversdy affect EFH;

. NMFS shdl provide conservation recommendations for any Federd or State activity that may
adversdly affect EFH;

. Federd agencies shdl within 30 days after receiving conservation recommendations from

NMFS provide a detailed response in writing to NMFS regarding the conservation
recommendations. The response shdl include a description of measures proposed by the
agency for avoiding, mitigating, or offsetting the impact of the activity on EFH. Inthecaseof a
response that isincongstent with the conservation recommendations of NMFS, the Federa
agency shdl explain its reasons for not following the recommendations.

9.1. | dentification of Essential Fish Habitat

Designated salmon fishery EFH includes dl those streams, lakes, ponds, wetlands, and other water
bodies currently, or historically ble to salmon in Washington, Oregon, Idaho, and Cdifornia,
except above the impassable barriers identified by PFMC. Salmon EFH excludes areas upstream of
longstanding naturdly impassable barriers (i.e., natural waterfdlsin existence for severd hundred
years). The proposed action area encompasses the Council-designated EFH for chinook salmon
(Onchorhynchus tshawytscha).

9.2. Proposed Action

The proposed action is detailed above in Section 2. The proposed action is the removal and
replacement of abridge, and congtruction of aleft turn refuge. The action areaincludes the streambed
and riparian habitat of Canyon Creek, upsream of the bridge replacement location 100 feet and
downstream 200 feet, and alocation on the John Day River near Prairie City whereriparian
enhancements will be carried out in cooperation with the Warm Springs Tribe,

The objective of this EFH consultation is to determine whether the proposed action may adversaly
affect EFH for chinook sdlmon. Ancther objective of this EFH consultation isto recommend
conservation measures to avoid, minimize, or otherwise offset potential adverse impacts to EFH
resulting from the proposed action.

9.3. Effectsof the Proposed Action
NMFS expects that the effects of this project on chinook sdmon EFH are likely to be within the range

of effectsto listed MCR stedlhead considered in the ESA portion of this consultation. Based on that
andyss, NMFS finds that the proposed project is likely to adversdly affect EFH for chinook salmon.
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9.4. Consarvation Recommendations

The FHWA/ODOQOT have provided for minimization of the potentia effectsto EFH in the proposed
project design. The reasonable and prudent measures and the terms and conditions outline above in
section 9 are gpplicable to chinook salmon EFH. Therefore NMFS recommends that they be adopted
as EFH conservation measures. If the FHWA/ODQOT adopt this recommendation, potential adverse
effectsto EFH will be minimized.

95. Conaultation Renewal

The FHWA/ODOT must reinitiate EFH consultation with NMFS if the action is substantidly revised in
amanner that may adversdly affect EFH or if new information becomes available that affects the bas's
for NMFS EFH conservation recommendations (50 CFR Section 600.920[K]).
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