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From: Will Anderson
To: Steve Stone; 
Subject: Anderson Maka DEIS Comments
Date: Wednesday, August 20, 2008 2:34:18 PM
Attachments: Makah2008DEISComments2.doc 


Steve,
Here is the version I meant to send. You may already have it in the comments link as I discovered 
my mistake of sending the unedited version over the weekend. 
Thank you,
Will
Will Anderson 
Friends of the Gray Whale 
206-715-6414 
friendsofthegraywhale@comcast.net
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August 15, 2008



Steve Stone



NMFS Northwest Region



1201 NE Lloyd Blvd., Suite 1100,



Portland, OR 97232



In response to the Federal Register [May 9, 2008 (Volume 73, Number 91, page 26375-26376] notice, these are my comments as an individual, and on behalf of Earth Island Institute, on the Draft Environmental Impact Statement for Proposed Authorization of the Makah Whale Hunt, dated May, 2008.



The May, 2008, Makah DEIS is arguably better than its predecessors in some areas but upon reading with more depth contains many of the same problems of bias and omission as previous versions of this document written by NOAA/NMFS. There is additional information, greater effort and depth for a number of areas. That does not diminish the fatal fact that too many key issues were not addressed at all, addressed insufficiently or understated as being a problem or concern that needed further attention. In some areas, there was an extensive effort at documentation, but the information was given little weight and dismissed to the detriment of gray whales and Makah alike. In yet other areas, there was such blind, unfounded optimism that precautionary approaches in making conclusions were ignored. 



There is new and relevant information that I will cite. There are additional papers in the scientific literature; I was not able to follow up on these due to lack of time. 



These comments are arranged in the following order: general overviews are followed by specific comments, the Renker needs statement and then conclusions.



General Overviews



PREY



There seems to be no certainty for any time span covering the sub-arctic and arctic region except that ecosystem regimes vital to the survival of the ENP gray whales are changing rapidly. Current indications lead the scientific community to believe that calf survival success is tied to ice conditions both in total area covered and “quality.” Researchers are hypothesizing about the net effects of ice loss. They are coming to some varying conclusions (in the details) because of the countless co-mingling of inputs, factors that change rapidly over time in complicated ways. There appears general agreement that these changes exceed both historic and prehistoric events likely because of anthropogenic factors (global warming). The simple model is that there is greatest biological productivity and benefit to gray whale prey at the edges of ice packs. Arctic ecosystems are in radical flux as are the conditions that will either support or destroy the availability of gray whale prey. 



While some research believes there can be, at least initially, an increase in productivity in the northern gray whale foraging areas, this is dependant upon a number of factors such as currents being altered by the warming of marine waters, an expected increase in waves that may increase mixing and dispersion of nutrients not beneficial to productivity, the availability of nutrient-rich detritus from under-ice organisms may never reach the benthic community to produce densities and qualities of benthic prey required by gray whales and in some areas may be at depths too deep for gray whales. The expected increase in precipitation will increase the flow of fresh water from rivers emptying into marine waters and affect the habitat of prey species. There will be renewed competition between prey species and non-prey species, as well as other predators that may wish to exploit new prey communities. There appears to be no certainty, no true predictability or consensus in the scientific community as to effects of loss of ice cover and global warming (barely mentioned in the DEIS) upon gray whale prey. The DEIS response to all of this is commentary that ENP gray whales have proven truly adaptable in the past. It assumes the same will be true in the future – without basis. This blind optimism permeates the document. 


In one paper I can’t again find, a researcher stated that these questions of predictability in the arctic were like putting a marble on top of an ice cream cone: it will roll off the top, but no one can predict in which direction.



Gray whales face greater uncertainty and will have to expend more energy searching for new sources of food and swimming further to eat. That may further increase offshore births well north of traditional calving lagoons. In one paper cited, there is the proposal that the slight warming of water along the coast of California will help claves with loss of body warmth (Shelden at al. 2004) but no where in the DEIS do we see a questioning about calf survival being an issue for those born north of the birthing lagoons. Some of the required discussion missing from this DEIS is marine acidification and possible impacts upon prey species, threats of disease upon prey arising from warming, an examination of globally-warmed ecosystems far more thorough than the minimalist content presented, the threats of noise upon prey species and the impacts of toxic burdens on prey species.



One exception of content was a discussion in the DEIS about how gray whales find food. The specifics of this are an uncertainty for baleen whales in general. Literature talks about how gray whales are able to utilize marine topography to their advantage. However, a discussion of what is and is not known on this subject and its implications is essential since what we don’t know may kill them. Are there sounds (and their frequencies) their prey create? Chemical signals from their prey? And how do gray whales distinguish where the larger, more nutritious second-year amphipods are and consume them before turning to smaller-sized populations of the same species?   If we acknowledge we do or do not know these things, we can address them as issues for gray whale viability as it pertains to noise (masking of prey), toxics (masking “taste”) in the same way they are recognized as essential issues for endangered populations of salmon.



Papers regarding prey that may be of interest to NOAA/NMFS include:



Stelle and Megil, date; Feeding Behavior of Gray Whales on Mysid Swarms: Prey Selection Based on Body Size;



Stelle, L.L., 2006; Activity budget and diving behavior of gray whales in feeding grounds off coastal British Columbia.



POPULATION


Of the three original gray whale populations, one is extinct and the other nearly so; the remaining population (NMFS estimate of 20,110) had a precipitous drop in 1999/2000 when we lost one-third to nearly one-half of this only viable population. Yet the writers of the DEIS are content to be dismissive of this “blip.” The DEIS even states that a lowered K from natural and anthropogenic causes should have everyone accepting the lower K-induced populations! Throughout the DEIS, the writers (and some members of the scientific community) are not looking at the other side of the coin: the reduced K, if it exists, is itself a threat to the population and should be addressed as such – but is not. There is but a brief mention about Alter et al that should be addressed in the next version since time may not have allowed the authors to make substantive review. There is nothing precautionary about the NOAA/NMFS approach. 


PCFA/ORSVI RESIDENTS


The exposure of pre-June 1 PCFA/ORSVI whales to hunting effort does not seem to be accounted for in the DEIS. Being in the area longer means greater exposure to harassment of all levels, being struck (and not being counted as a strike) and struck and lost. These whales are more important than the DEIS explores.


Given there was not a decline in the PCFA/ORSVI whales during the 1999/2000 die-off, and since there is still a reported 10% + of skinny whales observed in calving lagoons, these southern coastal foragers whales may be an essential component of gray whale survival not reflected in their relatively few numbers. In Goerlitz, D.S., 2003; Mitochondrial DNA variation among Eastern North Pacific gray whales on winter breeding grounds in Baja California, there are indications of a traceable substructuring of the larger ENP GW population and that further testing of the biopsies from PCFA/ORSVI whales already in possession (plus future research) are likely to reveal more about the role PCFA/ORSVI whales are playing in the survival of the population overall. None of them should be removed under the Makah proposal because they showed remarkable resiliency during the 99/00 catastrophic die-off. We need every one of the "residents" whose "less than 1% (if I recall correctly)" habitat strategy is worth more than their current low numbers suggest - numbers NMFS is dismissing as not important.



GLOBAL WARMING and ECOSYSTEMS



These subject areas are entirely deficient. The writers have barely touched upon these subjects apparently fearing to tread too far from the “project area.” It is commonly and clearly recognized in the literature that, though the impacts of global warming upon the gray whales’ sub-arctic and arctic ecosystems effects may not be entirely predictable, the changes already are drastic. Papers that may be of interest to NOAA/NMFS are:



O’Shea and Odell, 2008; Large-Scale Marine Ecosystem Change and the Conservation of Marine Mammals;



Palumbi, S.R. et al, 2008; Ecosystems in Action: Lessons from Marine Ecology about Recovery, Resistance, and Reversibility;



Moore, S.E., 2008: Marine Mammals As Ecosystem Sentinels;



Climate Change 2001, Report of the Intergovernmental Panel on Climate Change;



Obst and Hunt, 1990; Marine Birds Feed At Gray Whale Mud Plumes In the Bering Sea;



AFSC Processed Report 2007-05; May 2007; Implementation Plan for Loss of Sea Ice (LOSI) Program.



MAKAH DIETARY NEEDS AND HEALTH/FOOD CONTAMINATION


The DEIS fails to present information needed for the Makah to make safe food choices, does not present independent scholarship on nutritional needs in Neah Bay and leaves interested parties to guess what threats to gray whales may be presented by toxic burdens. The health and trust responsibilities to the Makah and gray whales are equally entwined.



There is a paucity of information regarding the current toxic burden of Makah tribal members in Neah Bay. The DEIS is wholly reliant on two authors, Renker and Sepez, covering a few papers, for the bulk of its information and all of its conclusions. I will respond the Renker Needs Statement in a later section of my comments. The DEIS uses Renker’s claim that fully 55% of Makah dietary intake is fish high in essential fatty acids and many other key dietary needs. Yet, the argument is made in many (DEIS) places that there is a need for even more essential fatty acids without stating the current intake already present and the (non-existent) shortfalls whale oil is supposed to supply to prevent lifestyle diseases prevalent in Neah Bay. I saw nothing indicating that on-reservation Makah did not already meet high levels of essential fatty acids intended to reduce insulin resistant diabetes and heart disease/better serum lipid profiles. 



This is doubly troubling because a high-content fish diet is likely to also be high in contaminants. Who is acknowledging concern and examining impacts from adding contaminated whale fat to the Makah diet? Studies report a widely varying amount of toxic contaminants in gray whales but, there is no human advocacy here. Some literature and the DEIS make the mistake of saying contamination is relatively low (in some studies) compared to those found in other, even more heavily contaminated marine mammals. This kind of comparison by relativity to other foods is a gross disservice to the Makah and the DEIS should point that out. What needs to be known is what are the current toxin burden levels of Makah, how much are they getting from their current foods and what would starting to eat whale oil and meat do to their toxic burden and allowable recommended limitations? NOA/NMFS/BIA agencies have had nine years to research these questions. It is entirely premature to schedule a decision on the alternatives offered in this document without knowing the impacts of those alternatives upon the health of the Makah. This is unconscionable. 



Yet, at DEIS 3/302 and 3/303 we are told DDTs and PCBs were higher than other gray whales tested. If I understand the figures, the levels of these two contaminants alone are exceeding by four and more times the levels cited by the USDA as “safe.” What is even more unfortunate is that it appears this 1999 whale was not tested for many other contaminants known to be spreading throughout global ecosystems including PBDEs that act much like PCBs in the human body. If the DEIS is not simply reporting what is known, then that must be corrected. If it reflects all that is known, then agencies have failed in their most basic responsibilities. I feel this as much as the suffering the Makah want to cause in the gray whales. The chemicals I cite here have been linked with hyperactivity and insulin resistant diabetes, the very issues Renker and others are concerned about.



It is unlikely gray whales can escape the effects of most of these toxic burdens. Heavy chemical contamination is one of the chief suspects in the “stinky whale phenomenon. Flame retardants, perhaps PBDEs that are common in Washington state marine mammals, are one of several suspects. Research can and must identify the levels and sources of this contamination because they are threats. These threats to both gray whales and their prey are not adequately presented in the DEIS. Ebbesson et al, 2005c, as cited in the DEIS, describes how poor health can continue in an area that access to whale consumables. I can’t find the DEIS recognizing this idea.



Papers that may be of interest to NOAA/NMFS include:



De Luna and Rosales-Hoz, 2003; Heavy Metals in Tissues of Gray Whales and in the Sediments of Ojo de Liebre Lagoon in Mexico;



Budge, S.M. et al, 2008; Blubber fatty acid composition of bowhead whales: Implications for diet assessment and ecosystem monitoring;



Booth and Zeller, 2005; In Environmental Health Perspectives; Mercury, Food Webs, and Marine Mammals: Implications of Diet and Climate Change for Human Health;



AFSC Processed Report 2004-05, 2004;Computations of Historic and Current Biomass Estimates of Marine Mammals in the Bering Sea;



Burek, K.A. at al, 2006; Effects of Climate Change on Arctic Marine Mammal Health.



Makah dietary needs have never been based on quantifiable data, but instead on the insufficient basis of five Makah villages no longer extant. The whole idea of a four-whale need is betrayed by the DEIS offer to limit landed whales to two in DEIS Alternative #5.  Instead of Renker’s questionable and Sepez’ advocacy papers, there should be a discussion of why a cultural anthropology panel was not appointed as was for the bowhead DEIS process. Since this DEIS uses these two unquestioned sources to so large an extent, it is incumbent upon NOAA/NMFS to examine the methodologies, data and conclusions in a peer-reviewed context. These papers underly the entire proposed action as well as the alternatives offered and must pass rigorous standards.


SPECIFIC LINE ITEM COMMENTS



Cited by chapter/page/line(s) until chapter 4 when the use of line numbering in the DEIS ceases in my copy. At that point I will use chapter/line/any reference point handy.



The Cover Page – The Draft Environmental Impact Statement for Proposed Authorization of the Makah Whale Hunt should indicate the major component of the request, and that is the proposed waiver of the Marine Mammal Protection Act. I believe it should reflect the proposed action as does the May 9, 2008 Federal Register announcement, in part, 



We are issuing this notice to advise the public that NMFS has prepared a Draft Environmental Impact Statement (DEIS) in response to the Makah Tribe's request that NMFS waive the take moratorium of the Marine Mammal Protection Act (MMPA) to allow for treaty right hunting of eastern North Pacific (ENP) gray whales…



Executive Summary-



Here the Makah 1855 treaty language is quoted in the same way as it is throughout the DEIS; it deletes the rest of the phrase “in common with all people.” Please do not delete these words every time the DEIS wishes to make a point about the source of the Makah treaty claim to whale.



In the brief summation of alternatives here and elsewhere, there is no substantiation of nutritional yield per whale and the actual needs of the four whales demanded annually by the Makah. The only direct weighing of the parts of a gray whale I could find is in Yablokov and Bogoslovskaya, date unknown, A Review of Russian Research on the Biology and Commercial Whaling of the Gray Whale, Chapter 20, Academic Press, ISBN# 0-12-389180-9.


ES/2/22-26: “humane” should be added to the list of considerations.


Glossary-



Lose/Strike/Struck and Lost: 



There is an inappropriate and general mixing together of these terms and the way they are used in the DEIS for different purposes. The IWC does not always set specific struck, struck and lost quotas except (as far as I know) for the US Alaska and Russian Chukotkan bowhead aboriginal hunt. These can, as in the case of the Makah, be set up in within the cooperative agreements between the US and Makah tribe. The bilateral agreement between the US and the Russian Federation does not require them. I have not found evidence for strike limits in the Chukotka gray whale hunt, just struck and lost, so using their success rate later in the DEIS s not appropriate. 



For the Makah quota, the DEIS should examine the implications of  the Makah-requested definition of struck that is far different than the domestic regulations to implement the Whaling Convention Act: 


50CFR Part 230.2, Definitions, defines strike as hitting a whale with a harpoon, lance, or explosive device (FR/Vol.61/ No. 113/June 11, 1996, page 29631). The DEIS glossary cites a June 2007 Schedule to the IWCRW to define a strike as penetrating a whale with a weapon used for whaling. The Makah’s intended version of “strike” and the pre-emptive concurrence by NMFS in this DEIS is: “any blow or blows delivered to a whale by a harpoon, rifle, or other weapon which may result in death to a whale, including harpoon blows if the harpoon is embedded in the whale, and rifle shots that hit a whale.” NMFS considers this definition equivalent to the WCA regulatory definition of a strike, meaning “hitting a whale with a harpoon, lance, or explosive device.” A whale is considered to be struck when a harpoon is or has been embedded in a whale. This definition of ‘strike’ includes situations where the harpoon disengages from a whale; is retrieved to the water surface clean of skin, blubber, and other whale parts; and there is no other evidence of potentially lethal injury (such as blood in the water)(DEIS 2/11/4-11). In this scenario, the Makah can puncture the skin of as many whales as they like with harpoons and not rack up a single strike. This is entirely unacceptable and appears to, at the least, violate the WCA.


In the rushed and blurred practice of whaling from small vessels, penetration is easily missed. Whales can easily be wounded and not always have blood and bits of flesh in telling amounts. There is a paper I can’t again find that discussed the mortality to whales from wounds far smaller than the Makah/NMFS threshold. I ask that the authors find it and include it in their discussion in the next version of the DEIS. The NMFS is wrong to ignore its own domestic regulations (hit a whale), whose purpose is to “implement the Whaling Convention Act” (16 U.S.C. 916 et seq.) then skip over entirely the ICRW definition (penetrate) and embrace the Makah’s self-serving, non-counting of a certain increase in mortalities by “strikes” (requiring the weapon be imbedded and likely to result in death – which is actually a take and if secured in some manner then lost, a lost whale). The DEIS and cooperative plan and the definitions of strike should follow regulations, and not unilaterally change the outcome of strikes against the ENP gray whales. If NOAA/NMFS move to again alter domestic regulations for the Makah by changing the definition of “strike,” then it will need to go through that public process. Certainly the agency must not leap-frog even further in supporting the Makah version which apparently been made without process. It is this very kind of deal-making between NOAA/NMFS and the Makah where the agency has already committed to an important agreement affecting impacts – mortalities – before the public has its process that is so discouraging. The Makah requested definition of “strike” must be rejected in whole.


Humane:



This definition is misleading and does not convey the actual impact of whaling. That can be corrected by adding that it is highly unlikely the death of any of these whales can ever be called humane as it does not meet veterinary standards of loss of consciousness before prolonged suffering, and that whales will feel pain, emotional distress and other unwanted impacts from the act of whaling. Numerous harpoons and gun shots will cause suffering from minutes (1999) to several hours (2007).


Wasteful Manner:



When, in 1996, I made comments on the revision to the US regulations implementing the Whaling Convention Act, I questioned the interpretation of the term “wasteful manner.” I was assured that: 



Comment: The term ``wasteful manner'' should include the use and 



waste of whale products after landing.



Response: NMFS agrees. The term has the same meaning as the 



definition at Sec. 216.3: ``Wasteful manner means any taking or method 



of taking which is likely to result in the killing of marine mammals 



beyond those needed for subsistence or for the making of authentic 



native articles of handicrafts and clothing or which results in the 



waste of a substantial portion of the marine mammal and includes, 



without limitation, the employment of a method of taking which is not 



likely to assure the capture or killing of a marine mammal, or which is 



not immediately followed by a reasonable effort to retrieve the marine 



mammal.''(Federal Register/Vol. 61, No. 13?June 11, 1996/page 29629)



This understanding is not reflected in the glossary under “wasteful manner.” Nor is it adequately discussed in the DEIS. Traditionally used whale parts as well as an unknown amount of meat and blubber were wasted in the 1999 whale kill as evidenced on video transferred to the DVD titled, Butchering of Gray Whale; Neah Bay, WA; May 18, 1999; © Erin O’Connell with permission. I am sending this DVD via mail to be included as an attachment to these comments. I, with Erin O’Connell, personally edited the raw footage. This waste and abandonment of the whale by the Makah when federal biologists and an Inuit man were left to work alone should be describe and included in the DEIS.


Subsistence Whaling:



This term is not defined in the DEIS Glossary and should be included by quoting a definition from the same 1981 IWC Ad hoc Technical Working Group source as is the term “subsistence catches.”


Identified Whale:



I was unaware that NMML had established a gray whale catalog and photo identification expertise. Why is Cascadia Research not mentioned? Does NMML truly have this catalog set up and by implication a qualified team to do the comparison work? Or has the DEIS simply made a mistake and withdraws this definition? If NMML plans to attempt to replicate the decades of expertise within Cascadia Research, then this should be stated and discussed in the DEIS at length.



Chapter 1-



1/1/12: There is another reference here (and elsewhere) that the killing will be as humane as possible but nowhere is there recognition that the hunt remains inhumane. I found the word pain once in the entire DEIS. See my comments on the Glossary definition for “humane.”



1/8/25-26: for over a decade, NOAA/NMFS has been trying to minimize measurement of impacts by claiming the Makah are the only tribe with the express right to whale. While it is true the term whale is used uniquely, all treaties in this region recognize that customary hunting fishing activities are broadly inclusive. This means the Quileute, Jamestown S’Klallam and others believe they have the right to whale if they chose to exercise it. Please make sure this is understood in every place the DEIS makes the “express language’ point as it otherwise misleads readers into thinking this must be, by treaty, a limited event.



1/14/7-8: The phrase “future decisions related to the MMPA (and WCA…)” is used without explanation. How will this DEIS aid what anticipated decisions? Please elaborate so commenters can address what the scope of the impacts will really be. Future decisions regarding the WCA are not really stated in the referred section 1.2.4.  



1/15/5: Regarding allowable restrictions under the MMPA there is text about regulating size. I ask that rules be adopted to add no whale less than 35 feet can be hunted – and larger if needed to kill only sexually mature whales. The length at sexual maturity is different for females than males. Greater size equals greater yield means fewer whales killed. This is a mitigation measure to reduce impact and harm. 



1/23/13-14: A copy of the bilateral agreement for gray whales between the US and the Russian Federation should be included in the DEIS.



1/25/1-2: I take issue about the statement that the US is opposed to commercial whaling at the IWC. Recent developments where the US has shown openness and even leadership to compromise on Japan’s Small Type Coastal Whaling proposals, that are cultural and commercial in nature, indicates otherwise.



1/25/28-31: See “wasteful manner” comments under Glossary as they apply here.



1/28/22-25: The ground-breaking Maa-Nulth agreement is given just six lines. The DEIS does not detail that agreement, nor explore its applicability to the Makah as a reasonable alternative as defined by NEPA. The Maa-Nulth did not give up their right to whale, they stored it for twenty-five years. The gray whales are still part of their sustenance via the wondrous potlatch held by the Canadian federal government.



1/31/27-29: U.S. states nutritional need is a factor, not a threshold. How can waste be avoided if nutritional need is not THE factor?  This problem reverts to my earlier comment that the Glossary has omitted defining “subsistence.” It must and can use its cited source in the DEIS (Reeves, R.R. 2002; The origins and character of ‘aboriginal subsistence’ whaling: a global review. Mammal Review 32(2): 71-106) that refers to IWC definitions of subsistence whaling. I request that a quote from this same paper be included: “In view of these factors, it is difficult to see how Makah whaling can be made to fall within any credible definition of ‘subsistence’.”      



Due to time constraints, I am not going to rehash the debate about what happened at the IWC since the initial Makah request was submitted to that body. There should be an update on the sad number of struck and lost bowheads that have occurred in the U.S. during the past two years. Despite poor ice conditions that continued to result in many wasted bowhead whales, an endangered species, the hunters persisted and even more whales were lost.



1/38/22-33: Much is missing from this narration, but it is not the best use of my remaining time.



1/37/30-33: See my earlier objections under “strike” in the Glossary. This whale was wounded, but no strike was called. Wounding can happen time after time without regulatory limits under the jointly proposed Makah/NMFS definition of “strike.” It must be struck down.



1/39/11-15: This section is remarkable for what it does not say. During the entire time of the 8-plus minutes, from the time of the initial attack by the Makah, when she appeared to be feeding, to her death, this whale suffered terribly. Aside from the harpoon wounds and fear, this inexperienced whale who never knew harm or aggressive action from vessels, was shot in the head, shattering the ridge of her skull and then endured another bullet traveling through her body and into her left flipper. The DEIS is sanitized of the aesthetic review the DEIS promised in the executive summary. The DEIS will fail to weigh alternatives appropriately if it can’t talk accurately about suffering the whales are proposed to endure under the waiver sought by the Makah and NOAA/NMFS.



1/40/30: It is not inaccurate to state we know the tribe did not approve the hunt. The DEIS must reflect the record which consists of four signed statements including those by Makah tribal members that allege key tribal government officials did in fact know of the planned hunt, and the denials those same officials have apparently made to investigators. Just the facts. 



1/41/1-23: Why are key and relevant facts missing from this account of the illegal September 2007 whale killing? Note that three of the five convicted whale killers of 2007 were trained by the Makah tribe, represented the tribe and served on the 1999 crew that killed a whale “legally.” In fact, Wayne Johnson was the Makah Whaling Commission Chair at the time. The willingness and abilities of the tribe to play their roles in a cooperative agreement are at the forefront and should be accounted for fairly and consistently if the alternatives are to be weighed honestly. To omit these facts biases the DEIS.



1/46/8-11: The effects of removing gray whales from local ecosystems will vary from one individual to another in proportion to their history of recurrence in the area. This subject seems under-addressed in the DEIS and should be expanded in later sections.



1/50/table 1-3: Table should include WDFW and Washington state’s DNR as having review authority under the current state sensitive species status.



Chapter 2 – 



2/2/17-29: It seems there should be added to this list biological opinions, the MMC, state authorities along the Pacific coast in the US, Mexico and Canada. Amazingly, there is no evidence of input or communication from countries (Mexico and Canada) or states having vital interests in this proposed action affecting a migratory species.


2/2/32 through 2/3/1-31: When describing 40CFR 1502.14 (CEQ) and the guidelines for establishing alternatives, all I see are variations on killing proposals. It appears that in preparing this DEIS, NOAA/NMFS has a mandate to offer more alternatives, even those that may not be “desirable from the standpoint of the applicant.” Aside from the one default “no action” option, why are there no other non-lethal alternatives, any of which can result in a negotiated outcome for all parties? It is appropriate that this DEIS revisit the current list of proposed alternatives. Revisiting my proposed alternative, the Makah will negotiate a settlement similar to the Maa-Nulth in Canada to store their whaling as the Makah say they  have done in the past in exchange for land, economic sustainability (annual payments), health and “nourishment.”  At 2/3/11-12 there is a recitation about what reasonableness is. I ask NOAA/NMFS to follow through on those guidelines.



I have read both Sections 2.4 Alternatives Considered But Eliminated and the related 2.4.6 Alternative Compensation and am not convinced by this prejudicial, self-filtering argument and logic. It is not s serious consideration of the alternative. When NOAA/NMFS states such an alternative could be negotiated at any time, disconnected from the DEIS, it feels like someone trying to wiggle out of the obvious: the DEIS and the entire process are the perfect and most appropriate moments to consider this alternative. When included in the DEIS, the pros and cons are weighted in conjunction to those of other alternatives. Clarity is gained. The first being that the federal government has more resources and legal standing to enable this alternative. Just having this alternative listed in the EIS would give it weight and credence, a moment for the tribe to fully consider it AFTER it was thoroughly described and evaluated on an equal footing with the lethal alternatives. It is just this type of NOAA/NMFS bias that keeps everyone repeating the NEPA/MMPA processes. The guidelines are clear, as the DEIS iterates at 2/2/1-31 that the proposed alternatives do not have to be “desirable” to the applicant. The DEIS is saying one thing about the guidelines and then telling interested parties that it can’t follow those guidelines because the applicant does not like it! I think it is safe to assume that the average US citizen – people affected by the proposed Makah action – would think it an appropriate Alternative. I believe it is incumbent NOAA/NMFS do so. 



2/10/4-33: Please see my comments in Glossary, identified whales. If NMML has a catalog and team as the DEIS states, then it should be described and available for public view now. We should be able to know who the staff is and how data and the Cascadia Research Collective expertise in interpretation will not be lost



.



2/11/3-12: I addressed the inappropriate choice of defining the term “strike” in the glossary section of my comments. This is one of the more egregious decisions NOAA/NMFS has made because as used, it allows Makah to injure, break skin on whales with no limits but is not counted as a strike unless there is a mortal injury. As I described at length earlier, this appears to violate domestic regulations, the intent of the IWC schedule and common sense. Again, I ask NOAA/NMFS find the wound study paper related to the issues of nonlethal strikes, opportunistic diseases and mortality. 



2/11/21-22: The voluntary setting of numbers struck and lost is good to know (even as the whales are repeatedly wounded without triggering strikes), but how does it compare to the IWC’s struck/loss algorithm (SLA)?



2/11/30: The DEIS, relying on the Makah recollection, believes there will be 10 approaches for every throw. What did the NMFS observers document in 1999? Since this number is the basis for important computations of harassment levels and impacts, a greater effort should be made to quantify this number in addition to the Makah good-faith estimate. There should be discussion about Makah biologists and NMFS observer(s) documenting this activity.



2/14/1-5:  Here and elsewhere there is extensive discussion about darting and shoulder guns. The obvious conclusion is that these have been discussed between NMFS and Makah – no matter who brought it up. The DEIS should either declare this has never been discussed, or describe when and what was discussed about it including the likelihood these weapons will be used as it can influence several subject areas within the DEIS.



The DEIS in this area (and others) fails to consider benefits of moving the whale hunt much further offshore nearly eliminating impacts of killing PCFA/ORSVI whales. 



2/17/18-29: Given the September 2007 illegal hunt, it is clear that enforcement and prosecution is not possible or meaningful under Makah authority. Please discuss Judge Arnold’s opinion that WCA does not apply to the violations committed by the Makah 5 during the illegal killing. Discuss the ability of Makah tribal government in this regard.



2/23/16-18: This is an incomplete statement about the distribution of identified whales. Please be more specific on frequencies of occurrence as one moves westward from shore.



2/24/30-32: This is another place where the term wasteful manner is defined inadequately. See my previous comments.



2/26/1-16: This alternative, again, is written weakly and dismissively. It should be revisited and developed as a serious alternative. I can’t help but notice the biased attitude here.



2/28/table 2.2: In the benthic category, nothing about feeding pits, how their edges are dynamic and spur recolonization and productivity; roles of gray whales in their various ecosystems with high versus low site fidelity are not compared.



3/15/22-23: This says the tribe proposes to adopt regulations to enforce NMFS regulations. Please give a few examples as a way to explain anticipated regulations.



3/21/23-33: There are several important statements here that I need to understand more fully. Please comment on the following: 



The Makah fisheries management staff are responsible for the management of marine mammals, important biological and cultural resources within the Makah U&A. Does this statement mean the Makah Tribal government has been given full authority to lead management of the species of their concern in their U&A? If so, when was this done and under what authority and process? I have not seen published research results with a Makah tribal origin. Are they required to apply for research permits under the MMPA? Does part of this authority include their being the primary or sole parties for collecting photo identification of PCFA/ORSVI whales in the Makah U&A? Is this also true for the biopsy programs? It is not a secret that the Makah have their eyes on humpback whales, so I ask the same questions as above for this species as well. What other species of marine mammals are the Makah responsible for? How do my questions apply to those species? How does this status of responsibility affect other scientific permits and on-going research by scientists operating in whole or part within the Makah U&A?


3/25/28-30: Ecology has not listed the Pacific Ocean, the Strait of Juan de Fuca, Neah Bay, or any of the rivers and streams within the project area as impaired for water or sediment quality parameters. My question to that statement is has the state adequately tested these waters on a regular basis? When was their last testing period? How far offshore do they go? How deep? Are there other agencies (NOAA) who can complete the picture of marine habitat health – or lack of it? Why do newspaper accounts tell of acidification of benthic ocean waters off of our coast while the DEIS infers that all is well with water quality in the “project area?” Are gray whale prey affected by marine acidification which reduces the ability of some species to utilize calcium carbonate to build shells and other biological structures?


3/28/14-19: Please include the fact that some of these harmful algal blooms produce bio-toxins that are proven threats to gray whales but not yet stated in the DEIS. These blooms are mentioned as occurring in the area but there is no comment about its deadly significance.


3/45/21: Kelp beds found between 6 and 200 foot bottom depths seems inconsistent with other claims (less than 100 foot depth waters); see 3/47/8-9. Please fact check or explain. Also, a good map of Washington state’s kelp beds is reportedly available fromWA DNR and would be helpful in defining ORSVI foraging habitat. In fact, it is important to see habitat maps, prey maps covering all of gray whale habitat.


3/48/3-31: describes benthic infauna tube worms and other prey of gray whales. As a continuation of the previous comment, a set of maps detailing the locations of prey species and marine substrates with potential to be supportive of these species will help readers see the habitat potential for PCFA/ORSVI  gray whale foraging.



3/52/25-31: Please comment on the 60% of K approach and why it is the latest perspective even though developed in 1980. It will be helpful to further explain the implications of using non-K and non-MNPL statistical analysis. I am concerned for a few reasons here. I can’t tell if the usefulness and accuracy of K becomes less reliable when K declines quickly, especially in rapidly changing, unstable ecosystems. Is K then still valuable when it is part of other calculations? Please attempt to clarify this section.



The second concern I have, and this problem pops up later in the DEIS as well, is that K, the carrying capacity, can be seen from two opposite perspectives. Many researchers believe K is declining for the gray whale at present, so the DEIS and others are saying, “We’ve reached carrying capacity. Everything is fine with gray whales. Die-offs are just a result of exceeding carrying capacity. The opposite way to look at a declining K is not to declare a healthy stabilization, but to see declining K as an environmental problem and a threat to the long-term survival of gray whales that must be addressed quickly and proactively. I believe this DEIS is taking the former path when instead it should act with precaution, not abandon its duties and address the threat of a declining gray whale K. List it as a threat and be more cautious with this last population. 



3/53/footnote: ENP is at or above MSY. How does this square with Alter, Rynes and Pulambi, 2006, DNA evidence for historic population size and past ecosystem impacts of gray whales that suggests there was a much larger original gray whale population than current estimates? It is barely mentioned and then dismissed for the rest of the DEIS? Please include and discuss at length.



3/54/3-16: PBR is defined here but PBR seems weakened to me if it is in the context of OSP that may drop rapidly with declining K. Further in the DEIS it is stated that since PBR is calculated as a percentage, when the number of identified whales increases, so will the allowable by-catch levels. We stand to lose our “resident” gray whales with the highest recurring fidelity to the PCFA/ORSVI sectors because they are exposed to a much higher level of hunting effort. I can’t discern how this risk to these particular whales is identified in the algorithms and mitigated in the alternatives provided.



Please explain further the relationships between ABL, PBR and the K. It seems like all the relationships to these models are weak in rapidly changing and unstable arctic and sub-arctic ecosystems. If I’m right, and the argument must be made, then the discussion must be greatly expanded here.



How often is the recovery factor reviewed? Calf counts are still well below their peak in the 1980s. What happens to all of these factors if net recruitment falls again for more a year or longer? For increased yearling and adult mortalities approaching what we saw in 1999/2000? 



3/55/19-22: The DEIS states here that take permits will not be detrimental to “stocks.” Much of the research in the DEIS agrees that finding genetic evidence for ENP gray whale substructuring has been difficult, especially when baleen is tested: gray whales move around at lot and reflect that in testing. It seems the DEIS concludes that there is no genetic profile that can identify substructuring placement of the PCFA/ORSVI whales. However, at least one paper appears to counter that DEIS assertion:



Goerlitz, D.S. et all, 2003; Mitochondrial DNA variation among Eastern North Pacific gray whales on winter breeding grounds in Baja California. From the abstract: These data suggest that all animals exhibit some level of site fidelity to their natal lagoons as adults, and that the ENP gray whale population may be substructured on the population’s wintering grounds.


This begs the question about testing PCFA/ORSVI for wintering site fidelity to see if any correlations emerge. It is too early to write off these populations now defined by behavior as not having discoverable unique DNA and isotope signatures. Statements in the DEIS about these southern range coastal feeding whales being a relatively unimportant percentage of the larger population is premature, especially in their “protection” from the 1999/2000 die-off. They may be the most secure and stable portion of the entire at-risk population. Removing even a few of them may be reducing this possible reservoir of species survival. Harassment arising from several hundred hunt approaches over five years is just as bad, perhaps worse in its ability to remove them from this ORSVI sector. Therefore, take permits may reasonably be expected to be detrimental to the “stock.” Please address this paper and continue the literature search to discuss this issue in greater depth.


3/56/23-32: Wasteful manner provision again; leaves out part essential aspects of what wasteful manner means in 216.3 in the MMPA and opined by NMFS in the FR in 1996.



3/59/1-9 and connected to 3/61/1-9: This is the heart of my long-winded questioning for the past few pages. I see that the Alter paper is cited here, but not in the DEIS list of references. The Alter paper is not discussed at length nor are papers listed in Alter. This is vital stuff, but once again the DEIS seems content to accept a reduced K and therefore lower numbers of gray whales instead of declaring reduced K as a threat to gray whales that must be met with a plan and relisted to threatened or endangered status under ESA, depending upon trends in habitat and prey availability. Declining K should NOT be the new, acceptable norm. If part (to much) of the lack of full recovery is due to anthropogenic causes, then relisting becomes all the more imperative as anthropogenic inputs are increasing daily.



3/61/6-7: The EIS cannot wait for the next stock assessment report to discuss Alter, etc. in detail. The ENP gray whales population and recovery status are central to the Makah proposal and choosing of alternatives. 



3/61/10 on to 3/62/1-32: I ask that this section be written and clarified with time and place foraging, and the targeted prey inside and outside the “project area..” There’s very little written about the roles gray whale feeding strategies have in their respective ecosystems. Nor is there much about energetics and costs of foraging under receding ice conditions versus PCFA/ORSVI foraging strategies - the energy saved and the like. Not all prey provide the same nutrient load. There needs to be discussion about how prey species compete with one another, how prey species dominance ebbs and flows in response to environmental changes and predation pressures, things that affect nutrient availability for gray whales. Please consider including these publications about prey that I will cite in short-hand due to time constraints:



Coyle, K.O. and Highsmith, R.C, 1994; Benthic amphipod community in the northern Bering Sea: analysis of potential structuring mechanisms;



Aydin and Meuter, 2007; The Bering Sea- A dynamic food web (oriented to fish, it has some things to say about gray whale foraging habitat);



Nelson and Johnson, date?; Whales and Walruses as tillers of the sea floor;



Oliver, Slattery Silberstein and O’Connor, 1982; A Comparison of Gray Whale Feeding in the Bering Sea and Baja California;



Feder, H.M. et al, 1994; The northeast Chuckchi Sea: benthos-environmental interactions;



Nelson, T.A. at al, 2008; Spatial-temporal patterns in intra-annual gray whale foraging: Characterizing interactions between predators and prey in Clayquot Sound, BC, CA;



Coyle, K.O. at al, 2007; Amphipod prey of gray whales in the northern Bering Sea: Comparison of biomass and distribution between the 1980s and 2002-2003;



3/65/1-12: Since 1980 calves are being born in increasing numbers prior to reaching calving lagoons in colder, unsheltered waters since. I have not found yet any discussion about possible increases to mortality. Please discuss this possibility.



3/66/10-17: was surprised to read no direct observations on N and S migrations off of WA coast. See new Calambokidas, 2008 paper reporting 2006 data. 



3/66/25-32 AND 3/67/ AND 3/68/ - ALL: There are several similar yet different study findings regarding the distance to shore for the gray whale migration corridors. Probably some variability. The draft environmental assessment, 2001, used Green et al, 2005 for northbound migrants at a distance of 11.8 kilometers. The DEIS should discuss the best distance from shore to have the greatest chance of not intercepting PCFA/ORSVI whales as a percentage of likelihood. NOAA/NMFS has failed to advocate for a greater distance offshore to lessen the concerns of myself and others. Migrants are well offshore. If the Makah want to hunt, that is where it should be to avoid as much as possible killing PCFS/ORSVI whales. If feels like this need is being ignored to placate the Makah without it being fully discussed in the DEIS.


3/70/20-21: Rugh carry cap estimated at 23,686. K and these estimates should be challenged as long as anthropogenic aspects are causes for the decline.



More population ruminations. As I recall, the 1.59% estimate of pop increase is lower than in the previous few years. Is this explained?



3/107/table 3-8: note that data used is PRELIMINARY from 2002-5.



3/109/10-18: This is more excuse-making about how we should accept population fluctuations because we are inescapably close to K. Large scale changes and alteration to the climate are therefore excused from the table as being a threat. A large decrease in GWs is just K acting up, no need to be alarmed by climate and ecosystem collapses… this is inexcusable.



3/111/8- : Another place to state this is not humane killing. The DEIS criteria include aesthetics so we need ethical statements of fact. Aesthetics is not about covering up a painful and disturbing reality by refusing to describe it like it is an the DEIS.


3/111/29-32: waste again, no mention of 1996 FR meaning, not 50CFR 216.3. Over the years, the U.S. has refused to propose allocations of whales based on documented need and applied that to yield per whale. Not doing this will result in waste. 



3/114/6-12: see also 3/129/9-15. These definitions and proposals for criteria to use are unacceptable and needlessly impacting. Here and in other areas, there is a need to challenge the ideas that no data exist to describe gray whales being harassed/chased. I can’t see how the DEIS can infer this.



Several opportunities here to include pain, pain response…



3/120/15-22: here and as a general theme in the DEIS, it is said gray whales are adaptable and tolerant of noise and other disturbances. Yet, not mentioned is the context of the life and death need to travel and eat or starve and the urgency of mating and giving birth during exposures to noise. Even though appearing tolerant, the DEIS does not care to discuss tipping points of their ability to tolerate, nor the impacts of noise on prey. Appearances of tolerances is not the same thing as no costs to gray whales from disturbances. Effects can be subtle yet accumulate to meaningful impacts.



3/121/1-4: If, as the Makah steadfastly claim, their whaling has been stored, yet kept alive, why then has not a single Makah come forward to state when the last whale hunt took place, who were involved and what are their associated recollections? Why is the tribe apparently unable to describe the last whale kill and only refer to sometime in the 1920’s? It either meant much over the 70 year hiatus or it did not. 



3/129/9-13: statements about whale watch effects contradict earlier statements @ 3/114/16-23 and 3/130/14 and 3/130/21-33 and 3/131/1-3. 



3/129/32: there are no meaningful minimum approach distances in many of the Mexican whale watch programs especially in friendly whale lagoons. This means many or more gray whales will be habituated to close approach vessels to one extent or another.



3/131/1-3: my notes say, if there’s no effect, then why rules? Vessels causing serial behavior changes add to caloric and behavioral interference. 



3/139/chart table: add state sensitive.



3/165/ onward…



In general, description of Makah unemployment and similar issues: these numbers are deceptive. They include under 18 and over 65 year-olds in the work force; roughly, it appears that Neah Bay needs about 622 decent jobs for enrolled, voting tribal members to be at full employment.  Much of the employment is seasonal and may be at higher than annual hourly rates. No attempts to disclose total tribal government income, grants, value of free medical care the cheapness of rent, the expense of food and other cost considerations. DEIS fails to provide the data for any profile. Census data is from 2000. A quick review from the census website does not seem to correlate to figures given. I can say that between 1999, when I left Neah Bay, to when I returned in 2008, I subjectively feel there has been a gross decline in the physical structures and overall presentation in Neah Bay proper. The tribal government appears to have unwisely committed time and resources to whaling, to their detriment.



3/207/1-2: This chart does not demonstrate on-reservation job statistics. It is for Native Americans in the county overall.



3/208/10-15: 250 seasonal fishing jobs, added to other reported jobs in Neah Bay lead me to believe there is not much transparency in the data coming out of Neah Bay.



3/296/25 onward: I’m going to lump most of the Makah dietary issues and gray whale contamination in one area for the sake of time. See the general issues section at the beginning of my comments. 



Chapter 4-



Summary of Alternatives 1-6: The number of gray whales targeted for harm appears to be based on arbitrary factors. This is not supported by cultural, nutritional or yield per whale data. Alternatives presented in the DEIS ensure that the only choices provided will lead to greater and lesser degrees of whaling.  This bias forces the public to choose the least of the worst of lethal alternatives, and in one case, to force the public to accept trading a kill of identified residents for migrants. 



Line numbers are missing from my DEIS copy from here on.



Ch.4/pg.8/: my notes say pod size used is smaller than used for migrants. 



4/23/: The DEIS has not cited any literature in this section despite many inferred conclusions.



4/24 – 4.3.3 : This statement claims taking a few to all whales from U& A project area won’t make much difference to benthic community. Given thousands of feeding pits in WA, this appears to be a hasty conclusion. The narrative that delivers the DEIS to that decision is highly speculative and lacks much quantitative evidence. 



4/32/: The DEIS claim of not much impact from gray whale removals rests upon IWC determination that 124 whales killed won’t matter – according to the DEIS. I don’t believe the IWC has an adequate and specific focus that supports that view given the science presented is, I believe, largely from the U.S. delegation that is there for the purposes of convincing the IWC scientific committee to get the Makah a quota. There is more information in the DEIS and the parties interested in this proposed action than was considered at the IWC during quota deliberations. 



4/33/: The bottom of this page asserts that coastal gray whales are interchangeable with those in the Strait and Makah  U&A. Writers still don’t appreciate that close-shore feeders are not migrants. So, impacts should be weighted with location and behavior of the whale when attacked . 



4/37/: The open-ended possible increase in allowable by-catch is not acceptable because it would remove the whales with the highest site fidelity first due to their increased hunt exposure in the Makah U&A areas.



4/39/ 3rd para: This seems to be overly generalized and dismissive as if there is not a point at which we could create harassment with noise. Thee are no boundaries indicated.


4/40/ : There is no data, just a supposition based on non-measurements. Gray whales have a compelling reason to feed there as the stakes are high. Same with 4/43/.



4/49/: The use of terminology in the DEIS diminishes the sense of place, a place people would care about. People are not be aroused by “Project Area” but the DEIS constantly uses the phrase Project Area to describe a magnificent national marine sanctuary, the Olympic National Park and a national wildlife refuge. The DEIS should seek to use the descriptive terms given to these areas. Otherwise use of language can alter the public’s perceptions of the environment in which this killing is to take place. 



4/50/: Would not what is described here require an action by the U.S. government to alter the bilateral agreement with the Russian Federation? If so, the paragraphs there are not true.



4/52/: The important statement here is that 7 whales killed is more than U&A recruitment rate (also means more than marine sanctuary recruitment).



4/195/4.16.2.2: I have responded to this sad state of affairs earlier in my comments. NOAA/NMFS and presumably the BIA have known about the contamination of the 1999 gray whale that year. While these agencies moved the whaling proposal forward, they did nothing to mitigate the issues identified on this page. The summary of his paragraph must be included with each lethal Alternative proposed. The contaminants and their effects on human health should be summarized here. Whaling must not be allowed to proceed without addressing these issues. The DEIS process must stop until human health and informed choices can be reasonably explored in this document. 



The Anne Renker Paper


I will briefly summarize why this paper distorts the DEIS to unacceptable levels. The DEIS depends upon this paper almost entirely to create the alternatives bases(number of whales). It would be one thing if it was simply a needs statement, but the DEIS has adopted and utilized the conclusions of this paper throughout. For that reason, that heavy reliance, NOAA/NMFS must objectively peer review the methods, data and conclusions drawn. 



There are red flags that are compelling: 



1. This does not appear to be an arms-length survey and paper. Two surveys were done for Renker. Both used the same “turkey draw” system to establish a random sample. Yet, in the first survey, only 159 households out of 217 contacted agreed to be surveyed (27%). In a small, socially dynamic village, there were likely common themes running through the decliners. These were never explained but it is reasonable to assume it was because of family animosity or opposition to whaling which would not be openly stated. The second survey used the same sampling technique but nearly all agreed to be interviewed. Why the change? I have briefly read comments by others who have more detailed information. They concluded that the selection could not have been random given an impossible percentage of those contacted being officially involved in the taking of the 1999 whale.



2. The survey forms do not appear to very confidential since generations of family members can easily identified by other household members at the time of the interview visit. 



3. Renker 2002 infers there are not enough fish for nutritional health but does not produce the data except that which counters her assertions – that 55% of the Makah diet is typically fish. There are enough essential fatty acids and protein is such a diet. 



4. Small-community members are going to shout for the team predictably. No matter the professional skills of the interviewers or the author, Renker, the results have a high likelihood of being non-representative of personal feelings.



Certainly there are people in Neah Bay who strongly support the concept of going whaling. But because of the social structure there, it will take more than a semi-public survey conducted between tribal families to find a measure of truth.



The DEIS must make the majority of its needs case by mixing in other sources of information. An anonymous website with security codes would have been more fruitful.


Regarding the Denial of Additional Time for Public Comment Period


After being granted an extension of the comment period for a cumulative 98 days, I and others requested an additional period of 30 days. In an undated August letter from Donna Darm (sent by separate mail), NOAA/NMFS rejected my request, submitted jointly with others including the Animal Welfare Institute. There were no material reasons given other than the opinion that 98 days is sufficient time for similar DEIS documents of similar size and scope. While I cannot say whether all other DEIS documents are more, or less, equal to this one, I do know that each one is unique – as is the level of interest, the degree of public evaluation, the completeness and incompleteness of the document and the profiles of the responding public. I know of no harm to any party that would have resulted from granting our request for an extension. 



For my part, I am not able to completely evaluate and respond to this DEIS for lack of time. I have a lot of material that I need to still read so will make supplemental comments. Barring a stated harm presented NOAA/NMFS, I believe the intent of Congress in enacting NEPA has been defeated unnecessarily. I request that, as part of its response to the public comments that are submitted here, NOAA/NMFS describe its material reasons for denying the joint request that out-weigh NEPA considerations. Included in that response, NMFS should state the content of communications within and between governments, including that of the Makah. Did the Makah have veto power over my/our request?



Conclusions


I have detailed how NOAA/NMFS has by broad omission of information and issues, and in making key, unsupportable conclusions on the data it does provide, that this DEIS is still insufficient for supporting any Alternative. As I generally describe in the Summary of my specific comments, there is insufficient information to protect the Makah (harm from additional dietary toxic burdens) and the feeding summer resident PCFA/ORSVI whales. The “missing” portions of the current DEIS are so substantial that they will likely change the weight and meaning of those existing portions currently deemed sufficient. For those reasons, and those based on my comments in this letter, NMFS must correct these deficiencies, and those that others identify, by writing a Supplemental DEIS (SDEIS).


Regarding my choice of Alternatives, the one that I would choose is not one of the six provided, though I had brought it up in the Seattle scoping meeting. In written comments I made on scoping dated October 24, 2005, I suggested that the treaty could be renegotiated and include restoration of the Makah land base. My current alternative of choice that should be offered in the EIS would be the US and Makah negotiating an agreement similar to that between the Maa-Nulth First Nations (cultural cousins to the Makah) and the Canadian government. In exchange for “storing” their whaling practices, the Makah would enjoy cultural and material sustenance with the return of lands usurped by European settlers and annual payments that could address most social and economic needs. Even if the current tribal government has stated they have no interest in this Alternative (and if they have, it should be disclosed in the SDEIS), it should be included because the interests of the MMPA and NEPA go beyond the party proposing the action that requires an EIS. 



Signed,



Will Anderson



2122 8th Avenue N, #201



Seattle, WA 98109



206.715.6414



friendsofthegraywhale@comcast.net 



Earth Island Institute


International Marine Mammal Project



300 Broadway, Suite 28



San Francisco, CA 94133-3312



415.788.3666



www.earthisland.org 








From: DJ Schubert
To: Steve.Stone@noaa.gov; 
Subject: Amended comment letter
Date: Wednesday, August 20, 2008 10:07:52 AM
Attachments: Final Comments on Makah EIS August 15.doc 


Steve, 
 
I noticed that the MakahDEIS e-mail address is no longer valid based on a 
delivery failure associated with my last e-mail.  I trust that my e-mail was 
successfully sent to you.  I have attached it again to this e-mail just to be safe.  
Please note that the version attached to this e-mail does not include footnote 30 
which was not relevant and was removed from the letter.  
 
Sincerely, 
 
D.J. Schubert 



mailto:dj@awionline.org

mailto:Steve.Stone@noaa.gov
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August 15, 2008



BY ELECTRONIC MAIL (MakahDEIS.nwr@noaa.gov) AND REGULAR MAIL



Ms. Donna Darm



Assistant Regional Administrator



Protected Resources Division



National Marine Fisheries Service



7600 Sand Point Way, NE



Seattle, WA  98115



Dear Ms. Darm:



On behalf of the Animal Welfare Institute (AWI), Cetacean Society International (CSI), and the Earth Island Institute’s International Marine Mammal Project (EII) the following comments are submitted in response to the Draft Environmental Impact Statement for Proposed Authorization of the Makah Whale Hunt (Draft EIS).  



Though its girth is impressive, the content of the Draft EIS is woefully inadequate.  While the National Marine Fisheries Service (NMFS) may be attempting to insulate itself from a successful lawsuit by crafting a 900+ page document, even an expedited review of the analysis contained therein reveals stark weaknesses and deficiencies that render the Draft EIS in violation of federal law.   Based on its careful review of the Draft EIS, AWI supports Alternative 1 (the no-action alternative) and asserts that, given the deficiencies in the NMFS analysis of environmental impacts, Alternative 1 is the only option available to NMFS that will not trigger litigation by animal protection/conservation interests.
  


For over ten years, NMFS has been attempting to force a square peg into a round hole through its ongoing efforts to both secure an aboriginal subsistence whaling (ASW) quota of gray whales from the International Whaling Commission (IWC) and in its attempts to comply with its domestic legal obligations in order to allow the Makah to whale.  In addition to an inordinate amount of personnel time and energy spent on this single project, NMFS has expended considerable tax-payer funds in its efforts.  For its part, the Makah has consistently held that its “treaty rights” are not subject to IWC approval but has, nevertheless, worked with the U.S. government to secure the necessary international and national approvals.  



This cooperative spirit, however, was shattered in September 2007 when 5 members of the Makah tribe, including four who were members of the 1999 Makah whaling crew and one who had been a whaling captain during that hunt, engaged in the illegal and brutal slaughter of a gray whale largely because they had lost patience with the process.   In that case, the reported spiritual and cultural importance of whaling to the Makah was tossed aside as these individuals tried to make a statement.  



The Makah tribe was quick to condemn the killing as an act of “rogue” whalers, to proclaim its intent to prosecute the individuals to the fullest extent under tribal law, and rapidly dispatched a cadre of representatives to Washington D.C. to perform damage control with apparent allies in Congress and within NMFS.   Instead of using this incident to permanently end its more than a decade long effort to facilitate the Makah’s resumption of whaling given the tribe’s clear inability to control its own members, NMFS, apparently satisfied with the excuses given by tribal leadership for the actions of its whalers, has proceeded with its efforts to facilitate Makah whaling as evidenced by the publication of the Draft EIS.  


Shortly after the September 2007 incident, local whale protection advocates began to hear rumors and gather evidence that there was more to the incident than disclosed by either the defendants or by the Makah Tribal Council.  This evidence suggested that the Tribal Council and/or individual council members were not only aware of the pending illegal hunt but that they may have sanctioned or authorized the hunt.  Then Makah Tribal Council Chairman Ben Johnson conceded in a September 10 article published in the Peninsula Daily News that those involved talked about killing a whale days before the incident (see Makah Leaders Promise to Punish Whale Hunters, Peninsula Daily News, September 10, 2007). While Mr. Johnson may claim that this was just talk, there is no evidence that he intervened to warn those making such statements that such a hunt would be illegal, would not be endorsed or supported by the tribal council, and must not be conducted until and unless the Makah have been given the green light by the U.S. government.   In addition, Makah Whaling Commission Chairman Keith Johnson admitted to authorizing one of the perpetrators of this crime access to the large caliber weapon used during the incident (see Seattle Post-Intelligencer, September 11, 2007, “Makah on ‘damage control’ mission.). NMFS reportedly heard similar rumors and allegedly investigated whether the Tribal Council did countenance the illegal hunt but did not find enough evidence to prove such collusion (pers. comm. with Bill Giles, NMFS law enforcement, Seattle WA).  


The NMFS investigatory report on the September 2007 hunt, however, remains secret and protected from public release preventing AWI or any other interested parties (except the Makah itself, NMFS, the U.S. Department of Justice, and defense counsel in Gonzales v. United States) from reviewing the evidence and evaluating its conclusions.  Efforts to obtain a copy of the report from the U.S. Attorney’s office in Seattle, WA have only recently been answered in the negative suggesting that the report may remain protected given the ongoing appeal of the convictions by two of the defendants in Gonzales v. United States.  Despite the fact that NMFS has turned over the report to the U.S. Attorney’s office which has subsequently given it to the defense counsel, a representative of NMFS has indicated that a Freedom of Information Act (FOIA) request would be required to access the report assuming it is even available for public release.  Even then, NMFS, like the U.S. Attorney’s office, has suggested that since two of the defendants have appealed the court’s decision, it may be barred from releasing the report pending completion of the legal proceedings.
   


Such logistical or procedural obstacles serve only to prevent interested stakeholders from understanding the nature and extent of the investigation and from assessing whether the investigation was objective or, as is feared, entirely subjective given the clear conflict of interest that exists between NMFS and the Makah tribe.  Indeed, considering the long-term efforts of NMFS to facilitate the Makah’s resumption of whaling, its role as both an advocate for the Makah’s interests on the international and national stage as well as being tasked to investigate the Makah in response to the illegal hunt demonstrates the absurdity of its involvement in this case.  Thus, the fact that NMFS reportedly found no evidence of Makah Tribal Council collusion or complicity in the illegal hunt may be nothing more than a political determination designed to ensure that its past 12 years of effort have not been entirely wasted.


The evidence of Tribal Council complicity and collusion in the September 2007 hunt was ultimately disclosed to the public in the sentencing memoranda filed by two of the five defendants who either pled guilty or were found guilty of violating federal law for their role in the illegal whale hunt.  The evidence presented did not simply consistent of claims by the defendants that they were given permission and even encouraged to kill the whale by the Tribal Council and/or by one or more council members, though such claims were made.  Rather, the sentencing memoranda included several eyewitness statements attesting to various facts or statements that provide compelling evidence of Tribal Council involvement in the illegal hunt.  The mere fact that NMFS reportedly couldn’t prove such complicity or that the court was not moved by such claims when sentencing the five Makah whalers is not proof that the claims are not true.  If, as AWI suspects, the claims of Tribal Council complicity in the hunt are true it would undermine the entire basis for the U.S. government to continue to process the tribe’s waiver application and/or to continue with the present National Environmental Policy Act (NEPA) process.  


NMFS published the Draft EIS weeks before the defendants in United States v. Gonzales disclosed their evidence demonstrating Tribal Council complicity in the illegal hunt.  Whether the timing of the release of the Draft EIS was intentional to avoid having to address the claims of council collusion is unknown.  Nevertheless, the evidence has now been made public, requiring NMFS to address such claims by conceding that they are true, demonstrating that they are false, or engaging in or, preferably, requesting a new investigation of the illegal hunt by an objective third party.  At a minimum, NMFS must suspend the current NEPA process pending: 1) the immediate release of its investigatory report of the September 2007 incident; and 2) the completion of an independent and objective investigation of Tribal Council collusion or complicity in the illegal hunt.  



While the conviction of two of the five defendants is currently on appeal, all five defendants were sentenced for their crimes.  Two received jail terms, yet three went virtually unpunished for their crime receiving sentences of probation and community service with a recommendation that they participate in marine mammal counts (i.e., whale watching) near Neah Bay to fulfill their community service obligations.  In tribal court, despite the council’s early rhetoric about fully prosecuting the defendants under tribal law, no tribal penalty was imposed.  Instead, the judge deferred prosecution of the five defendants if they can successfully complete the sentences imposed by the federal court.
  The judge blamed the lack of tribal prosecution on the inability to empanel a fair and impartial jury given strong opinions among Makah tribal members as to the defendants’ actions.  Regardless of the reason for the lack of tribal prosecution, the outcome conclusively demonstrates that the Makah are not able to control the actions of its people and, in this case, its whalers and that its tribal justice system is not sufficient to ensure the full and fair prosecution of individuals who violate multiple tribal laws.



The Draft EIS only briefly mentions the September 2007 illegal whale hunt largely in the context of the weapons used to wound the whale and the whale’s considerable time to death.  At the time of publication, however, NMFS was well aware of the allegations that the Tribal Council may have played a role in authorizing the hunt (pers. comm. with Bill Giles, NMFS law enforcement, Seattle, WA) and, though such information had not been disclosed to the public yet, NMFS should have provided more substantive discussion of such allegations in the Draft EIS.  Such a deficiency, however, was certainly not the only oversight in the Draft EIS.


Indeed, as the remainder of this letter will demonstrate, NMFS has failed to disclose or adequately analyze many critical issues inherent to the proposed action, the alternatives, the environmental impacts associated with granting of the Marine Mammal Protection Act (MMPA) waiver requested by the Makah tribe, and the tribe’s resumption of whaling.  


Beyond failing to even satisfy the basic NEPA requirements of including a valid purpose and need statement, considering a reasonable range of alternatives, and disclosing all relevant information about the affected environment, NMFS has failed to adequately evaluate the impact of the proposed action on resident whales, has (at the request of the Makah) concocted a series of whale quotas and subquotas that do not make sense or that won’t work, has relied on information (much of which is inaccurate or biased) provided by parties (e.g., Parametrix Inc., Ann Renker, Jennifer Sepez) with a clear conflict of interest, and has grossly failed to disclose or evaluate the cumulative impacts of granting the waiver or allowing the Makah to resume whaling.  It is particularly disconcerting that despite preparing an EIS as ordered by the court in Anderson v. Evans, NMFS failed to disclose critical information about threats to gray whales and their habitat throughout the species migratory range (i.e., oil and gas development in Alaska and along the coastline of the Pacific mainland, extensive wave energy projects proposed for the mainland coast, existence and expansion military activities in Northwest Washington and along the entire mainland coast, global warming, and anthropogenic noise impacts on gray whales).  


Had it objectively and fully evaluated the impacts of this proposal as required under NEPA, NMFS would have concluded, among other things, that: 1) the Treaty of Neah Bay has been abrogated and/or cannot be relied on to allow the resumption of Makah whaling; 2) the IWC has never recognized the alleged “subsistence” need of the Makah tribe and that, therefore, past and present quotas cannot be allocated under U.S. law; 3) that the current gray whale population estimate is inaccurate and a considerable overestimate of actual numbers; 4) that the current gray whale population estimate is not at or near the historic “carrying capacity” of gray whale habitat and that, in fact, gray whales should be designated as a depleted species; 5) that the species and its habitat are under considerable threat as a result of the combined effects of global warming, ocean noise, coastal development and pollution, and ship strikes, prey depletion, and entanglements in fishing gear and that such threats, particularly the impact of warming oceans on gray whale food supplies in its arctic feedings areas, will result in a substantial decline in the species; 6) that the proposed mechanism for regulating the killing of “resident” whales is not workable and could lead to the slaughter of up to 20 “resident” whales in five years; 7) that the Makah’s health, language, ceremonies, or culture have not been adversely affected by the termination of whaling over the past eighty years; 8) that the Makah were not forced to give up whaling by actions of the U.S. government but rather, voluntarily ceased whaling in order to partake in the more lucrative sealing industry; and 9) that the Makah cannot meet the IWC’s definition of “aboriginal subsistence whaling” and, therefore, cannot be allowed to whale under U.S. law.



Such deficiencies merely scratch the surface of the legal inadequacies inherent in the Draft EIS.  Consequently, as will be demonstrated in this comment letter, NMFS must, preferably, select the no-action alternative permanently ending its efforts to placate the desires of those members of the Makah tribe who have an interest in whaling.  



These efforts should be replaced by a concerted undertaking to enhance the conservation of gray whales in light of the existing and increasing anthropogenic threats to the species and its habitat, including the disastrous consequences of global warming.  While the causes of global warming may not be under the immediate control of NMFS, in the marine realm NMFS has the ultimate responsibility to understand and predict such impacts and to adjust their management measures (e.g., for fisheries and/or marine mammals) accordingly to minimize, mitigate, or compensate for such impacts.  Such mitigation, in this case, would be to prevent the intentional killing or harassment of gray whales by selecting the no-action alternative and prohibiting the Makah from whaling.  While NMFS may attempt to downplay such impacts by claiming that the Makah would be permitted to slaughter only 20 whales over the course of five years, considering the dramatic ecosystem-wide changes being documented in the Bering Sea, the potential precedential impacts of granting the Makah’s waiver request on other tribal and non-tribal interests, and the potential for “resident” whales to become increasingly important for the survival of the species, such an excuse simply has no merit.



While the critical content and analysis contained in the Draft EIS is deficient, its length complicates the process of preparing substantive comments.  In an attempt to provide some order to this comment letter, AWI splits its comments into two sections.  The first section deals with overarching deficiencies in the Draft EIS providing a substantive analysis of each in the order in which the issue appears in the Draft EIS.  The second section address more specific errors, omissions, or questions about the information contained (or not contained as the case may be) in the Draft EIS.  The issues addressed in the second section are presented in no particular order.  AWI provides references to individual pages when referring to certain claims or facts contained in the Draft EIS.  While efforts have been made to avoid duplication between the two sections, some is inevitable.  


As a preface to its substantive and specific comments on the Draft EIS, comments on the process used to complete the Draft EIS, particularly the lack of sufficient opportunity for the public to participate in this decision-making process, are in order.  


Inadequacy of Existing Comment Deadline:



As an initial matter, NMFS has failed to provide the public, including interested non-governmental organizations, tribes, and scientists sufficient opportunity to review and prepare substantive comments on the Draft EIS.  While the existing 90+ day comment period may be considered sufficient for most environmental documents prepared pursuant to NEPA, said documents are not normally over 900 pages in length and they don’t routinely contain reference to over 700 documents.  To further complicate matters, the Draft EIS references numerous legal opinions, addresses the ICRW and changes in the treaty over time, and covers (albeit inadequately) a wide range of issues from gray whale population estimates to a wave energy project in Makah Bay and from the impacts of whaling on tourism in Clallam County to the precedential impacts of granting a waiver to the Makah Tribe.  While AWI is critical of the content and quality of analysis in the Draft EIS, the amount of information disclosed and discussed along with the amount of information that was left out of the analysis warrants an extended comment period far in excess of the given 90+ days.  


The original comment deadline was July 8, 2008.  The original 60-day comment period encompassed the nearly month long meeting of the IWC held in Santiago, Chile.  For some organizations such as AWI and the Humane Society of the United States (HSUS) their representatives to the IWC Scientific Committee meeting and to the subcommittee/ plenary meetings are the same individuals responsible for crafting comments on the Draft EIS.   In addition to the time spent at the meeting itself, IWC meetings require considerable preparation meaning that the AWI and HSUS representatives were unable to use at least three to five weeks of the original comment period due to their attendance at the IWC meeting.  Whether the scheduling of the original comment period was intentionally planned to overlap with the IWC meeting is not known (though it is difficult to imagine that NMFS staff in Seattle/Portland could have been unaware of the dates of the IWC meeting).  



To address the inadequacy of the original comment deadline, requests were made to NMFS to extend the deadline by 90-days until October 8, 2008.  To its credit, NMFS agreed to extend the deadline until August 15, 2008 though its reasons for providing only a 5-week extension when 90-days was requested is not known.  A second request for an additional 30-day extension in the comment deadline was submitted by AWI and other organizations on July 22, 2008.  This request was in addition to similar requests submitted by other organizations.  On August 5, NMFS officially denied the second request for an extension claiming that the 98-day comment period was sufficient.


AWI believes NMFS was in error for failing to grant an additional 30-days for the public to comment on the Draft EIS for reasons articulated in its two request letters.  AWI along with several other organizations subsequently submitted yet another request for an extension in the comment deadline on the Draft EIS to Secretary of Commerce Gutierrez and NOAA Administrator Lautenbacher on August 8, 2008.  To date, no response to that request has been provided.


As explained in the various letters seeking an extension in the comment deadline, there were a number of credible reasons why NMFS should have granted the original request of an additional 90-days or, at a minimum, agreed to the second deadline extension until September 15, 2008.  In addition to the length of the Draft EIS, the large number of references included in the Draft EIS required additional time for the public to both obtain, review, and rely on that information in their substantive comments.  While NMFS has made efforts to provide copies of the requested references to a number of organizations, including organizations signed on to this comment letter, providing the documents and ensuring that there is sufficient time to review said documents prior to the comment deadline are two very different propositions.  


Similarly, additional time is necessary so that the public can obtain and review the many legal citations included in the Draft EIS and/or conduct independent legal research to determine the accuracy of the legal analysis contained in the document.  There are a number of legal issues relevant to Makah whaling including the legal interpretation of the Treaty of Neah Bay and, in particular, the “in common with” language contained in Article IV, the legal boundaries of the Makah Usual and Accustomed grounds and stations; whether the Treaty of Neah Bay was abrogated by Congress upon its promulgation of the MMPA which includes specific exemptions for Alaskan natives, and the interpretation of the MMPA and WCA as they relate to Makah whaling.  Had NMFS provided an additional 30-days for public comment, such analyses could have been completed and presented for consideration by NMFS.  


The decision by NMFS to deny the request for an additional 30-day extension in the comment deadline was also particularly surprising since there is no compelling reason to complete this NEPA process within a specified time period and because NMFS would benefit from providing the extra time.  The Makah have killed a single whale (in a 1999 hunt the basis of which was subsequently found to be in violation of the law as held in Anderson v. Evans) in over eighty years.  Thus, allowing an extra 30-days for the public to comment on the Draft EIS would cause absolutely no harm to the Makah or to the NMFS staff who have been assigned to work on this project.  


Unlike NEPA review of a proposed change in a federal fisheries quota, for example, where a decision may be necessary before a fishery season is set to begin, there was/is no specific urgency in completing this NEPA review.  Indeed, as specified in the Draft EIS, the present NEPA review is only one step in a multi-step process required by the court in Anderson v. Evans which includes a decision on the issuance of the Makah’s requested MMPA waiver.  While NMFS is acting as if it is attempting to complete this entire process before the tenure of the Bush administration is over, given the complexity of the MMPA waiver process, it is highly likely that a final decision about Makah whaling will be made by the next administration.   As a consequence, providing an additional 30-days to ensure that the public had an adequate opportunity to review and comment on the Draft EIS should not have been denied.  


Ultimately, had NMFS granted the second extension, all interested stakeholders and NMFS would have benefited.  AWI and the other organizations were not seeking an extension in the comment deadline solely for their own benefit but rather, for the benefit of all interested stakeholders, including the Makah, its allies, and those who choose to support the Makah whaling.  The benefit to NMFS would be from the more complete record to be reviewed by its decision-makers and which would help inform their decision.  This is not to say that the ultimate decision would have been supported by AWI or its allied organizations but, at least, NMFS would have had a more complete record on which to base its decision.  



Finally, as addressed in each of the request letters, the role of the public in the NEPA process is crucial to the process.  The Council on Environmental Quality’s NEPA implementing regulations make clear that public scrutiny of NEPA documents is “essential to implementing NEPA,” 40 CFR §1500.1(b), and that federal agencies are to “encourage and facilitate public involvement in decisions which affect the quality of the human environment.”  Id. at §1500.2(d).   


Unlike NMFS which has access to experts on various issues on its own staff and/or can afford to hire various consultants to address a wide range of issues under consideration in an EIS, few if any organizations have access to such specialists on staff or externally particularly when dealing with a limited comment opportunity.  Certainly, AWI does not have ready access to experts in gray whale population biology, gray whale ecology, oceanographers, benthic invertebrate ecologists, global climate change specialists, and/or alternative energy specialists requiring existing staff to do their best to study and become familiar with a vast amount of information in order to provide substantive comments on NEPA documents like the Draft EIS.  Had NMFS provided an additional 30-days to facilitate public review and comment on the Draft EIS, a larger amount of material could have been reviewed and integrated into the comment letter thereby improving the quality and value of the comments to the benefit of the NMFS decision-makers.


For the foregoing reasons, AWI requests that NMFS immediately publish a notice reopening the comment period on the Draft EIS for, at a minimum, 30-days to provide interested stakeholders with additional time to analyze the Draft EIS, research issues of concern, and submit informed and substantive supplemental comments.  While AWI hopes NMFS will reopen the comment period for the benefit of all interested stakeholders, AWI intends, regardless of the NMFS response to this request, to submit a supplement to this comment letter to provide more detailed analysis of certain claims/conclusions included in the Draft EIS.


Substantive and Specific Comments on the Draft EIS:



The remainder of the comment letter identifies substantive and specific comments on the Draft EIS.  The substantive comments are no more or less important than the specific comments but the latter reflect detailed criticisms of the content or analyses in the Draft EIS while the former address broader deficiencies in the document.  The order in which substantive or specific issues/criticisms are discussed does not reflect the importance or relevance of the issue.  Some overlap is inevitable between these two categories of comments though efforts have been made to reduce repetition.   



Substantive Comments:



1.
The Makah cannot meet the IWC’s definition of aboriginal subsistence whaling and, therefore, under both the provisions of the ICRW and pursuant to national law, the Makah cannot be allowed to whale:



The IWC regulates two types of whaling; commercial and aboriginal.  The ICRW (the treaty that established the IWC) contains no explicit reference to aboriginal whaling.  Similarly, the IWC’s Schedule contains no specific definition of aboriginal subsistence whaling nor does it define the criteria that must be met to qualify as an aboriginal subsistence whaling group.  Rather, the Schedule sets forth the aboriginal subsistence whaling quotas ostensibly accepted by the IWC.  


Over time the IWC has agreed on both criteria to determine who can qualify to conduct aboriginal subsistence whaling and to a definition of subsistence use.  The basic criteria that any group desiring to engage in aboriginal subsistence whaling must meet are to demonstrate a continuing traditional dependence on whaling and on the use of whales.  The Makah cannot meet this standard.



The Draft EIS claims that a combination of factors led to the suspension of Makah whaling in the 1920s.  Draft EIS at 3-233. These factors allegedly included the dramatic reduction in the number of whales available to the Makah due to the impacts of commercial whaling on the stocks, the decimation of the Makah themselves as a result of smallpox and other infectious diseases, a reduction in the demand for whale oil, the increased profitability of sealing, and the U.S. government’s failure to provide promised assistance to help the Makah retain its whaling practices during the government’s efforts to assimilate the Makah into western society.  Draft EIS at 1-5.  While all of these issues may have occurred, only one, the increased profitability of sealing, led to the Makah’s abandonment of whaling so that the tribe could benefit from the lucrative trade in seal products.  Draft EIS at 3-235.  Thus, contrary to the claims made by the Makah and NMFS, the tribe was not compelled or forced to give up whaling but voluntarily elected to forego whaling in order to take advantage of the more profitable sealing industry.  


NMFS has attempted to use this combination of factors argument to claim that it was, in effect, the fault of the U.S. government that the Makah gave up whaling for over seventy years before killing a whale in1999.  By presenting the argument this way, the U.S. government was taking the blame for the Makah’s extended hiatus from whaling while allowing the Makah to gain sympathy for its alleged mistreatment.  In reality, neither the devastation of gray whale stocks by commercial whaling or U.S. government policies involving the Makah had anything to do with the Makah’s decision to forego whaling.  Instead, the potential for profits from the sealing industry led to the Makah’s decision to abandon its whaling tradition.  Since the decision was voluntary and not forced, the Makah must solely shoulder both the burden and blame for failing to continually engage in whaling and, therefore, for not meeting the IWC criteria to qualify for aboriginal subsistence whaling.  


The fact that the Makah may continue to sing songs about whaling, conduct whaling ceremonies, and engage in cultural events relevant to whaling does not satisfy the IWC’s criteria of a “continuing traditional dependence on whaling and on the use of whales.”   See 1981 Ad Hoc Technical Working Group’s definition of “aboriginal subsistence whaling.”   The key here is the word “continuing” and the phrases “on whaling and on the use of whales.”  The term “continuing” clearly means that the use of whales or practice of whaling has occurred on a regular basis over time.  While it is inevitable that there could be years when an aboriginal group would not or could not engage in whaling due to a sufficiency of stored food supplies, a focus on collecting other food stuffs, due to injury to the whaling captain or crew members, or because of weather, an eighty-year hiatus in whaling does not meet the standard of “continuing.”  Moreover, the phrase “on whaling and on the use of whales” means that the group must demonstrate a continuing traditional dependence on both whales and whaling.  The fact that an aboriginal group may have a traditional dependence on whales based on various songs, ceremonies, or dances about whales performed over decades is not sufficient to meet this definition as the group also has to demonstrate a dependence on whaling and on the use of whales.  The Makah cannot demonstrate such a dependence. 



It is clear that the primary intent of this standard is to ensure that aboriginal groups who have a legitimate subsistence need for the products of whales obtained through whaling can meet those needs.  NMFS concedes this intent when it indicates that the Ad Hoc Technical Working Group’s definition of “aboriginal subsistence whaling” “refers to a ‘continuing traditional dependence’ on whale products for subsistence.”  Draft EIS at 3-330.  Thus while songs and ceremonies about whales may have persisted within Makah culture even after whaling was discarded as a routine practice, neither can satisfy a subsistence need for whale products.   Moreover, if whaling was as culturally important to the Makah as the tribe suggests then its songs, ceremonies, and other practices relevant to whaling would have been passed down from generation to generation even though whaling itself was no longer practiced.  If that is the case, as the Makah suggest it is, this demonstrates that the Makah are more than capable of preserving its cultural connections to whales without slaughtering and eating them.  



The Makah can’t use the gray whale’s listing under the Endangered Species Act (ESA) as a defense for it hiatus of whaling.  First, the Makah’s decision to voluntarily stop whaling occur some forty-years before the precursor to today’s ESA was passed by Congress.  Second, even if such a gap did not exist, the Makah can’t use the ESA as an excuse for not resuming whaling if, in fact, whaling is of such significant cultural importance to the tribe.  Alaskan natives, for example, consistently (with limited exceptions) killed bowhead whales even after the bowhead was listed as an endangered species (which remains the bowheads’ designation).  Similarly, the international protections afforded the gray whale in the 1930s and in 1946 under the ICRW and its Schedule cannot be relied on to justify the Makah’s whaling hiatus since both laws permitted some level of aboriginal subsistence whaling.   


NMFS may attempt to claim that the reasons for the Makah’s decision to forego whaling are irrelevant since the IWC has issued an ASW quota for gray whales which is shared between the U.S. and Russia.  This too would be in error.  Indeed, an examination of the history of the Makah whaling issue within the IWC demonstrates that the IWC has actually never approved the Makah’s statement of need.  In 1996, the first year that the U.S. sought a quota for the Makah, the U.S. withdrew the proposal when it became clear that it did not have the required votes.  The following year, the U.S. and Russia submitted a joint request for a quota as both countries claimed to have aboriginal groups who had a legitimate subsistence need to slaughter gray whales.
  The verbatim record from the discussion of the joint quota during the meeting in which a minimum of 17 countries questioned the Makah’s alleged subsistence need provides compelling evidence that the tribe’s need was never accepted or recognized. 


Instead, the IWC debated the addition of language to amend the introductory portion of the aboriginal subsistence whaling portion of the IWC Schedule (paragraph 13(b)(2)) to add the language “whose traditional subsistence and cultural needs have been recognized by the International Whaling Commission.”  Draft EIS at 1-34.  The U.S. rejected the “by the International Whaling Commission” clause claiming that  the “IWC had not established a mechanism for recognizing such needs, other than adoption of a catch limit … .”  Id.  Subsequently, the IWC supported the U.S. approach and accepted the joint request for a gray whale catch limit.  


While the U.S. touted this vote as IWC approval of the Makah gray whale hunt, the Australian delegation countered that the IWC did not recognize the traditional subsistence and cultural needs of the Makah as required by the amended Schedule language.  Clearly, the U.S. efforts to remove any reference to the IWC having a role in determining subsistence need was based on its long-term efforts to unilaterally decide whether its aboriginal groups have a legitimate need.  In the end, the IWC only approved the joint request by consensus because the majority, while rejecting claims of the Makah’s subsistence needs, did not want to penalize Russia’s Chukotkan natives for their government’s decision to submit a joint request with the U.S.   



In 2004, after the Russian delegation complained that its Chukotkan natives were being treated differently than other aboriginal groups, it was eventually decided to entirely eliminate the “whose traditional subsistence and cultural needs have been recognized”  from the Schedule.  This decision, which of course the U.S. supported, furthered the U.S. effort to create an environment whereby it and other countries that allow aboriginal subsistence whaling could unilaterally decide if their aboriginal groups had a legitimate subsistence need.


The U.S. now claims that it, not the IWC, has the unilateral authority to recognize the needs of the Alaskan Inupiats and the Makah.  For example, even before the “have been recognized” language was removed from the Schedule in 2004, the U.S. interpretation of that language was that “each IWC party was free to recognize the subsistence and cultural needs of its aborigines.”  Draft EIS at 4-202 citing IWC 1998.  


Yet, there remains confusion over the role of the IWC versus the role of individual IWC-member governments in assessing the need of aboriginal groups.  For instance, NMFS asserts that in order to seek IWC approval for an aboriginal subsistence whaling catch limit, a contracting government must “submit a proposal to the IWC based on cultural and nutritional needs documented in a needs statement.”  Draft EIS at 1-21.  If individual government’s can recognize the aboriginal needs of their subsistence groups then the submission of so-called need statements to the IWC would seemingly be unnecessary.  Instead, countries should just submit to the IWC’s Scientific Committee a document delineating the number of whales it would like to allow its aboriginal groups to kill so that the Scientific Committee can determine if such a quota would be sustainable or not.  


While this may or may not reflect the U.S. interpretation of the current requirements for the IWC to review and accept or reject a needs statement, it is clear that, largely due to U.S. supported alterations to the relevant language in the Schedule, there is no clear understanding of what is or is not required to obtain IWC approval for aboriginal subsistence whaling.  NMFS must clarify precisely how the U.S. interprets the IWC’s Schedule provision pertaining to aboriginal subsistence whaling.



2.  
NMFS has failed to demonstrate that the Makah’s whaling “rights” contained in the Treaty of Neah Bay have not been abrogated by Congress:



NMFS briefly discusses the case law relevant to treaty abrogation in the Draft EIS.  It concludes that the Supreme Court has required “clear evidence that Congress actually considered the conflict between the intended action on the one hand and Indian treaty rights on the other, and chose to resolve the conflict by abrogating the treaty” citing United States v. Dion 1986, Draft EIS at 1-11.  NMFS failed, however, to discuss whether the whaling provisions contained in the Treaty of Neah Bay were abrogated when Congress promulgated the MMPA despite the fact that this issue has been raised by many stakeholders groups over the years and has been referenced in past lawsuits.   The court in Anderson v. Evans addressed the treaty abrogation issue ruling that “[w]e need not and do not decide whether the Tribe’s whaling rights have been abrogated by the MMPA.”  Draft EIS.  Thus, though it remains an open legal question as to whether Congress has or has not abrogated the treaty rights of the Makah in regard to whaling; the evidence suggests that Congress has, indeed, done so.


Despite whatever federal trust responsibility the U.S. government may have to the Makah tribe, it also has an obligation to ensure that any tribal treaty remains in full force and effect before engaging in efforts to enforce or authorize specific treaty articles.  In other words, NMFS is obligated to determine if a treaty or a provision within a treaty has been abrogated as a first step before expending time and resources attempting to enforce or authorize the treaty or a particular provision contained therein.  



The MMPA, promulgated in 1972 by Congress, includes a specific exemption for Alaskan natives to permit them to continue to kill marine mammals despite the prohibitions against such killing contained in the Act.  See MMPA Section 101(a)(3).  No such exemption was created for the Makah tribe or any other native group inhabiting the U.S. mainland.  Considering the alleged importance of marine mammals, including whales and seals, to the cultural, spiritual, and economic history of the Makah tribe it is inconceivable that tribal members or tribal leaders were not aware of efforts underway within Congress in 1972 to pass a law to protect marine mammals.  Not only were such efforts likely reported in local newspapers, on the radio, or on television but surely the Makah’s elected Representative or Senators at least informed the Makah of said deliberations and/or actively sought the tribe’s input into such legislation.  Perhaps the Makah were even advised of the exemption being crafted for the Alaskan natives and asked if they too would desire such a special condition to be contained in the legislation to protect its interests.  


The fact that Congress did not carve out a specific exemption for the Makah or for any  Native American tribe in the lower 48 states as it did for Alaskan natives demonstrates that Congress, which had to be aware of the Treaty of Neah Bay, explicitly elected to abrogate the whaling and sealing provisions of that treaty either with or without concurrence of the Makah tribe.  AWI has initiated an extensive search of all relevant documents and legislative history associated with the promulgation of the MMPA in order to locate any document or reference to the Makah tribe if such a reference exists.  Even if this analysis finds nothing of relevance, this does not obviate the fact that Congress only exempted Alaskan natives from the MMPA.  



If the whaling and sealing “rights” of the Makah have been abrogated as the evidence suggests, then there is no compelling treaty “right” to whaling and NMFS has no unique responsibility to attempt to secure a treaty “right” that does not exist.  If this is the case, it offers compelling evidence for NMFS to terminate this entire process.  Presumably, the Makah Tribe could still apply for an MMPA waiver and permit and the U.S. government could still seek an ASW quota for the Makah at the IWC.  The Makah could no longer use its “treaty” as a justification for the waiver nor would the treaty be relevant within the IWC.  



It should not be the responsibility of AWI or any other interest group to prove that the Makah’s whaling (and sealing) “rights” embedded in the Treaty of Neah Bay have been abrogated by Congress.  Rather, NMFS should have engaged in such an analysis and/or required the Makah to provide compelling evidence that its treaty “right” had not been abrogated in its MMPA waiver and permit application.  Until and unless this is done, the current process must be terminated since the treaty’s abrogation is of such critical importance to the fundamental issue at the heart of this controversy.



3.
The Treaty of Neah Bay does not provide the Makah with the exclusive right to hunt whales and specific treaty articles cannot be implemented independently of the entire treaty:


For nearly fifteen years, some within the Makah Tribe have relied on the language contained in its 1855 Treaty of Neah Bay as the primary justification for their desire to resume whaling.  NMFS has also used that language to defend its ongoing efforts to secure the opportunity for the Makah to engage in whaling by claiming that the Makah is the only tribe to have explicitly preserved their right to whale in their treaty with the U.S. government.  



The treaty language pertaining to whaling is contained in Article IV which states that “[T]he right of taking fish and of whaling or sealing at usual and accustomed grounds and stations is further secured to said Indians in common with all citizens of the United States.”  In referencing this language, the Makah and NMFS all too frequently neglect to include the “in common with” language either because they believe it is irrelevant to the question of whether the Makah have a treaty right to whale or because it creates a potential problem with using the treaty language to permit the Makah to whale.  



The court in Anderson v. Evans addressed the “in common with” language.  It said:



We have recognized that the “in common with” language creates a relationship between Indians and non-Indians similar to a cotenancy, in which neither party may “permit the subject matter of [the treaty] to be destroyed.”  United States v. Washington, 520 F.2d 676, 685 (9th Cir. 1975).  See also United States v. Washington, 761 F.2d 1404, 1408 (9th Cir. 1985) (recognizing that “in common with” has been interpreted to give rise to cotenancy type relationship).  While this “in common with” clause does not strip Indians of the substance of their treaty rights, see Washington v. Washington Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 677 n. 22 (1979), it does prevent Indians from relying on treaty rights to deprive other citizens of a fair apportionment of a resource.  See id. at 683-84. 



The court went on to explain that the “in common with” language in the treaty ensures that both sides (Indians and non-Indians) have “right, secured by the treaty, to take a fair share of the available fish.”  Recognizing that the case law on interpreting the “in common with” language dealt largely with the apportionment of salmon and other fish stocks between Indians and non-Indians, the court explained that in the context of gray whales, “the Makah cannot, consistent with the plain terms of the treaty, hunt whales without regard to processes in place and designed to advance conservation values by preserving marine mammals or to engage in whalewatching, scientific study, and other nonconsumptive uses.”  Citation omitted.   



While we don’t dispute the court’s finding, we do believe that the court has misinterpreted the intention of the “in common with” language contained in Article IV of the Treaty of Neah Bay by failing to consider the historical context at the time the treaty was signed.  In 1855, both the Makah and non-Indians were engaged in whaling, fishing, and sealing.  Thus, when the Treaty of Neah Bay was signed both groups had a desire to continue to have access to whales without one group being given preference over the other.  The “in common with” language provided that balance to ensure that both groups had equal opportunity to slaughter whales for use or trade in whale products.  At the time, whale conservation was not an issue of concern.  


The fact that the court interprets the “in common with” language as involving disputes over salmon and other fish species is not surprising.  The “in common with” language in the Treaty of Neah Bay also pertained to fishing which, like whaling, was practiced by both Indians and non-Indians in 1855.  Thus, the “fair share” rulings ensuring balanced apportionment of the fish, seal, and whale stocks between Indians and non-Indians made sense given the historical context in which the Treaty of Neah Bay was signed.  



Unlike whaling, however, fishing for salmon and other species persisted without any significant disruption from well before 1855 to the present day.  Whaling, on the other hand, was not consistently practiced by either the Makah or non-Indians since 1855.  As the vast stocks of whales, including gray whales, were devastated by commercial whaling operations such operations began to shut down.  For the Makah, as evidenced in the Draft EIS, they abandoned whaling in order to take advantage of more the more lucrative sealing industry.  The last gray whale killed by the Makah was allegedly killed in 1928.  


Given the historical context during the time when the Treaty of Neah Bay was signed, it is clear that the intent of the “in common with” language was to ensure that both Indians and non-Indians would continue to have access to the whales for slaughter.  Whale conservation was not an issue at that time and didn’t become relevant or of concern for several more decades.  The court in Anderson v. Evans introduced a modern interpretation of this “fair share” standard by suggesting that the Makah’s interest in slaughtering whales must be balanced against the interests of non-Indians in gray whale conservation, scientific study, and other non-consumptive uses.  What the court did not consider, however, is that the “in common with” language guarantees a non-Indian the same opportunities to use gray whales as that granted a Makah.  Thus, if the Makah were allowed to whale then NMFS could not simply reject out of hand any request made by a non-Indian who may desire a similar opportunity.  While the non-Indian would have to comply with the same standards as the Makah, including the submission of a waiver of the MMPA’s marine mammal killing prohibition and/or request for a permit to kill a whale, NMFS would be obligated based on the “in common with” language in the treaty to give equal consideration to such a request as that it has given to the Makah’s application.
   



Thus, the potential precedential impact of a decision by NMFS to grant a waiver to the Makah permitting the tribe to whale extends beyond other Native American tribes or to how other countries may respond to their own indigenous groups but must include the possibility that any citizen could request permission to kill a gray whale.  


While NMFS could claim that it would never countenance such a waiver application or permit request from a non-Indian, this would be a rather simplistic response to a far more complex issue.  Indeed, considering that the treaty language was signed well before any protective legislation was promulgated to protect the gray whale, that an ancestor of a non-Indian whaling captain may have as much of a cultural connection to whales as a modern day Makah tribal member who hasn’t killed a whale for some eighty years, and since NMFS repeatedly claims that there are more than enough gray whales for over 400 to be killed without harming the stock, applicants could make plenty of arguments to support such a request.  Consequently, NMFS must provide a more detailed explanation as to the legal interpretation of the “in common with” language in the Treaty of Neah Bay and expand its analysis of the precedential impacts of its decision, if made, to grant the Makah a waiver from the MMPA.


Furthermore, if NMFS and the Makah are going to rely so heavily on the Treaty of Neah Bay to justify the whaling by the tribe, then all provisions of the treaty must be equally enforced.  The U.S. government should not and cannot pick and choose what provisions of the treaty it deems acceptable and worth pursuing and which provisions it can ignore.  For example, Article 10 of the Treaty specifies that the Makah are “desirous to exclude from its reservation the use of ardent spirits, and to prevent its people from drinking the same, and therefore it is provided that any Indian … who shall be guilty of bringing liquor into said reservation, or who drinks liquor, may have his or her proportion of the annuities withheld from him or her … .”  Sadly, it is well known and reported that some member of the Makah tribe have difficulties associated with the consumption of alcohol and other illicit drugs.  These issues are no different than those that afflict far too many American households.  The difference is that the Makah have a treaty provision that forbids the presence of ardent spirits on its reservation.  While NMFS does not have the legal authority to enforce this provision, other federal agencies may have such authority and/or may be able to work with the Makah to enforce this provision of its treaty.  For either NMFS or the Makah to ignore this important treaty provision while so heavily relying on Article 4 in their attempt to justify whaling by the Makah is inappropriate.  


4.
NMFS has failed to disclose all relevant information about threats to the gray whale throughout its range, has focused its analysis too narrowly on the project area, and has failed to adequately evaluate the cumulative impacts of the proposed project:


The Draft EIS defines the project area or proposed action area as the Makah’s Usual and Accustomed grounds (U&A) excluding the Strait of Juna de Fuca.  Draft EIS at 1-3.  This area was delineated by the Makah in its waiver application.  The tribe elected to exclude the waters within its U&A within the Strait of Juan de Fuca based on “concerns about public safety and the effects of hunts on gray whales in the local area.”  Draft EIS at 1-3. 


NMFS makes a significant yet fundamental error in the Draft EIS by focusing its analysis nearly completely on the so-called project area.  As a result, nearly the entirety of Chapter 3 in the Draft EIS describes the affected environment within the project area.  While this description (as discussed throughout this comment letter) is neither complete nor sufficiently detailed as required by NEPA, NMFS largely fails to describe the affected environment outside of the project area.  NMFS fails to provide any explanation as to why it elected to limit the primary scope of its analysis to the project area and/or why it believes this is consistent with NEPA.  The reality is that it’s not.



Regardless of the focus of the opinion in Anderson v. Evans on resident whales, the court ordered the preparation of an EIS.  The court did not specify that the EIS should only focus on a small portion of the gray whales’ entire range nor did it limit the scope of the analysis to only resident whales.  Rather, NMFS must have made this determination and, by doing so, has failed to comply with NEPA and has failed to provide any substantive disclosure or discussion of the affected environment and threats to the gray whale outside of the project area.  


Thus, while NMFS briefly mentions, among other things, the existence of the California Current, El-Nino and La-Nina weather patterns, the Pacific Decadal Oscillation
 and the potential impact of these physical and climatic phenomena on currents, habitats, fauna, and flora within the project area, it entirely fails to disclose or only briefly mentions a whole host of issues and threats that impact the gray whale and its habitat throughout the species range from the arctic to Mexico.  The same focus is found in the discussion of biological resources (i.e., phytoplankton, zooplankton, fish and invertebrates, and other species) and their presence, productivity, and ecological role within the Pacific Northwest despite the significance of these resources to gray whales throughout the species range.  


Similarly, in the discussion relevant to the benthic environment in the Draft EIS, the information is limited to the benthic characteristics and processes within the project area.  See Draft EIS at 3-45 and 3-46.  Indeed, this entire section of the Draft EIS is focused on the project area with only a general reference to, for example, the gray whale benthic feeding in the northern portion of the summer range in Section 3.4.3.3.1 of the Draft EIS.  Draft EIS at 3-48.  For reasons articulated below, this largely myopic concentration on the project area avoids the disclosure and discussion of a whole range of issues that directly, indirectly, and cumulatively impact the gray whale and the species habitat.



This is not to suggest that there is no discussion of the ecology or biology of gray whales beyond the project area.  The Draft EIS includes sections, for example, summarizing the feeding ecology of gray whales (see Draft EIS at 3-61) including information on their unique attribute of suction feeding, the type of prey consumed, the fact that they don’t solely feed during the summer on their arctic feeding grounds but may feed opportunistically along the migratory route, that resident whales consume a variety of prey including pelagic species, and that their feeding behaviors provide benefits to other species, including seabirds.  Similarly, general information about the gray whales summer distribution and ecology north of the Alaska peninsula including very brief descriptions of prey types and density, impact of oceanographic changes on both prey species and gray whales, impact of gray whales on benthic invertebrates, and changes in gray whale distribution over time is included in the Draft EIS (see page 3-74) though the analysis is far from comprehensive or complete.



NMFS cites certain investigators who propose that the allegedly increasing number of gray whales has led to the overexploitation of amphipods in the Bering Seas potentially leading to a permanent localized loss of amphipod or other prey communities forcing the whales to expand their summer range to locate alternative forage (citing Highsmith and Coyle 1992, Weitkamp et al. 1992).  While there is compelling evidence that gray whales have expanded their summer range, the explanation for this shift provided by NMFS is only one possible cause.  NMFS fails to disclose the other potential factors (discussed below) forcing such a shift preferring to articulate only those reasons that best support the NMFS claim that gray whales have reached or exceeded the carrying capacity of the habitat and now are causing impacts that not only adversely impact the species itself but disrupt the ecology of the arctic food web.  



The Draft EIS also includes information (see Draft EIS at 3-63) about the seasonal migrations of the species identifying the timing of southbound and northbound migrations, explaining the phased pattern of migrations among different groups of whales (i.e., near-term pregnant whales, non-pregnant females, mature males, and immature whales of both sexes (southbound migration); adult and juvenile whales, whales with calves (northbound migration)), and migratory routes in relation to shore (northbound whales generally migrate closer to shore than southbound whales). 


What is missing from the Draft EIS is of the greatest concern and demonstrates that NMFS has failed to meet the legal requirements imposed by NEPA in regard to the content and analysis mandated in an EIS.  Again, inexplicably, the vast majority of the information and analysis contained in the Draft EIS is focused on the so-called project area as NMFS has failed to disclose critical information about the gray whale, the species habitat, and threats to both that exist outside the project area.  Such full disclosure is required under NEPA.  


In addition, since NMFS evaluates the impacts of its proposed action on the ENP gray whale stock as a whole, one gray whales using the Makah U&A or ORSVI areas, and in terms of distribution changes within the Makah U&A and the PCFA, it is obligated to disclose all information about the gray whale throughout the species migratory range.  Draft EIS at 4-31.  Without such information its analysis of the impacts of the proposed action on the entire ENP gray whale population is incomplete.


Gray whales, including gray whales that may be killed by the Makah (if the tribe is allowed to whale) occupy an area ranging from the arctic to Mexico.  Throughout that range there are an abundance of threats to the gray whales and their habitat.  The disclosure of all information about gray whales throughout their range including an analysis of all threats, both within and outside of the project area, was required to be included in the Draft EIS.  NMFS simply cannot legally justify excluding such information from the Draft EIS and must, assuming it has any interest in complying with federal law, terminate the current process and (assuming it chooses to go forward with an effort to evaluate the impacts of Makah whaling) prepare a new EIS or supplement to the existing Draft EIS.  A new EIS or supplement to the Draft EIS is required both by the plain language of NEPA and its implementing regulations to address this serious deficiency in the current document.   



In such a supplemental EIS, NMFS must disclose and analyze information in the following subject areas.  These subjects either were not addressed at all in the Draft EIS, were only addressed (albeit inadequately) within the project area, or were incompletely evaluated.  These subjects are not listed in any particular order of importance as all must be included in a supplemental EIS.  



A.
Algal blooms.  This issue is briefly discussed in the Draft EIS (see page 3-124) but is largely limited to the project area.  Though NMFS concedes that the frequency of such blooms is increasing off the coast of Washington, it must disclose the frequency and severity of such blooms throughout the migratory range of gray whales and discuss how such blooms may adversely impact gray whales and their habitat, including any of their prey species.



B.
Oil and gas exploration activities.  Remarkably, NMFS did not disclose or discuss oil and gas exploration activities and their potential direct, indirect, or cumulative impacts on gray whales anywhere in the Draft EIS.  While there may presently be no oil and gas exploration activities within the project area or off the coast of Washington, there are extensive exploration activities (including seismic testing, drilling, and production) within the summer range of the gray whale in the arctic.  


While the Minerals Management Service (MMS) is primarily responsible for the regulation of such activities, NMFS is intimately involved in reviewing potential impacts of such activities on federally protected species and/or in issuing various permits to allow for the take (mainly through harassment) of marine mammals protected under both the ESA and MMPA.  A review of the MMS website reveals that there are substantial areas within the arctic that have been or could be leased for oil and gas exploration activities.  The range of the gray whale, which is expanding as the species searches for additional prey resources, overlaps with the offshore lease areas.  Moreover, as evidenced by the multitude of NEPA analyses, biological assessments, biological opinions, and other analyses required under the relevant laws, there is no question that oil and gas exploration activities can and do directly and adversely impact gray whales and their habitat.


Furthermore, the recent decision by President Bush to rescind the presidential order prohibiting offshore oil and gas development in the mainland U.S. and the increased attention to this issue within Congress raises the possibility that, in the not too distant future, oil and gas exploration activities could commence off the coasts of Washington, Oregon, and California which would add to the increasing threats already plaguing the gray whale.  NMFS must consider and analyze the potential impact of all such oil and gas exploration activities, including such activities occurring or planned in the coastal waters of Canada and Mexico, in a supplemental EIS.


Such an analysis also must include a more comprehensive assessment of the potential adverse impacts of oil spills on gray whales.  This is essential both because of the increased risk of such spills if the analysis area includes the entire range of the gray whale versus only the project area and because the existing analysis in the Draft EIS is entirely inadequate.  While the existing analysis includes a summary of potential impacts of oil spills on gray whales including impacts to their swimming speeds, time submerged, direction of movement, impacts to their eyes and epidermis, and the risks associated with consuming tar balls or breathing oil vapors, it discounted such impacts as slight and short-term.  


This apparent disregard for the potential adverse impacts of oil spills on gray whales is particularly alarming since NMFS concedes that the “volume of shipping traffic (entering and exiting Puget Sound) puts the region at risk of having a catastrophic oil spill.”  Draft EIS at 3-126.  It goes on to conclude that “the proposed removal of the current moratorium on oil and gas exploration and development off the British Columbia coast may increase the danger of a major accident in the region” and that “the possibility of a large spill is one of the most important short-term threats to coastal organisms in the northeastern Pacific.”  Draft EIS at 3-127 citing Krahn et al. 2002.   The fact that shipping accidents were responsible for the largest volume of oil discharged in Washington from 1970 to 1996, Draft EIS at 3-127, and that it is predicted that there will be an annual 4 percent increase in ship traffic into and out of Puget Sound in the future only adds to the significance of this potential threat to gray whales.  



C.
Wave energy.  NMFS mentions in the Draft EIS that there are ten marine energy projects currently proposed in Washington State.  Draft EIS at 3-134. Wave energy technologies are relatively new and untested.  There are various prototypes available including some that are largely submerged and some that float on the surface of the ocean or are only partially submerged.  Though legislation specific to the regulation of wave energy development is either non-existent or incomplete, the Federal Energy Regulatory Commission (FERC) has taken the lead in attempting to regulate the development of this industry.  Other agencies, including NMFS, the MMS, and the U.S. Army Corps of Engineers also play a role in regulating this growing industry.



NMFS identifies a single wave energy project for construction in Makah Bay, located in the Makah U&A, which received a license from FERC in December 2007.  Draft EIS at 3-135, 5-1.  This project involves the installation of four buoys about 3.7 miles from shore in 150 feet of water.  Each buoy would be tethered by cables to four surface floats while each float will be connected by a cable to a subsurface anchor buoy just above the seafloor.  An analysis of the environmental impacts of the project concluded that there would only be minor or localized risks to gray whales.  This analysis is, however, suspect considering the growing body of documents, reports, and other assessments suggesting that wave energy projects may pose greater threats to the environment, including to cetaceans, than anyone has revealed.  Even NMFS reports that wave energy projects “have the potential to result in serious injury or death of migrating or summer-feeding whales.”  Draft EIS at 5-5.  NMFS adds that “ocean energy projects could have a greater impact on summer-feeding whales in the PCFA survey area than on the ENP gray whale stock as a whole because the summer-feeding whales spend more time along the west coast.”  Draft EIS at 5-6.   Considering the novelty of wave energy projects, the diversity of designs, and the vagaries of the current permitting process, the severity of many of the potential impacts of such projects are uncertain.  As a result, the precautionary principle is particularly relevant here since it is important to identify and comprehensively address all impacts before significant funds are invested into the development of this technology.


Of particular concern are the potential impacts of the sound or noise produced by such wave energy units to cetaceans, the impacts of any electromagnetic field produced by the units, and the possibility of injury, mortality, or disturbance of cetaceans as a result of entanglements with the buoy mooring system and transmission cable or from collisions with the mooring and anchor lines/cables used to attach these machines to the sea floor.  Draft EIS at 5-5. While the Makah Bay project will likely have an impact on gray whales, it is the cumulative impact of all potential wave energy projects that is of greatest concern.  


Beyond the ten potential projects that NMFS identified in Washington State, a review of the FERC website identifies several other projects, currently in various steps of the planning and permitting process, for California, Oregon, and Washington.  Though NMFS mentions “several proposals by various entities to develop ocean energy projects all along the Pacific coast,” Draft EIS at 5-2, it fails to evaluate the cumulative impact of said project because it claims that they are “in the preliminary stages of study and design, and it is difficult to predict how many will ultimately be deployed and in what configuration” making any analysis of their impacts “speculative” or “not possible.”  Id.  Yet, while attempting to avoid any analysis of the cumulative impacts of these projects, NMFS concedes that the “additional ocean energy projects proposed along the gray whales’ migration route … if developed could affect migrating gray whales.”  Draft EIS at 5-5.   Moreover, despite acknowledging that “ocean energy projects arrayed along the west coast could negatively affect the abundance of the gray whale population as a whole,” NMFS reasserts that “there is insufficient information at this time to evaluate potential cumulative effects.”  Id.  



Considering the sheer number of such projects, the fact that there is considerable pressure on the government, including state government, to identify alternative sources of energy, and because of the potential adverse impacts of these projects, both individually and cumulatively, on the marine environment including whales, NMFS cannot avoid full disclosure and analysis of these projects.  While not all of these projects have been given the green light by the relevant state or federal regulatory agencies, they are reasonably foreseeable and, therefore, must be included in any cumulative impact analysis.  Without such an analysis the Draft EIS is incomplete and violates NEPA.


D.
Ocean noise:  NMFS includes a very limited and superficial analysis of the impact of ocean noise on cetaceans and other marine species in the Draft EIS.  Considering the ubiquitous problem with ocean noise throughout the world’s oceans, all of the uncertainty regarding the full range and severity of threats posed by ocean noise to marine mammals and their prey species, along with the growing evidence of such adverse impacts, however, NMFS is obligated to provide a far more comprehensive analysis of this issue and its potential impacts on gray whales throughout their range.  


The world’s oceans are polluted more than ever with noise.  Noise levels in some areas of the gray whales range have doubled every decade for the past six decades.  While some noise is from natural sources, most is human generated emanating from boats/ships/ vessels (of all sizes), from undersea exploration activities (i.e., for scientific research and for oil and gas exploration and exploitation), and from military operations (i.e., active sonar use, explosive detonations).  While our knowledge of the impacts of such anthropogenic noise sources on cetaceans is improving, our understanding of such affects remains rudimentary at best.  The lack of certainty in defining such impacts is due to a number of variables including, but certainly not limited to, not understanding the auditory thresholds of the species in question, the difficulty in study noise impacts on cetaceans in a wild environment, a lack of knowledge about the physiology of the auditory process in gray whales, the fact that affected whales may never be seen or monitored, and since proving cause and effect (to the degree that certain agencies may desire) is impossible.  


We know that ocean noise impacts marine mammals including cetaceans and that such impacts can range from behavioral disturbance to mortality.  This is based on behavioral studies that have documented changes in whale behavior, swimming speeds, direction of movements, breathing frequencies, cessation of or changes in vocalizations, and active avoidance or escape from the vicinity of the anthropogenic noise source.  Draft EIS at 3-174.  We have some understanding as to how the frequency, duration, and intensity of ocean noise may affect certain species resulting in no impact, temporary loss of hearing, permanent damage to the auditory system, or non-auditory tissue and organ damage though our understanding of the long-term impacts of repeated or constant exposure of cetaceans to noise remains very limited.  



We do, however, understand the importance of sounds to cetaceans.  Whether sounds are used to communicate with pod members or relatives, used to detect prey, used for navigation, or used to identify the approach of a predator, the ability to hear is of critical importance to marine mammals including cetaceans.  Perturbations to these abilities can have grave consequences.  We also understand, as conceded by NMFS, that baleen whales are thought to be most sensitive to low-frequency sounds, Draft EIS at 3-173, and that responses to noise can vary by sex and age as cow-calf pairs of gray whales are considered more sensitive to disturbance by whale-watching vessels than other age or sex classes.  Draft EIS at 3-175 citing Tilt 1985.


Despite the significance of this issue to gray whales, NMFS has largely glossed over the subject providing some very basic analysis of noise sources and impacts to cetaceans but then downplaying the impact of noise on the gray whale within the project area.  See e.g., Draft EIS at 3-166.   Moreover NMFS has failed to exhaustively document the full range of anthropogenic noise sources potentially affecting gray whales throughout the species range.  It also failed to provide a comprehensive review of all of the relevant research, much of which NMFS funded or been closely involved with, on the general subject of ocean noise impacts in marine ecosystems to the more specific subjects of ocean noise impacts on cetaceans or gray whales.  It is of particular importance (as well as being required by law) that NMFS consider the cumulative impact of ocean noise on gray whales including the impacts associated with oil and gas exploration activities in the arctic, the military’s use of active sonar within and outside the project area, and the constant din of ship/vessel engines that gray whales are subject to as they traverse some of the most crowded shipping lanes in the world during their southward and northward migrations.  



E.
Military activities:  Northwest Washington and the Puget Sound area is home to a number of military installations.
  The range of military activities that occur in the area is substantial and include, but is not limited to, the operation of submarines, flight training, explosive testing and training, and ship operations.  Despite the number of military facilities in the area and the military’s extensive use of Puget Sound, the Strait of Juan de Fuca, and the northwest Washington coast, NMFS provides no information about the military use of the project area and/or its use of areas throughout the migratory range of the gray in the Draft EIS, how such use may impact gray whales and their habitat, and whether the military is planning to alter, expand, or augment its activities in the area in a manner that will or could adversely impact gray whales.  Indeed, in 2007 the U.S. Navy proposed a new plan to expand its testing and training activities in the water of Puget Sound, Hood Canal, and the Washington coast through the deployment of more unmanned vehicles, including submersible and aerial weapons platforms, and an increase in war games off the coast, partly in a marine sanctuary.  See BreakingNews.com, “Proposed Navy Expansion Could Bring More Undersea Explosions to Washington Waters,” September 5, 2007 (http://www.seattleweekly.com/content/printVersion/ 350097).  Such information must be disclosed and analyzed since it is highly likely that many of the activities that the military engages in within and outside the project area will impact gray whales and their habitat.  


F.
Global warming:  Of all the threats to the gray whale and its habitat, global warming is by far the greatest.  The far-reaching direct, indirect, and cumulative consequences of global warming are adversely impacting gray whales throughout their range, including within the project area.  That impact is most significant in the arctic where the warming climate is resulting in a substantial decline in sea ice, the early retreat of sea ice in the spring, an alteration in underwater currents, and changes in storm patterns, frequency, and severity leading to changes in the entire ecology of the region.


The physical and temporal changes in sea ice are causing drastic and long-term impacts on the benthos and benthic invertebrates including amphipods that comprise the gray whale’s primary prey species.  The early retreat of the sea ice leads to a later spring bloom which results in significant alterations to the arctic food web including a chance in species existence, abundance, and composition, altering and/or expanding the numbers of pelagic species, increasing pelagic species consumption of primary and secondary production, reducing availability of prey to benthic invertebrates, and reducing the diversity and abundance of amphipods and other benthic creatures that are the primary prey consumed by gray whales.
  The dynamics of these changes are complex but the consequences have significant implications for gray whales and other species that rely on the benthos to survive as all either have to switch prey or expand their range to find locally abundant patches of benthic invertebrates.  


These changes are not only resulting in alterations to the species assemblages in various areas within the Bering and Chukchi Seas (which represent gray whale summer habitat), but they favor species that occupy the pelagic system versus those that rely on the benthos like gray whales.  As a consequences, gray whales are forced to emigrate further north in search of the necessary prey species in sufficient quantities to meet their energetic needs.  As the ocean continues to warm, these impacts will only expand further harming gray whales and other species that depend on benthic invertebrates for survival.  


In addition, the increasing water temperatures allows for new species, including invasive species, to expand their range and potentially to compete with gray whales for what’s left of the benthic invertebrates.  Warmer sea temperatures also facilitate the direct invasion of novel disease organisms or parasites that may adversely impact benthic invertebrates.  



Such impacts are ecosystem wide and, in time, will only escalate.  Because of such substantial changes to the entire ecosystem, it is of no surprise that gray whales are being seen further north than ever before.  These whales are attempting to locate alternative feeding sites.  The expansion in the range of the gray whale is not without consequences as the further north the whales are the longer it takes them to migrate to Mexico.  Thus, the increased sightings of newborn calves off the coast of California is entirely expected given the changes in the movements, distribution, habitat use patterns, and general ecology of the gray whales in their arctic summering areas.
  


Though the Draft EIS contains a section on cumulative impacts, NMFS has failed to adequately evaluate all relevant cumulative impacts associated with the proposed action.  Wind energy projects, oil and gas exploration and exploitation activities, algal blooms, military use of gray whale migratory habitat, and ocean noise issues are just a few of the impacts that must be evaluated in a more comprehensive assessment of cumulative impacts.  The existence, expansion, and impacts inherent to these issues are not speculative.  Either they are ongoing at the present time and/or are planned for the future.  As a consequence they all qualify as reasonably foreseeable and, therefore, must be evaluated in a cumulative impact analysis.



5.
NMFS assessment of the status of the gray whale and is inadequate and incomplete:


For well over a decade, NMFS and its biologists have consistently claimed that the ENP gray whale population had recovered to meet or exceed its original, pre-exploitation population size.  Though the current gray whale population estimate of 20,110 (Rugh et al. 2008) is much lower than the maximum estimate of 29,758 estimated in 1997/98, Draft EIS at 3-98, NMFS believes that the declining numbers and decreasing rate of productivity is reflective of a species that has hit or exceeded its so-called carrying capacity and whose numbers are modulating to be consistent with what the habitat can support.  NMFS largely downplays the importance of the significant increase in gray whale strandings in 1999 and 2000 when at least one-third of the population disappeared just as it largely ignores the recent increase in reports of “skinny” whales, claiming again, that these adjustments are evidence of gray whale numbers exceeding the carrying capacity of their range.  


In addition, instead of conceding the significance of the findings on pre-exploitation gray whale populations presented by Alter et al. (2007), NMFS attempts to discount these findings (which concluded that the pre-exploitation size of the gray whale (western and eastern) may have numbered up to 117,700 whales or nearly six times the current estimated number of ENP gray whales by either raising questions about the validity of Alter’s analysis or claiming that the lowest population size estimate presented by Alter of 30,000 whales is close to the upper estimate of gray whale abundance calculated by NMFS.
  Draft EIS at 3-61, 3-71.  The findings of Alter et al. (2007) pose a unique dilemma for NMFS since it demonstrates that: 1) the current gray whale population is nowhere close to the historical “carrying capacity” of the habitat making previous NMFS claims that gray whales have met or exceeded the carrying capacity inaccurate; 2) that the gray whale is nowhere close to recovered potentially requiring relisting under the Endangered Species Act and a complete recalculation of the PBR using a reduced recovery factor; and/or 3) that the carrying capacity of gray whale habitat has been reduced substantially due largely to anthropogenic impacts (i.e., global climate change and its considerable wide-ranging impacts to Arctic ecosystems, arctic food webs, and the benthic community) which are ongoing and which pose immediate and long-term threats to the gray whale. 


The reality is that there has been a significant regime shift in the Arctic which has had direct, indirect, and cumulative impacts on gray whales, their habitat, and their primary food source (i.e., benthic invertebrates and specifically amphipods) and which has led to dramatic changes in gray whale ecology, biology, behavior, and productivity.  These changes are not merely anomalies of short-term significance but, rather, will have long-term consequences to the survival and viability of gray whales.  Indeed, though the polar bear has become the image of the impacts of global warming, the gray whale could easily occupy that role as its future is as tied to the ravages of climate change as is that of the polar bear.  


The concept of “carrying capacity” is highly controversial because of its immense variability.  In terrestrial ecosystems, though carrying capacity is frequently used in the management of wild animals, it is a constantly moving target since it can be so easily influenced by so many factors (e.g., climatic events such as rainfall amount, ambient temperatures, drought, snow depth or snow-water equivalent).  Marine ecosystems, including the Bering Sea, can also experience rapid change altering the “carrying capacity” of any marine environment for any species from amphipods to whales.  Therefore, though NMFS continues to rely on the concept of carrying capacity in its management (or mismanagement) of gray whales, it must concede that the concept is controversial and not particularly meaningful given its significant variability.


More importantly, though NMFS has consistently held that the ENP gray whale population is recovered and is at or in excess of its historical pre-exploitation population size, there is considerable reason to question these assertions.  



Fundamentally, the results of Alter et al. (2007) demonstrate that the actual historic population size of gray whales was several times larger than the current combined estimate of ENP and Western North Pacific gray whales.  Alter’s finding also call into question the legitimacy of Rugh et al. (2008) claim that the ENP gray whale carrying capacity is 23,686.  Draft EIS at 3-70.  Either that estimate is far too low or the impacts of global warming have so altered the habitat of the gray whale, particularly its arctic summering areas, that it can’t sustain the number of gray whales that existed prior to commercial exploitation of the species and which now threatens the existence of the remaining gray whales.  


In the Draft EIS, NMFS fails to accurately present the findings of Alter et al. by claiming that they estimate the pre-exploitation size of the gray whale population to be only two to four times larger than the current estimate, when in reality their estimate of up to 117,700 gray whales historically is nearly six times the present estimate.  Moreover, besides downplaying the significance of this estimate by suggesting that Alter’s lower confidence interval range of 30,000 is within the confidence limits for current gray whale estimates of carrying capacity reported by Wade (2002), Draft EIS at 3-61, 3-71 (but see footnote 10), NMFS then claims that Palsboll et al. (2008) have questioned the results reported by Alter et al. (2007).  Beyond simply providing this reference, NMFS fails to include any summary of what Palsboll et al. concluded, how they reached their conclusion, and whether NMFS concurs with said conclusion.  Instead, NMFS completely circumvents any substantive analysis of Alter et al. by claiming that “it intends to address the findings of Alter et al. (2007) and other researchers as part of the next update of the stock assessment report for the ENP gray whale stock.”  Draft EIS at 3-64.


Palsboll et al. (2008) was not a published peer-reviewed study nor did it contest the evidence or methods used by Alter et al.  Rather, it was a letter to the editor of the Proceedings of the National Academy of Sciences suggesting that there could have historically been gene flow into the North Pacific via gray whales in the Southern Hemisphere which would mean that the pre-exploitation abundance estimates of Alter et al. (2007) are applicable to globally rather than in the North Pacific.  Thus, Palsboll et al. do not question the results of Alter et al. but suggest that their results may be applicable to a global population of gray whales and not to the number of gray whales in the North Pacific.  Palsboll et al. indicate that subfossil records of gray whales have been limited to the North Atlantic and offer no proof that gray whales occurred historically in the Southern Hemisphere.  The mere fact that the existence of gray whales in the Southern Hemisphere may be “plausible” as suggested by Palsboll et al. is not sufficient to ignore the findings and implications provided by Alter et al. 



Given the significance of the findings of Alter et al. (2007) to the management of gray whales including whether the ENP gray whale should be designated as a depleted species and considering the legal requirements inherent to the development of an EIS, NMFS cannot avoid subjecting this issue to substantive analysis in the Draft EIS simply by claiming that it will address it in another, separate document.  NMFS is free to include any analysis it may choose in its 2008 gray whale stock assessment report but it can’t use that report as an excuse not to provide an analysis of this issue within the pages of the Draft EIS.  Thus, not only did NMFS err in failing to discuss the findings of Palsboll et al. (2008) but it also erred in failing to disclose and discuss all relevant information pertaining to the findings of Alter et al. (2007) and its analysis of that study in the Draft EIS.  



While the findings of Alter et al. (2007) merit far greater analysis in the Draft EIS given their significance to many NMFS assumptions about gray whales, NMFS gray whale population estimates also deserve scrutiny.  Rugh et al. (2008) estimate that there are currently approximately 20,100 ENP gray whales.  Such estimates are a product of data collected during shore-based counts conducted in California.  Such data is manipulated to compensate for several correction factors (e.g., to compensate for whales missed by observers, whales traveling during the night, whales traveling too far offshore to be observed, errors in pod size estimates, whales missed due to poor visibility conditions) to produce abundance estimates with confidence intervals.  There is, of course, the potential for serious error in the methodologies used to count whales and estimate gray whale abundance including the experience level of observers, their attentiveness, visibility conditions, ability to see migrating whales, inaccurate recording of count/distance data, and the validity of the correction factors used to determine abundance estimates.  


Despite its use of multiple correction factors, NMFS only disclosed one correction factor (used to correct for the number of whales passing the observation points at night) in the Draft EIS (see page 3-97).  Though the other correction factors may be contained in one or more of the studies cited by NMFS, it fails to disclose in the Draft EIS these factors and fails to provide any summary of the methodology used to calculate such factors and the assumptions inherent to said factors.  It would appear therefore, that NMFS is so confident in its abundance estimates and its associated correction factors that it expects all interested stakeholders to accept its estimates without question or critical analysis.  



The population estimates along with northbound counts of gray whales calves are used to determine population productivity rates.  According to data collected by NMFS, such rates have declined over time.  Again, whether these calf counts and productivity rates are accurate depend on a number of assumptions inherent in the methodologies used by NMFS.



While NMFS has produced gray whale population estimates for many years over the past several decades, it is these very estimates that raise concerns and questions about the validity of the methodologies used by NMFS to produce such estimates.  A number of these estimates are provided below in Table 1 which was taken from the Draft EIS at page 3-98.  A review of these data demonstrate, in some years, significant estimated increases in gray whale abundance above and beyond what is likely to be biologically possible based on what is known about the gray whale’s reproductive characteristics.  


Table 1:  Gray whale population estimates from 1967 to 2007:





Year



Population Estimate





1967/68



13,776





1968/69



12,869





1969/70



13,431





1970/71



11,416





1971/72



10,406





1972/73



16,098





1973/74



15,960





1974/75



13,812





1975/76



15,481





1976/77



16,317





1977/78



17,996





1978/79



13,971





1979/80



17,447





1984/85



22,862





1985/86



21,444





1987/88



22,250





1992/93



18,844





1993/94



24,638





1995/96



24,065





1997/98



29,758





2000/01



19,488





2001/02



18,178





2006/07



20,110



An initial review of this table reveals several things.  First, and most obvious, NMFS has not disclosed population estimates for every year from 1967/68 to the present.  Either the estimate doesn’t exist or NMFS simply chose to exclude that estimate from disclosure in the Draft EIS.  Considering that gray whale counts have been conducted annually since 1967, Draft EIS at 3-97, data should theoretically be available to develop a population estimate for each year.  


For the purpose of this analysis, where there are large gaps in population estimates (e.g., between 1979/80 and 1984/85) it is assumed that the gray whale population increased by a fixed amount (calculated by subtracting the smaller estimate from the larger and dividing by the number of missing years) each year.  So, for example, the gray whale population increased by 1,354 whales each year from 1980/81 through 1983/84.  The same formula was used if the population declined between two estimates (e.g., between 1987/88 and 1992/93).  Thus, in those years the gray whale population declined by 851 whales each year from 1988/89 through 1991/92.  The substantial decrease in the estimated size of the gray whale population from 1997/98 to 2001/02 reflects a period when there was a considerable spike in documented gray whale strandings which some attributed to the impacts of starvation caused by the gray whale population exceeding their carrying capacity though there is considerable evidence (as discussed in this comment letter) that starvation is not an adequate explanation for this decline.  If these estimates are accurate, then over a third of the gray whale population was lost between 1998 and 2001.  


Finally, the variability in the gray whale population estimates over time is rather stunning suggesting that the gray whale population is subject to significant increases and decreases.  This, of course, assumes that the estimated population sizes are accurate which, as explained below, remains in doubt.  While any decrease, even of several thousand animals between years, is biologically possible given the multitude of threats to gray whales and their habitats, not all of the documented increases would appear to be biologically possible based on what is known about gray whale reproductive biology.


There are at least two ways to check the validity of these estimates.  First, if one assumes the corrected calf counts are accurate then, given information about the reproductive characteristics of gray whales (average age at sexual maturity, calf birth interval) one can determine the population structure needed to produce that number of calves and compare that to the total population estimate to see if the structure is feasible.  This methodology requires that the direct calf counts and the formulas used to correct such counts are accurate.  NMFS failed to disclose in the Draft EIS the corrections factors for calf counts and/or the assumptions inherent in such factors.  It also failed to acknowledge the difficulty in counting new born calves due to their small size, sea conditions, presence of their mothers (making direct observation difficult), and the small size of their blow.  



Alternatively, if sufficient biological information about gray whales was known and disclosed, one could create a simple model to calculate the expected demographics of the population over time and then compare those results to the population estimates produced by NMFS.
  



Unfortunately, NMFS has failed to disclose in the Draft EIS (either purposefully or because it does not have such data) the various biological characteristics necessary to develop a simple model to estimate population abundance.  Some of these elements are disclosed such as age of first reproduction in female gray whales (average of 8 years of age), Draft EIS at 3-68,and the frequency of calving (one calf every other year), Id.  What’s missing includes the estimated age of reproductive senescence, the population’s sex-ratio, the population’s age structure (i.e., percent calves, percent non-reproductive juveniles, percent in reproductive prime, percent older-aged animals that are not productive), age and sex-specific mortality rates, and the number and sex of gray whales killed per year as a result of aboriginal whaling and other human-caused mortality factors.
  



A list of those biological/reproductive characteristics that would need to be disclosed in order to undertake a more critical examination of the validity of the NMFS population estimates include: 


1) 
a female gray whale becomes reproductively mature at 8 years of age (Draft EIS at 3-68); 


2) 
reproductively mature gray whales produce a calf every two years under ideal habitat/environmental conditions (Draft EIS at 3-68); 


3) 
age-specific productivity rates for female gray whales; 


4) 
the sex-ratio of the ENP gray whale population; 


5)
the proportion of reproductively mature ENP gray whales in the population; 


6) 
gray whale age-specific mortality rates; and 


7) 
number and sex of gray whales killed annually as a result of anthropogenic impacts.


Using the first method of assessing the accuracy of these population estimates requires information about calf production.  This information is provided in the Draft EIS (see page 3-107).  For example, in 2005 the corrected calf count was 945.  If we assume this estimate is accurate, that there is no calf mortality, and that reproductively mature gray whales give birth every other year then in 2005 there were 945 pregnant whales and a total of 1,890 reproductively mature female gray whales.  Considering that the estimated total gray whale population in 2005 was, based on the data in Table 1 (corrected for the lack of estimates provided for each year), approximately 20,000 whales that would mean that less than 10 percent of the total population consisted of sexually mature female whales.  If there is a 1:1 sex ratio in the population this would mean that only approximately 20 percent of the population or slightly less than 4,000 whales are adult whales.  Conversely, this would mean that 80 percent of the gray whale population were calves or juvenile whales who have not yet reached sexual mortality.  


Such a small percentage of adult whales in the population just doesn’t seem possible or reasonable unless far more adult whales are being killed or are dying (through natural causes) each year than are being reported and/or estimated.  A more reasonable explanation for the relatively small number of adult whales is that the overall population estimate is too high since, if the total population estimate was lower, then the proportion of the population consisting of adult whales would be higher.  Even if we assume that 10 percent of calves are killed each year before being observed during the northbound migration, this would mean that there were approximately 1,040 pregnant whales in 2005 and a total of 2,080 reproductively mature female gray whales in the population or 4,160 total adult whales (approximately 21 percent of the total estimated population).


In 2004, with a corrected estimate of 1,527 gray whale calves, assuming no calf mortality, this would correspond to 1,527 pregnant whales and a total of 3,054 reproductively mature female whales or 6,108 total adult whales (or nearly 32 percent of the total estimated population based on the data presented in Table 1 (as corrected)).  If a ten percent calf mortality rate is included, this would increase the proportion of sexually mature whales in the population.  While the percentage of adults in the overall population was, based on this analysis, slightly higher in 2004 compared to 2005, it is difficult to explain how 1,527 calves were estimated in 2004 while only 945 were estimated in 2005.  Considering that adult female whales allegedly produce a calf every other year, this significant difference in calf production estimates suggest that there was either a significant decline in the number of pregnant whales between the two year, a smaller proportion of the adult females were pregnant in 2005 versus 2004, the calf production estimates are incorrect, or that there was significantly more calf mortality in 2005 compared to 2004.  


If NMFS had provided an adequate opportunity for the public to comment on the Draft EIS, additional analysis of calf production compared to overall gray whale population estimates could have been provided at least going back to 1994.  Suffice it to say that if such an analysis was conducted it would generate similar questions about the accuracy of the overall population or calf production estimates.  Based solely on the analysis provided above, it is clear that NMFS must provide a more detailed analysis of its calf production estimates, how they correspond to the overall population estimates, and whether a relationship between calf production and overall population estimates is feasible or possible.



In regard to the second methodology, the information contained in the Draft EIS is not sufficient to develop a simple model to calculate expected gray whale productivity.  Said information either may exist but was not disclosed in the Draft EIS or some or all of it does not exist and is unavailable for use in developing such a model.  NMFS should, however, disclose all relevant biological and reproductive data on the gray whale to permit the development of a model to test the validity/accuracy of its population estimates.   


This analysis also suggests that there are significant deficiencies and/or inaccuracies in the methodology used by NMFS to estimate population sizes.  Ultimately, the NMFS estimates do not appear to be accurate or reliable and, indeed, seemingly overestimate the size of the gray whale population.  Whether this is done intentionally to mask a population decline that may justify relisting the gray whale under the ESA or to mask serious threats to the gray whale and its habitat posed by global warming (to avoid creating another iconic victim of global warming to be used to generate increased pressure on the Bush Administration to seriously address the issue in ways that may impact the lucrative and influential oil and gas industry) is unknown.  Regardless, it is clear that these estimates are not reliable and that NMFS must provide a more detailed analysis of its population estimation methodologies, potential deficiencies in the methodologies, provide explanations for how the gray whale population can possibly demonstrate annual increases that are biologically impossible, or concede that its estimates are too large and develop a new series of more reasonable estimates.  


Finally, as previously mentioned, NMFS documented a significant spike in gray whale strandings in 1999 and 2000.  Indeed, according to NMFS’s gray whale population estimates, at least one-third of all ENP gray whales disappeared between 1998 and 2001.  Remarkably, of the 651 stranded gray whales documented in 1999 and 2000, only 3 stranded whales were examined thoroughly enough to determine a cause of death.  Draft EIS at 3-103.  Of these three whales, one was diagnosed with a viral infection (equine encephalitis), one had an unusually intense infection of parasites, and the last was intoxicated with domoic acid which apparently is a product of algal blooms.  Id.  Despite failing to document the cause of death for the majority of stranded whales, their emaciated condition, evidence of low lipid concentrations, and decreases in calf production during the same time frame led many researchers to identify starvation as the likely cause of the strandings and deaths.  Id.  This led to two theories for the cause of such massive starvations.  One was that some factor or factors affecting climate (i.e., the 1997 and 1998 El Nino, Pacific Decadal Oscillation, and Arctic Oscillation) led to a decline in prey availability.  The other theory was that the gray whale had exceeded the carrying capacity of its habitat and the die-off was a product of a declining prey base caused by intense intraspecific competition.  Id.  


NMFS concedes that both theories are imperfect due to the suddenness of the demographic change and the relatively larger amount of adult whales that stranded.  Id.  In addition, according to Gulland et al. (2005) some of the stranded animals were actually in good to fair nutritional conditions raising questions about the starvation theory.  Considering the findings of Alter et al. (2007) that the pre-exploitation size of the gray whale population was up to six times higher (117,700) than the present estimate and given the documented impacts of the ecosystem regime shift affecting the arctic (including the Bering and other seas that provide gray whale habitat) reported by a number of scientists (as discussed in this comment letter), it is more likely that the increase in stranding was related to a significant decline in the abundance and density of prey in the gray whales’ summer feeding areas and a possible delay in the whales locating alternative prey.  


Unfortunately, as global warming continues to adversely affect arctic ecosystems, such massive gray whale mortality events will likely become more common as benthic production declines and as lightly or non-exploited patches of benthic prey are found and consumed.  This is entirely consistent with the increased observation of “skinny” whales (11 to 13 percent of whales observed in 2007 in Laguna San Ignacio) observed in the calving-breeding lagoons in Mexico.  Draft EIS at 3-104.  Given the specific substrates necessary for amphipods to survive and thrive, the availability of amphipod prey is finite since their range is finite.  Additional discussions of these threats are provided in other sections of this comment letter.



6.
NMFS has failed to consider a full range of reasonable alternatives:


Chapter 2 of the Draft EIS describes each of the alternatives subject to serious consideration in the Draft EIS and those alternatives that were ostensibly considered but rejected.  NEPA requires an agency to consider a range of reasonable and feasible alternatives.  NMFS has blatantly failed to meet this standard.



Before identifying specific alternatives that NMFS rejected from consideration without merit and/or alternatives that NMFS completely failed to consider, a few comments on the alternatives included in the Draft EIS are warranted.  


In regard to the proposed action (Alternative 2), it is important to note that the proposal to photograph gray whales in order to determine if they are resident whales only applies to “harvested” whales.  Thus, any whale that is struck and lost would not be photographed since they would never be landed.  


The geographic limitations contained in Alternative 2 only prevent whaling within the Strait of Juan de Fuca but allow whaling within the remainder of the Makah’s U&A with the exception of the month of May during which time the Makah would not hunt whales within 200 yards of Tatoosh Island and White Rock to minimize disturbance to feeding and nesting sea birds.  Draft EIS at 2-15.  Tatoosh Island and White Rock are only two of many islands that exist off the western coast of Washington.  Many of these islands within the Makah U&A are part of the Washington Island National Wildlife Refuge managed by the U.S. Fish and Wildlife Service (FWS).  In its 2007 Comprehensive Conservation Plan for the refuge the FWS recommends the establishment of a boat-free zone 200 yards around each island to protect island wildlife.  Consequently, Alternative 2, unless amended to prevent whaling within 200 yards of all FWS-managed coastal islands throughout the entire whaling season, would be inconsistent with management measures recommended by another federal agency to protect wildlife that utilize said islands.
  


Alternative 2 includes provisions ostensibly to improve the safety of any hunt for the whalers, those who may protest the hunt, and others who may be working/recreating in the vicinity of the hunt (including on land).  Such provisions include a requirement that the barrel of the rifle be above or within 30 feet from the target area of the whale, that a .50 caliber or .577 caliber rifle be used as the primary rifle, that a rifleman should only fire at a downward angle, that the rifleman’s proficiency in using rifles used in the hunt should be documented, that there must be a minimum visibility of 500 yards in all directions when a whale is harpooned, the rifle must be pointed away from the shoreline where highway 112 closely parallels the shoreline, and that the rifleman’s view be clear of all persons, vessels, building, vehicles, highways, and other objects or structures that, if hit, could result in an injury to a person or damage to property.  Draft EIS at 2-16, 3-293, 3-294.  Additional safety criteria would include the suspension of the hunt if visibility is less than 500 yards in any direction.  Id.  


Despite these precautions, the Makah Department of Fisheries Management intends to work with the Coast Guard to close off the designated whale hunting area to recreational and commercial vessel traffic during the hunt, Draft EIS at 2-16, suggesting that the proposed hunt would still pose a considerable threat to public safety.  Indeed, it is difficult to consider a more dangerous mixture of elements than what would be present in any whale hunt including a moving boat, rolling seas, a moving and likely injured target, a high-powered rifle and/or explosive device, within an area that can, at time, be heavily used by people including tourists, commercial and recreational fishers, and others.   This concern is the alleged primary reason for the U.S. Coast Guard’s establishment of a regulated navigation area in the Strait of Juan de Fuca and adjacent coastal waters of northwest Washington.  Specifically, the Coast Guard found that “the uncertain reactions of a pursued or wounded whale and the inherent dangers in firing a [.50 caliber] hunting rifle from a pitching and rolling small boat area likely to be present in all future hunts, and present a significant danger to life and property … .” Draft EIS at 3-10 citing 64 FR 61212, November 10, 1999.   


Finally, NMFS states that under Alternative 2, Makah whaling team members “may also partake in spiritual preparations.”  Draft EIS at 2-16.  While it would be impossible for NMFS to ensure that any and all members of any Makah whaling team partake in the traditional spiritual preparations for the hunt, considering that the Makah have consistently pushed for this hunt both based on an alleged treaty “right” and to revitalize its culture, spiritual interests, and ceremonies, all Makah whaling team members and, frankly, their family members should be required, to the extent possible, to engage in all traditional spiritual preparations.  If the Makah were permitted to whale without requiring it to engage in both physical and spiritual preparations for the hunt --- as done by its ancestors – then this entire exercise is not about restoring traditional practices but, rather, is only about killing whales.



The Makah cannot have it both ways.  It cannot, on the one hand, claim that it must be allowed to whale in order to revitalize its culture and to restore its spiritual connections to the whales while, on the other hand, allow any member of the whaling team and/or their family members to unilaterally decide whether they will or will not partake in such spiritual preparation both before, during, and after the hunt.  The Draft EIS suggests that each whaling family engaged in different spiritual preparations for a hunt.  This may be true but at least traditionally and historically each whaling family prepared both physically and spiritually for the hunt; it wouldn’t have been acceptable for any whaler or his family to simply choose not to engage in such preparations since it was believed that there was a direct link between said preparations and the success of the hunt.  



Though enforcement of any permit condition requiring Makah whalers and their family members to partake in traditional physical and spiritual preparations for any whale hunt (if permitted) would be difficult, NMFS should include such a requirement in any permit and/or whaling management plan created to implement a hunt given the tribe’s stated reasons for desiring to hunt whales.  



Among the alternatives subject to consideration in the Draft EIS, several alternatives cannot meet the test of being feasible and/or reasonable and, therefore, must not be considered as viable alternatives in the NEPA process.  



For example, Alternative 2 is not reasonable because it does not include a prohibition on hunting whale within 200-yards of the coastal islands managed by the FWS (see discussion above).  In addition, Alternative 2 can’t be considered reasonable because the provisions intended to ostensibly minimize the killing of resident whales will not work because: photographs will only be taken of landed whales; it is unclear who has access to or maintains the resident gray whale photographic identification catalog; the inevitable delay in updating that catalog given time and financial constraints; the logistics of determining if a gray whale killed by the Makah is a resident whale have not been divulged; and for other reasons.  


Finally, as NMFS concedes, Alternative 2, if implemented, could result in a maximum of four resident whales being killed by the Makah in excess of the calculated PBR of 2.4 whales based on the estimated number of previously seen residents whales in the ORSVI in 2005.  Draft EIS at 2-29.  NMFS goes on to admit that if a maximum of four residents whales were killed, they would not be replaced in a subsequent year.
  Id.  In reality, since both the Makah and NMFS are assuming for the purpose of management and the evaluation of environmental impacts, that all seven potentially struck whales in a single year are considered to be killed (whether landed or not), all seven of the whales struck in any one year under Alternative 2 could be resident whales.  If this occurred, the PBR for resident whales (as specified in the Draft EIS based on the number of resident whales in the ORSVI in 2005) would be exceeded by 4.5 whales with nowhere near that many resident whales likely to be replaced the following year within the Makah U&A.  



Alternatives 3, 4, and 6 also are not reasonable as required by NEPA as each could result in an excessive slaughter of resident whales with no likelihood that the lost whales would be replaced the following year.  Draft EIS at 2-29.  If NMFS and the Makah are serious about protecting resident whales and if NMFS believes (and can prove which it hasn’t done yet) that establishing a resident whale subquota by setting an ABL using the PBR formula will provide sufficient protection for resident whales then it should only consider alternative management actions where it can ensure that the PBR will not be exceeded.  Any alternative that allows for the resident whale PBR to be exceeded is, therefore, not reasonable since it would undermine the entire purpose/reason of establishing a resident whale subquota.  



Alternative 5 would, according to NMFS, allow up to 3 resident whales to be killed annually.  While this amount would still exceed the resident whale PBR (based on the estimated number of whales in the ORSVI in 2005) by one-half a whale per year it is much closer to the PBR quota than any of the other alternatives.  This is not to say that Alternative 5 is acceptable though its potential impacts to resident whales are less than the other alternatives (with the exception of the no-action alternative (Alternative 1)).  A more precautionary approach, assuming the U.S. intends to grant the Makah’s waiver request and issue it a permit to kill whales, would be to establish a resident whale subquota that is one-half the PBR calculated based on the estimated number of previously seen resident whales within the ORSVI or to set the PBR for resident whales based on the estimated number of resident whales within the Makah U&A.  If this were done the resulting ABLs would be lower than those provided in the Draft EIS.  


Given the fact that none of the five action alternatives are reasonable, NMFS, based on the information contained in the Draft EIS, can only select the no-action Alternative (Alternative 1) unless it develops and analyzes new alternatives that either completely eliminate the potential for the killing of a resident whale or ensures that no more than approximately 1 or fewer resident whales can be killed in a single year.  



For example, one alternative that NMFS failed to adequately consider is to only permit whaling far off the northwest Washington coast within the western portions of the Makah U&A where the great preponderance of whales are likely to be migratory and not residents.  NMFS rejected such an alternative by claiming that “there is no area within the Makah U&A that is not potentially frequented by identified (resident) whales.”  Considering the size of the Makah U&A which, based on the scale of the map on page 3-3 of the Draft EIS,
 extends some 80 nautical miles into the Pacific Ocean from the northwest Washington coast, it is impossible that resident whales have been found throughout this area given their proclivity to occupy coastal areas where prey is more available.   Based on all of the resident whale studies and reports, a general rule of thumb to use to distinguish migratory from resident whales is that the further off shore one goes the greater the likelihood than any whale will be a migratory whale and that whales observed purposefully swimming in a single direction (usually north or south corresponding to the northward or southward migration) versus those circling, floating, or milling about are more likely to be migratory versus resident whales.  


A so-called “migratory whale” alternative could be crafted to both minimize (if not entirely eliminate) the potential killing of a resident whale while also imposing additional restrictions on the Makah to both regulate and yet facilitate their whaling effort while also protecting public safety.  For example, such an alternative could require that:



· any whale hunt only occur beyond the 12 nautical mile limit off the coast of northwest Washington with the Makah’s U&A;



· that only whales (without calves) who are observed purposefully swimming in a northwardly or southwardly direction depending on the season of the year be targeted;



· that Makah initiate the hunt from their traditional canoes but that powered chase boats can be use to tow the Makah to the whaling areas and to tow any killed whale back to shore;



· to mandate that all pursued whales be photographed prior to or during pursuit;



· to require that the safety measures included in Alternative 2 be followed;



· to require the routine and unannounced drug and alcohol testing of all tribal members selected to participate in whaling teams including anyone designated as a whaling captain;



· to require that family-specific traditional physical and spiritual preparation be undertaken before, during, and after any hunt;



· to require that all whale products be consumed only within the boundaries of the reservation;



· and to prohibit the sale of native handicrafts made from any non-edible part of a whale.   


While AWI would still oppose such an alternative, it would minimize (if not eliminate) the potential killing of a resident and would address many of the other controversial elements of a Makah whale hunt while still allowing the Makah to whale.  


There are, of course, reasonable alternatives that do not involve the killing of any whales (in addition to the no-action alternative) that NMFS should have but did not consider.  These alternatives are offered as examples of options that NMFS should have considered and may or may not be supported by AWI, CSI, or EII.  In some cases, NMFS considered but rejected such alternatives while, in other cases, NMFS failed to even seriously consider such alternatives.  Such alternatives, which should have been seriously considered in the Draft EIS, include but are not limited to:


· Facilitating the development of one or more Makah whalewatching operations by providing government-backed low or no interest loans, training, equipment, and other assistance.  In addition to standard whalewatching (or marine mammal watching) ventures, the Makah could be encouraged to offer traditional whalewatching excursions where the non-tribal participants are permitted to be part of a Makah whaling team utilizing traditional dugout canoes to approach gray whales in a manner mimetic of a hunt.  No harpoon or other weapon would be carried on the canoe and no direct harm would come to the pursued whale.  Unlike the non-hunt alternative considered but rejected by NMFS in the Draft EIS (see page 2-20) because its impacts were similar to the impacts of the no-action alternative, this proposed alternative would not include any mock attack on any whale and would provide a source of revenue for the Makah tribe that could be used to address the many social, employment, training, and health needs of the Makah people. 



· Negotiating with the Makah the development of a package of government-offered and supported incentives in exchange for its temporary or permanent suspension of its effort to exercise its alleged treaty right to whale.
  Such a package may include: government acquisition and donation of lands of historical, traditional, economic, or spiritual importance to the Makah; government funding for the construction of schools, health clinics, mental health facilities, elder-care facilities, and other facilities to provide short and long-term benefits to the Makah people; government funding to support any professional selected by the tribe to oversee such facilities (in the event that there are no qualified Makah tribal members available to oversee such operations); government funding and assistance to provide job training for unemployed and/or underemployed Makah tribal members; government assistance in securing low or no-interest loans to accomplish other infrastructure improvements on the reservation for the benefit of the Makah people; and any other assistance deemed appropriate to include in such a package.  In exchange, the Makah would agree to temporarily (for 20-30 years) or permanently suspend its efforts to exercise its alleged treaty right to whale.  That right would not be revoked or abrogated but efforts to exercise the right to whale would be suspended.  There is precedent for such an agreement as recently a tribe in Canada signed such a deal with a provincial government.  NMFS considered but rejected an alternative that included a private party offering compensation to the tribe in exchange for the tribe to forego whaling claiming that such an effort was made in the past but failed.  The difference with the proposed alternative is that the government, not a private party, would attempt to negotiate a package deal with the Makah that would provide unique benefits to the entirety of the tribe’s people.  


Simply stated, NMFS has failed to consider a reasonable range of alternatives in the Draft EIS.  All of the action alternatives considered are not reasonable by virtue of their potential significant impact on resident whales and for other reasons.  Reasonable alternatives that NMFS considered but rejected were ignored for reasons that have little merit or justification.  Other reasonable alternatives were completely ignored though they would minimize potential environmental impacts while allowing the Makah to engage in limited whaling or providing generous compensation to the Makah in exchange for their temporary or permanent suspension of whaling.  



7. 
NMFS discussion and analysis of resident gray whales is incomplete, biased, and confusing:



Considering the emphasis on resident whales contained in the court’s ruling in Anderson v. Evans, NMFS attempts to more fully and accurately report on the status of resident whales in and outside of the project area.  As discussed, below, NMFS’ efforts leave much to be desired.  


Resident whales are those whales who, for any number of potential reasons, elect not to continue the northward migration to and beyond the Bering Sea preferring to remain in an areas stretching from Northern California to Southeast Alaska during the spring/summer/fall months.  The earliest reports of resident whales off the coast of California were from the 1920s.  Draft EIS at 3-78 citing Clapham et al. 1997 and Moore et al. 2007.  Over time, research efforts to learn more about the number, distribution, movements, behavior, and ecology of residents whales has expanded significantly.  As a result, while we know more about resident whales than ever before, much remains unknown.  



In the Draft EIS, resident whales are separated into three groups based largely on the need to define resident whale habitat geographically for management purposes.  The largest group is the PCFA, a slightly smaller group has been defined as occurring within the ORSVI, while the smallest group inhabit the Makah U&A.  Though these areas are defined geographically, there is no specific geographical or other barrier between these three different areas and whales are free to move into and out of each area.



Photographic identification methodologies are the primary tool used to document, catalog, and monitor resident whales.  Over the years, hundreds of resident gray whales have been photographed and cataloged.  As new pictures arrive for inclusion in the gray whale catalog maintained by Cascadia Research, efforts are made to match the photographs to exiting photographs.  Through such monitoring and matching, scientists can assess resident whale movements, distribution patterns, and habitat use patterns over time.  


Admittedly, there are not enough scientists, vessels, or funds to locate, identify, and document every resident gray whale within the entire PCFA every year and though survey methodologies have improved it remains unclear if specific survey transects are run each year, if they are run at the same time each year, if they are run multiple times each year, if the training level of the observers are similar each year, and how or if other variables that would influence the monitoring of resident whales are standardized.  It is known, as disclosed in the Draft EIS, that the survey effort varies each year.  Each of these factors (and others not mentioned) impact the comprehensiveness and robustness of the data collected on resident whales.  So, while data on resident whales has increased over the years and survey/monitoring methodologies have improved, we still don’t have any way of identifying and monitoring every resident whale within the PCFA, ORSVI or Makah U&A.



The discussion of resident whales in the Draft EIS is misleading and confusing.  Whether this is intentional to distract those reviewing the document or to downplay the potential significance of this unique group of whales is unknown.  When the extraneous information is removed from the critical data as is done below,
 both the importance of the resident whales and the deficiencies in the analysis become more obvious.  Of particular importance in this analysis is the estimated number of resident whales, how the abundance estimates changed over time, the distribution and movements patterns of resident whales, and evidence of site fidelity demonstrated by resident whales.  



In resident whale research conducted off the west coast of Vancouver Island, British Columbia from 1972 to 1981, a maximum of 34 resident whales were documented in any one summer.  Sixty-three percent of these whales were seen in more than one-summer while 37 percent were seen only once.  These data were used by Darling (1984) to estimate that only 35 to 50 resident whales were present off the coast of Vancouver Island from 1972 to 1981.  Draft EIS at 3-79.  


More recent research, conducted by Cascadia Research from 1984 to 1993, involved surveys for resident whales in the inland waters of southern, central, and northern Puget Sound and Hood Canal, the Strait of Juan de Fuca, and the outer Washington Coast, including Grays Harbor.  By 1993, a total of 76 individual photo-identified whales had been cataloged with only 17 being resighted in more than one year during the survey effort.  Between year resightings were most common in northern Puget Sound.  See Draft EIS at 3-80 citing Calambokidas et al. 1994).  The lack of whale resightings during these survey efforts may be due to the whales not returning to the surveyed areas each year or because of the variability in survey effort.



These early efforts, as summarized by NMFS, demonstrated that some resident gray whales remain in the southern portion of their summer range for extended periods of time with some returning to the same general feeding area in multiple years, though not necessarily every year.  The studies also documented the arrival of new resident whales every year and a difference in the areas inhabited by the same whales in different years.  Despite the variability in survey effort inherent to these studies and other methodological issues that likely affected survey efforts, NMFS concludes that these studies demonstrate “a lack of strong site fidelity among resident gray whales” suggesting a lack of uniqueness of this group of whales compared to the larger migratory portion of the population.  This conclusion is simply not consistent with the evidence.  Darling (1984) documented that 63 percent of his identified whales were seen in more than one summer while Calambokidas found that 22.3 percent (almost one-quarter) of the resident whales in his study were resightings of whales documented in previous years.  Depending on how one defines the size of the site for which fidelity is being measured, if the site is broadly defined then these studies, particularly given their methodological flaws, demonstrate a rather high level of site fidelity.


NMFS then became more engaged in the study of resident whales.  In 1996 it initiated photo-identification studies of resident gray whales off the coast of Washington focusing on the Strait of Juan de Fuca, the northern Washington Coast, and southern Vancouver Island.  These survey areas were eventually expanded to extend south to Grays Harbor and north to west Vancouver Island to increase the probability of sighting gray whales in Washington and British Columbia.  See Draft EIS at 3-81.  Inexplicably, NMFS fails to summarize the data obtained during these studies in the Draft EIS.  



Most recently, from 1998 to the present, NMFS has funded and collaborated with Cascadia Research and other scientists to expand research efforts on resident whales.  The resulting survey area ranged from southern California to Kodiak Island with the most intensive survey coverage in areas along the southern and western coast of Vancouver Island and just north of Vancouver Island.  See Draft EIS at 3-81.  While NMFS concedes that the survey effort within the larger survey area was variable, a total of only 477 individual resident whales were identified between California and Kodiak, AK.  Of these 477 whales, 408 occurred in what NMFS described as the “core survey region” from California to northern British Columbia.  The whales in this area were described as the Pacific Coast Feeding Aggregation of PCFA.  Suspiciously, NMFS concedes that whales sighted in northern and southern Puget Sound were rarely seen in other feeding areas so they were excluded in the analysis in Calambokidas et al. (2004).  While it’s unclear why such whales were excluded, the fact that these whales were rarely seen in other survey areas suggest a high degree of site fidelity.



Of the 408 whales in the core survey area, 51 percent were seen every year or at least in two or more years within the survey area.  Again, depending on how the geographic boundaries of a site are defined, this is a fairly significant indication of site fidelity in resident whales.  While some individuals whales occasionally were documented outside of the core survey area such as in Kodiak, AK most were repeatedly seen (though not necessarily in every year) within the core survey area.  See Draft EIS at 4-81.  Conversely, for the 49 whales reportedly seen in each of the six survey years, none were seen exclusively in any one of the six survey areas though they did regularly visit the same areas across years.  Of particular note is the fact that 71 percent of the whales (or approximately 35 whales) were seen in at least one of the areas during five or more of the six years.  Draft EIS at 3-82.  This is yet more evidence of increasing fidelity, as would be expected, as the size of the site under study is enlarged.  



Yet more evidence of fidelity is provided by Calambokidas et al. (2004a) who found that for resident whales in the survey areas there was decreasing movement between survey areas within season for each survey area farther to the north or south.  Draft EIS at 3-82.  NMFS concedes that “this pattern demonstrates that whales do focus on specific areas within the summer season, but they will move in search of food, most likely to neighboring areas.”  Id.  More than likely these findings suggest, as reported by Darling et al. (1998), that resident whale distribution and movement patterns are probably related to gray whale foraging patterns and behavior, prey distribution, abundance, and predictability.  Draft EIS at 3-83.  


Gray whales have to eat and will, logically abandon a previously used area, if there is not sufficient prey available to meet at least their minimum biological needs. Since gray whale prey species, including benthic and pelagic organisms, can be affected by any number of environmental, climatic, and oceanographic variables, to suggest that the movements of resident whales to access food is indicative of a lack of site fidelity demonstrates that NMFS has failed to appropriately define the boundaries of the site in question.  It is simply not reasonable to suggest that site fidelity can only be demonstrated if a group of gray whales consistently returns to the same site year in and year out without considering the status of their prey and the multitude of factors (i.e., ocean warming, coastal pollution, stochastic events like an oil spill or other chemical contamination, development, abrupt changes in recreational use or ship traffic) that may affect the status and density of the prey species.  In addition, the energy needs of gray whales must be compared to the availability of different prey species recognizing that not all prey are energetically equal; some species provide a greater proportion of the daily energetic needs of a gray whale than others.  Thus, even though one or more potential gray whale prey species may be available in an area, gray whales still may not exclusively or extensively use that area unless they can benefit energetically from doing so.


Recognizing these needs, site fidelity should be defined as the frequency with which resident whales occupy annually or interannually areas that contain appropriate and sufficient resources required for their survival.  This is consistent with the finding of Calambokidas et al. (2004a) who found that nearly 35 of his 49 whales who were seen within his survey area in six straight years were seen in at least one of his six smaller survey areas during five or more of the six years. Draft EIS at 3-82.  



A subset of the PCFA is the ORSVI.  NMFS claims that Calambokidas et al. (2004a) identified the ORSVI as a management area that “was most appropriate for managing a Makah gray whale hunt.”  Draft EIS at 3-84.  While this may be true, by utilizing the ORSVI as its analysis area, NMFS has failed to abide by the specific findings of the court in Anderson v. Evans which called into question the impact of a Makah whale hunt on the “summer whale population in the local Washington area.”  Draft EIS at 3-84.  The court went on to specifically refer to the whales who frequent the Strait of Juan de Fuca and the northern Washington Coast.  Id.  



NMFS attempts to justify the use of the ORSVI as its management area by claiming that there is sufficient overlap between resident whales seen in the ORSVI and in the Makah U&A (i.e., more than 50 percent of the resident whales seen in the ORSVI during the six year survey project conducted by Cascadia Research were also seen in the Makah U&A) that it is reasonable and logical to “use the ORSVI as the region for abundance estimation in setting quotas for a harvest of whales from the [Makah U&A] region.”  Draft EIS at 3-84 citing Calambokidis et al. (2004a).   Considering that approximately 50 percent of the resident whales seen in the ORSVI were never seen in the Makah U&A this conclusion seems rather arbitrary particularly considering the emphasis of the court on the local area.  



The PCFA and ORSVI abundance data presented in the Draft EIS which is attributed to Calambokidis et al. (2004a), though unclear, is quite relevant to the discussion of site fidelity.  For example, Calambokidis et al. estimated that resident gray whale abundance in the PCFA increased from 129 whales in 1998 to 225 whales in 2002 with the abundance of returning whales increasing from 102 in 1999 to 176 in 2003.  In other words, 102 of the 129 whales documented in the PCFA in 1998 (or 79 percent) returned in 1999 while only slightly less (78 percent) of the whales documented in 2002 returned in 2003.  Draft EIS at 3-87.  In this case, if the PCFA was site under consideration, there was a high percentage of whales demonstrating site fidelity.  


For the smaller ORSVI, using the figures provided in the Draft EIS (page 3-87), the percentage of whales demonstrating site fidelity between 1998 and 1999 was nearly 73 percent while 81 percent of the whales identified in 2002 returned in 2003.  NMFS does not disclose such statistics preferring instead to only report on the average annual increase in returning whales.  



Updated statistics on the number of resident whales for the 1998-2005 period were also disclosed in the Draft EIS (see page 3-87).  During this period, 464 unique whales were seen in the PCFA with 67 percent or 311 of the whales seen within the ORSVI and approximately 25 percent or 115 whales seen within the Makah U&A.  Draft EIS at 3-88.  NMFS does not disclose the percentage of whales documented in the ORSVI which were seen in the Makah U&A.  The average number of resident whales identified in any one year was 160, 87, and only 22 for the PCFA, ORSVI, and the Makah U&A, respectively.  



The annual average number of newly seen whales was reported as 47.9, 32.4 and 11.4 for the PCFA, ORSVI, and Makah U&A, respectively, while the average annual number of recruited whales (seen in a subsequent year) for each area was 21.7, 15.3, and 4.7.  In other words, of the 32.4 new whales seen on average in the ORSVI nearly 50 percent or 15.3 whales were seen in a subsequent year (but not necessarily the next year) within the ORSVI.   Though reported in the text of the Draft EIS, these numbers do not correspond to the information contained in Tables 3-2, 3-3, and 3-4 in the Draft EIS (at 3-89 and 2-90).  While these may suggest that new whales are both appearing and subsequently being recruited into these resident whale groups, these increases may also reflect an increase in survey effort resulting in a larger number of whales observed for the first time even though they may have been present in previous years.  Moreover, these statistics are presented as averages; the actual data suggest that there is great variability in the number of new whales and number of previously seen whales reported each year.  


Though Tables 3-2, 3-3, and 3-4 in the Draft EIS (pages 3-89 and 3-90) are extraordinarily difficult to interpret (particularly the meaning of the newly seen and seen again column), it is worth noting the relevant resident whale statistics recorded for the Makah U&A.  In that specific area, between 1998 and 2005, an average of 22 resident whales were observed each year ranging from 8 in 2002 to 35 in 2005.  The number of “new” whales seen each year ranged from 1 in 2002 to 20 in 2001.  NMFS attempts to mask the variability in the number of new whales seen in the Makah U&A by using an annual average of 4.66 new whales seen and recruited in this area (i.e., seen again) between 1999 and 2005.  Draft EIS at 4-47.  It then claims that even if a maximum of four resident whales were slaughtered by the Makah if Alternative 2 (the proposed action) were implemented “the observed level of  recruitment is greater than the likely and maximum number of removals from the entire PCFA.”  Id.  This statement is inaccurate in a number of ways.  


For example, the Makah can only hunt (if allowed at all) within the Makah U&A and therefore they can’t kill any whales in the larger PCFA.  NMFS can’t predict the number of resident whales removed from the PCFA as a result of human actions since it can’t predict if a resident whale will be killed as a result of a ship strike, net entanglement, or by another human cause.  Finally, even if 4.66 new whales are recruited into the Makah U&A annually, this is an average meaning that in many years the new recruits will number fewer than 4 (and possibly as low as 0) as a result of which those resident whales slaughtered by the Makah may not be immediately replaced.  



While the statistics referenced above reveal that the number of resident whales and so-called new resident whales fluctuate widely within the Makah U&A, they also demonstrate just how few resident whales have been observed within the Makah U&A and, therefore, how the slaughter of even a small number of resident whales by the Makah (if allowed to whale) could adversely impact this group of whales.  It should also be emphasized, as is explained in the Draft EIS, that those whales identified as “newly seen” may not, in fact, be new resident whales at all but may have simply not been documented in previous years.  If even a third of “newly seen” whales were in fact resident whales that had simply not been identified in previous years, this would change the interpretation of these statistics considerably.


Contrary to the evidence presented in Table 3-4 regarding the number of resident whales documented in the Makah U&A, NMFS claims that 67 unique whales were seen in the Makah U&A before June 1 during 1998 to 2005. Draft EIS at 3-95.  NMFS provides no citation or reference for this claim so it is unclear where the number originated and/or how it was determined.  It then claims that if the Makah were allowed to whale in the northern Washington coast area from December 1 through May 31, 17.9 percent, 17.9 percent, and 12.5 percent of whales slaughtered could have been expected to be later seen between June 1 and November 30 in the PCFA, ORSVI, and Makah U&A.  Draft EIS at 95. These percentages were based on the a claim that only 17.9 percent (10 of 56) of resident whales identified in the northern Washington coast survey area prior to June 1 were seen in the PCFA in one or more years from 1998-2005.  Id.  Once again, it is not at all clear where these statistics originate and NMFS provides no reference or citation to a study, report, or even to a table contained in the Draft EIS.  Moreover, this entire claim which NMFS has inserted in order to downplay the potential that the Makah will kill a resident whale raises a number of questions.


For example, what is and where is the Washington coast survey area?  Is it the same as the Makah U&A?  Is it larger than the Makah U&A but smaller than the ORSVI?  There is no previous reference to this particular survey area within the Draft EIS.  Does the percent of whales seen in the Washington coast survey area prior to June 1 reflect an average of sightings over time, a snapshot in time for a particular month over a multi-year period, or is it related to the number of whales seen over a particular year?  What about whales seen in other survey areas either south or north of the Washington coast survey area prior to June 1 and whether they were resighted within the broader PCFA in one or more years from 1998 to 2005.  


Since it is known that residents whales can and will move outside of core areas to locate potential prey (with diminishing movements as the distance from the core areas to the south or north increase), clearly some whales documented in other survey areas prior to June 1 could have been in the Makah U&A and susceptible to a tribal hunt between December 1 and May 31 thereby increasing the percentage of resident whales susceptible to slaughter.   Finally, assuming the data presented by NMFS is accurate, it is not at all clear how it determined that only 12.5 percent of whales within the Makah U&A were likely to be resident whales.  This entire section of the Draft EIS must be written both to better explain the origin of the statistics used and to clarify what it is that NMFS is trying to claim and how these statistics substantiate that claim.  



While claiming, in one paragraph that 12.5 percent of the whales within the Makah U&A could be resident whales, see Draft EIS at 3-95, in another paragraph on the same page NMFS claims that if the identified (resident) whales within the Makah U&A are randomly mixed with the migratory whales then “less than one percent of the encounters between whales and Makah hunters during that time would be with one of these identified whales.”  


As an initial matter forgetting the clear contradiction between these two arguments, neither statistic appears to be accurate.  As documented in the Draft EIS, the northward migration of gray whales occurs in two phases with the second phase (ninety percent of which are cow-calf pairs) departing the wintering areas between late March and May and arriving in their summer feeding range from May to June.  Draft EIS at 3-65.  Thus while migratory whales may be traversing through the PCFA, ORSVI, and Makah U&A in April and May, the vast majority would seemingly be mothers with calves who cannot be legally killed by the Makah.  Thus, if the Makah are allowed to whale from December 1 to May 31 but elect to only whale during the latter stages of that season due to more favorable ocean and climatic conditions then the majority of their potential target whales will either be resident whales or migratory mother whales with their calves.  The former are whales that the Makah claim that want to try to avoid while the latter are whales that the Makah cannot legally pursue or kill.  Consequently, if the Makah were indeed committed to avoiding or eliminating any chance of killing a resident whale and since they can’t kill a mother or calf, any whaling (if allowed at all) must be conducted in the far western portion of the Makah U&A, must only target whales that are demonstrating behaviors consistent with migration, must be restricted to the southbound migration of whales, or must be completed before April 1 of each year.  



Furthermore, NMFS has provided no evidence that migratory and resident whales are randomly mixed within the Makah U&A during the northbound migration.  The Draft EIS claims that 60, 20, and 13 percent of the first phase of the northbound migratory gray whales pass between 0.5-2, 0.1-0.5, and within 0.1 miles of the coast with 99 percent of northbound migrants passing within 0.1 mile from the shore.  Draft EIS at 3-67 citing Poole (1984).  This study was conducted in California, however, and it is unclear if the same percentages would apply in northwest Washington.  It is also not clear if anyone has ever compared the migratory patterns (timing and distance to the shore) between known migratory and resident whales.  Without such a study, it is impossible to suggest that the two groups randomly mix along the northwest Washington coastline.  In addition, as reported in the Draft EIS, Green et al. (1995) reported that some portions of the ENP gray whale population may take a more direct route between Washington and the central coast of Vancouver, rather than following the longer coastal route past Cape Flattery.  Draft EIS at 3-68.  Indeed, according to Green et al. (1995) northbound gray whales off the coast of Washington averaged 11.8 km from shore or approximately 4 kilometers farther offshore than sightings of northbound gray whales in Oregon. Without evidence that the migratory and resident whales actually do mix randomly along the northwest Washington coast, NMFS should delete this claim from its analysis.


NMFS claims that there is no evidence of any genetic difference between resident and migratory whales.  Draft EIS at 3-91 and 3-92.  This is based on research by Ramakrishnan et al. (2001).  A review of this study and its methodologies raise questions as to whether this since study is sufficient evidence to discount a potential genetic distinction between the resident whales and the migratory component of the broader population.   


Even if there is, in fact, no genetic difference there likely could be a behavioral difference between resident and migratory gray whales.  The origins of such a behavioral difference may relate to the physical condition of individual animals (with stronger, healthier animals completing the full migration), a learned preference for only completing a portion of the migration (perhaps associated with the ability to find and exploit acceptable quantities and qualities of prey), or may be based on relationships between individual resident whales.  The fact that such a large percentage of whales are documented as returning to the PCFA or smaller survey areas annually or nearly every year could demonstrate some type of relationship, even if not familial, that dictates which whales are likely to not complete the full migration.  It must be emphasized, that just because a resident whale is not seen in a particular year does not mean that he/she is not present within any of the survey areas.  


In summary, shockingly NMFS has failed to heed the advice of the court in Anderson v. Evans by not focusing its analysis on the resident whales contained within the Makah U&A.  Instead, NMFS has elected to base its decision and analysis on the resident whales occupying the ORSVI.  Thus, instead of basing a resident whale subquota associated with any whaling activity (if approved) on the number of resident whales documented in the Makah U&A, the subquota would be based on the number of resident whales in the ORSVI.  Admittedly, there is overlap among the resident whales occupying the ORSVI and Makah U&A though even NMFS concedes that said overlap is only slightly more than 50 percent.  


In addition, NMFS has downplayed the significance of resident whale site fidelity by claiming that resident whales engage in “large-scale” movements among different resident whale survey areas.  This is far from surprising given the whales’ need to find available prey but it most certainly does not suggest a lack of fidelity to certain key areas.  Indeed, NMFS even admits that resident whales do exhibit a pattern of returning to the same core areas annually with limited movements to other areas further to the north or the south.  Ultimately, NMFS must return to the drawing in its analysis of resident whales in a supplemental EIS.  It must provide a more comprehensive examination of all of the relevant resident whale data from all of the scientists who have participated in such research.  It also must critically evaluate the methodologies used by Ramkrishnan et al. (2001) to determine if this study, by itself, is sufficient to claim that there are no genetic differences between resident whales and migratory whales.  Furthermore, it must consider the possibility that behavioral factors (i.e., physical or social) may influence what whales are documented as resident whales within the PCFA, ORSVI, and Makah U&A.


Finally, NMFS has failed to consider the long-term significance of the resident whale population in light of the significant changes to the ecology of the summer feeding areas as a result of climate change.  In the summer feeding areas, gray whale range is expanding as the animals seek out alternative prey patches as prey density and composition in their primary feeding areas has declined or changes as a result of the warming oceans.  Consequently, depending on the duration and severity of such changes in the arctic (which are ongoing), the importance of a second population of whales – resident whales – to the overall survival of the species is likely to increase.  When it is considered that there was no reduction in the abundance of resident whales during the severe die-off of gray whales during 1999-2000, this would suggest that resident whales represent a type of potential buffer against the impacts of climate change to the larger migratory population.  While the northwest Washington coast would not be capable of supporting the number of gray whales supported in the arctic in the past and though Washington’s coast is also experiencing change as a result of climate change, it does represent habitat for a second group of gray whales of important value to the larger population.


8.  
NMFS analysis of the environmental impacts of each alternative is confusing, contradictory, and contains a number of errors:



Chapter 4 of the Draft EIS ostensibly evaluates the environmental impacts of the proposed action and its alternatives on gray whales, other wildlife, tourism, economics, social issues, and other concerns.  The following discussion identifies deficiencies in this analysis, seeks clarification of certain claims or arguments, or questions certain conclusions.  


In the introductory  section of Chapter 4 under Alternative 2, NMFS states that any struck and lost whales will be assumed to be killed.  Draft EIS at 4-4.  For the purpose of evaluating the impacts of each alternative, it is imperative that any whale that is struck with a harpoon or shot with a bullet/grenade is assumed to be killed no matter whether the harpoon/bullet/grenade struck the whale and/or the severity of the strike.  



In regard to the potential slaughter of resident whales under Alternative 2, NMFS reports on page 4-6 of the Draft EIS that the “Tribe’s proposed method would result in an allowable bycatch level of 2.35 percent of the minimum estimated abundance of whales in the ORSVI survey area.”  Id. Considering that the tribe’s proposal, as articulated previously in the Draft EIS, was to calculate an ABL based on the PBR for the number of whales estimated to be in the ORSVI, presumably the 2.35 percent figure is one-half the 4.7 percent rate of increase that NMFS has used in its PBR calculation.    



Using that figure and a minimum estimate of 102 whales (which is presumably the minimum number of whales estimated to occupy the ORSVI in 2005),
 NMFS calculates an ABL for resident whales of 2.4 which it then rounded down to two.  However, if the 78 (the corrected minimum number of previously seen gray whales in the ORSVI in 2005) is used in the PBR formula with a one-half the rate of productivity set at .795 percent (one-half of the 1.59 percent rate of increase estimated for gray whales using data collected from 1967/68 to 2006/07
 (Draft EIS at 3-72)) and a recovery factor of 0.5 (a conservative estimate given the lack of documented recovery in the overall gray whale population as well as no evidence that the ORSVI whales are “recovered” based on carrying capacity), the ABL based on this method is 0.3.  Even if a recovery factor of 1.0 is used the corresponding PBR is 0.6, far lower than the 2.4 whales calculated using the 2.35 percent figure.   Alternatively, if the most recent rates of increase provided by Rugh et al. (2008) are used (1.6 percent unweighted rate of increase; 1.9 percent weighted rate of increase) is used along with a recovery factor of 0.5, the resulting ABL would range from .31 to .375.
  Even if a recovery factor of 1.0 is used the corresponding PBR (using the 1.9 percent rate of increase) is .74, far lower than the 2.4 whales calculated using the 2.35 percent figure.  NMFS must explain the scientific basis for its use of 4.7 as the rate of increase for gray whales and why a smaller percentage (such as the current estimated rate of increase or the long-term rate of increase over the past forty years) should not be used given a declining rate of increase in the gray whales over the past decade.  



Furthermore, whether the ABL for resident whales is set at 2 or lower (depending on the formula used and the estimated population of gray whales within the ORSVI), NMFS concedes that up to 4 resident whales could be killed under the proposed alternative since the tribe requests that the ABL only be applied to whales who are successfully landed and not whales who are struck and lost.  Draft EIS at 4-7.  If NMFS agrees with and allows the number of resident whales killed annually to potentially be far in excess of the limits proposed by the Makah, it must provide a rational explanation as to why it would allow such a level of mortality that even it concedes would result in adverse impacts to the resident whale population since that number of killed resident whales would not be replaced annually.  


The Makah are, in a sense, attempting to circumvent their own proposal by offering, on the one hand, to agree to a subquota of resident whales to reduce any potential impact to this unique group of whales but then undermining its own proposal by claiming that the ABL should apply to landed whales only.  This is consistent with the proposal to use photographic evidence to determine if any killed whales are resident whales since said photographs would only be taken if the whale was landed.


NMFS and the Makah also underestimate the impact of any hunt on gray whales both numerically and behaviorally.  The Makah claim, for example, that for every whale struck, four whales would be subject to unsuccessful harpoon attempts and ten whales would be approached.  Draft EIS at 4-8.  Using an estimated pod size of two, NMFS and the Makah claim that this corresponds to no more than 28 gray whales subject to unsuccessful harpoon attempts (i.e., 1 in 4 whales will be struck successfully with a harpoon and no more than seven strikes per year) in any year and 140 subject to approaches with no harpoon attempt (i.e., for every ten whales approached a harpoon attempt would be made on only one animal).  Id.  


Clearly, NMFS failed to even consider the accuracy of these numbers before publishing the Draft EIS.  Assuming each whale is in a pod containing two whales then for each whale struck up to eight whales would be harassed during unsuccessful harpoon attempts and up to twenty whales would be subject to approaches without any harpoon attempt.  When the number of permissible strikes is included (up to seven), the total number of whales potentially harassed for each whale struck would be 56 (eight times seven) while the number of whales harassed as a result of approaches would be 140 (twenty times seven).  In reporting on the harassment associated with whales that are subject to unsuccessful harpoon attempts, NMFS failed to multiply the result by two (the average pod size) though it did include this factor when calculating the number of whales approached.


In reality, the number of whales subject to harassment as a result of Makah whaling, if permitted, would be far greater both because of an underestimate in the pod size used by the Makah and a failure to consider the potential harassment impacts to other gray whales in the vicinity of the hunt caused by other vessels involved in the hunt (i.e., Coast Guard, state police, NMFS, media, protest) and how a struck, wounded, and suffering whale impact whales in his/her vicinity.  



At a minimum, considering that more recent reported an average pod size of 2.79 (Rugh et al. 2008), assuming there were no whales indirectly harassed as a result of the hunt, the number of whales harassed for every whale struck would be approximately 78 (2.79 x 4 x 7) while the number harassed as a result of approaches only would be approximately 195 (2.79 x 10 x 7).  


The actual number of whales potentially harassed as a result of a Makah hunt would likely be much higher because of the number of boats potentially involved in a hunt, their distribution across the hunt area, and due to the likely, but unquantifiable, harassment impact on whales in the vicinity of a wounded and suffering whale targeted during the hunt.  This number of harassed whales could be estimated if NMFS had and/or disclosed any information about the average distance between gray whale pods during migration or, for resident whales, as they feed, rest, interact, or otherwise use their summer range off the coast of northwest Washington.  


Similar deficiencies exist in the analysis of the potential for gray whale harassment under the other alternatives both due to the use of a pod size of two, mathematical mistakes, and a failure to account for indirect harassment.  To correct such errors, NMFS must recalculate the likely impact of a Makah whale hunt on the number of whales subject to direct and indirect harassment under each of the alternatives, disclose all new calculations, and reevaluate the overall impacts of the alternatives in a new analysis.   



Of particular importance is the need to determine how or if such a level of harassment may alter the behavior of resident or migratory whales by forcing them further offshore (less accessible to the Makah and to coastal whalewatching operations), making them more likely to flee from an approaching vessel (whether a whaling canoe/boat or not) thereby disrupting their feeding or other behaviors with potential energetic consequences, or potentially making them more aggressive around boats of any kind if they perceive a threat.  This must include an assessment of the impact of repeated approaches on the same whale since the difference of behavioral impacts caused by a single approach versus potentially multiple approaches over the whaling period (if whaling were permitted) could be significant.  


NMFS has failed to consider the impact of multiple approaches on a single whale and, for that matter, its analysis of the impact of any hunt on gray whale behavior is weak.  NMFS basically claims that it doesn’t expect any behavior impact because of the relatively short duration of any potential Makah hunt (if a hunt is allowed and depending on the structure of the hunt), because no long-term behavioral impacts have been documented as a result of whale-watching operations, and because the Chukotkan natives who kill dozens of gray whales each year have not documented any behavioral response.  Comparing the impact of whale-watching operations to a Makah whale hunt is like comparing apples to oranges.  In the former instances vessels are legally required to remain at a distance from the whale for fear of violating the MMPA.  Conversely, a Makah whale hunt (if permitted) would include the direct and purposeful approaches by a canoe full of whalers (following by an armada of other vessels) to point blank range so that a harpoon and bullets can be used to kill the animal.  There is no comparison between these two scenarios.   



Similarly, without comparing the behavior of whales pursued during the Chukotkan hunt with the reactions of whales potentially pursued by the Makah is also difficult since the whales in the two areas may be subject to entirely different levels of harassment.  Off the coast of Washington, whales may exhibit more adverse reactions to such a hunt because of different characteristics that influence the whales compared to whales within the Chukotkan hunting areas.  Whales along the Washington coast have been protected from hunting for decades potentially making them more likely to alter their distribution and movement patterns if subjected to a hunt.   Whales on their summer feeding grounds pursued by Chukotkan natives are less likely to alter their distribution or movement patterns in response to hunting given their need to feed compared to migrating whales off the coast of Washington who could more easily alter their migratory routes in response to a hunt.  Similarly, though resident whales tend to use a core area, they may move to alternatives sites in response to whaling.  Given the different stressors on the whales using or inhabiting the Makah U&A and the Chukotkan hunting grounds suggesting that the behavior of the whales hunted by the Chukotkans will be the same as any whales potentially hunted by the Makah is sheer speculation.


Though much is made in the Draft EIS about the Makah’s alleged need for gray whale meat/blubber to improve their diet and health, NMFS concedes that there is insufficient information available about the health of the Makah people, the link between health and diet in the Makah people, and the current nutritional components of the Makah diet in order to draw any conclusions about this alleged need for edible gray whale products.  For example, NMFS includes the following statements in the Draft EIS:



“Whether consuming freshly harvest gray whale food products would affect the level of nutrition available to Makah tribal members would depend largely o the types and levels of nutrition present in an individual tribal member’s existing diet relative to several factors: (1) what part(s) of the whale and how much of each would be consumed, (2) what currently consumed food items (and associated nutritional levels) would be replaced by gray whale food products, and (3) how each food item would be collected, stored, and prepared for consumption.”  



“There are no data to compare the amount of contaminants currently being consumed by the Makah Tribe from its normal food sources with the amount of contaminants found in fresh whale products, making it difficult to determine the net change in contaminants to which tribal members would be exposed.”



“… data do not exist to indicate the amount of fresh whale food product an individual Makah member may consume in lieu of other food sources normally consumed by the same individuals.”



“As a result of this lack of data, it is not possible to discern risk levels based upon the existing best available information addressing the rate of consumption and method of cooking fresh whale tissues by Makah tribal members.”



“Whether consuming freshly harvested gray whale food products would affect contaminant exposure in Makah tribal members would depend largely on the types and levels of contaminant present in an individual tribal member’s existing diet relative to several factors: (1) what part(s) of the whale and how much of each would be consumed, (2) what currently consumed food items (and associated contaminants) would be replaced by gray whale food products, (3) the age and sex of the whale, (4) possibly the time of year and body condition of the whale, and (5) how each food item would be collected, stored, and prepared for consumption.”



“The continued absence of freshly harvested gray whale food products in the diet of the Makah (if Alternative 1 were selected) would continue to preclude them from realizing the added nutritional benefits (e.g., minerals and omega-3 fatty acids) associated with consuming them, but there are not data to suggest that current diets of individual Makah members sufficiently lack these nutritional benefits.”



“… it is difficult to compare essential nutrients and minerals of whale products directly to other protein sources because the former have not been studied extensively.”  



Consequently, NMFS concludes that “there are too many uncertainties, however, to quantify either type of effect or to predict whether any of the alternatives would result in a net positive or negative effect on human health.”  Draft EIS at 4-193.  As a consequence of this uncertainty, NMFS must not base its final decision on any consideration of any perceived or alleged dietary benefits associated with the consumption of whale products since, as NMFS concedes, there is no evidence to prove such a benefit given the lack of baseline data on the diet and nutritional status of the Makah people.


Specific Comments:



1.
Deficiencies in the use of the Potential Biological Removal (PBR) formula to determine the “sustainable” level of killing of gray whales:



The Makah and NMFS propose to use the PBR to calculate the number of gray whales that can allegedly be removed from the population each year without jeopardizing the stock’s ability “to reach or maintain its optimum sustainable population level.”  Draft EIS at 11.  NMFS has historically used the PBR for gray whales to demonstrate that the current level of killing (not including natural mortalities) is well below the number of whales who could be removed without affecting the stock’s optimum sustainable population.   Indeed, based on NMFS’ estimated gray whale population size and using the standard PBR formula, there appears to be a significant cushion between the number of whales killed (not including natural mortalities) and the PBR.  As a consequence, most observers would dismiss the possibility that the actual level of killing is in excess of what is “sustainable” despite the multitude of threats to the species and the fact that such threats are increasing, not decreasing, in severity.  



As defined in the Draft EIS, the PBR is calculated by taking the minimum population estimate of the stock, multiplying that by one-half the maximum theoretical or estimated net productivity rate of the stock, and then multiplying the result by a recovery factor between 0.1 and 1.0.  Draft EIS at 11.  A second PBR is calculated based on the number of previously seen resident whales in the ORSVI to create what amounts to a resident whale subquota under the proposed action (Alternative 2).  Based on the 2005 resident gray whale data, NMFS claims that the PBR for the ORSVI was 2.49 which, as demonstrated above, is far higher than what the PBR would be if the correct statistics were used when making the calculation.  


There are a number of problems with the use of the PBR formula for gray whales and for its use when attempting to define a subquota of resident whales.  The PBR is defined as the “maximum number of animals, not including natural mortalities, that may be removed from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population.”  Draft EIS at 3-54.  


As an initial matter, the concept of a PBR was originally developed as a fisheries management tool and then altered to be applied to marine mammals.  The fact that the PBR does not include any adjustment to take into consideration natural mortalities is a significant deficiency in the value of this tool.  If the purpose of calculating PBR is to ensure that no stock cannot reach or maintain its optimum sustainable population, the impact of natural mortalities on the population must be considered when calculating the PBR.  If not then limiting slaughter to a level below the PBR is no guarantee that the target population can reach or maintain its OSP since the proportion of the population succumbing annually due to natural mortality events could reduce the population below OSP.  NMFS fails to explain how or if natural mortalities are considered in conjunction with or separately from the PBR to ensure that a species can reach or maintain its OSP.  



For gray whales, NMFS has not included in the Draft EIS any data on age or sex-specific natural mortality rates.  Such mortalities could be due to old age, disease, starvation (though climate change induced impacts to the gray whales primary prey species likely results in mortality that is entirely caused by anthropogenic impacts), and predation.  



It has been documented that killer whales or orcas do predate gray whales, particularly calves, and the impact of such predation can be significant.  There are some estimates that upwards of 30 percent of calves may be killed by orcas (Mizroch and Rice 2006 citing Black 2001, Black 2003, Ternullo & Black 2002)   It has also become evident that, due to ecosystem regime shift in the Arctic and its impact on gray whale ecology, a larger proportion of gray whale births are occurring in the open ocean as far north as the Carmel/Monterey, CA area.  Draft EIS at 3-65.  As a consequence, the protections afforded gray whales calves born in or near the birthing lagoons in Mexico are not present in the open ocean.  Calves, therefore, are likely more susceptible to mortality due to thermal stress (a product of the colder water in northern California compared to Mexico) and killer whale predation.  


While we may not have a solid understanding of age and sex specific mortality rates for gray whales, no one can dispute that natural mortality does occur, that it can be significant particularly among gray whale calves, and that adult gray whale mortality rates may be increasing due to ecosystem regime shifts attributable to a warming climate/ocean.  This latter category of mortality, though originally caused by anthropogenic factors, would be considered, under the PBR calculation, a natural form of mortality.  As even NMFS concedes in the Draft EIS, the significant number of mortalities recorded in 1999 and 2000 “did not exceed expected levels of natural mortality.”  Draft EIS at 3-108 citing Moore et al. 2000).  The only mortality events that would be applicable to any PBR events would be those with a known direct human nexus such as the killing of gray whales by aboriginal groups, ship strikes, or net entanglements.  


A PBR is a product of three factors multiplied together (i.e., minimum population estimate, one-half the maximum theoretical or estimated net productivity rate of the stock at a small population size, and a recovery factor between 0.1 and 1.0).  Draft EIS at 3-54.  Each of these components of a PBR calculation requires additional discussion and analysis.  


First, while the use of a minimum population estimate would appear to be conservative, it depends on the validity and accuracy of the population estimate.  If a population estimate is an overestimate (as is likely the case with gray whales) then the minimum population estimate is also likely to be an overestimate resulting in a PBR that is higher than what is appropriate.  



Second, the maximum theoretical or estimated net productivity rate of a stock are different measures.  The difference between the maximum theoretical or estimated net productivity rate can be and likely is large since the first option refers to a rate of productivity that is theoretically the highest possible while the second option refers to a productivity rate that is likely lower and which presumably is based on empirical data.  Allowing either rate to be used, given the potential differences in such rates, could result in substantial differences in the PBR.  While the validity of either of these estimates is also of concern, providing the option of using one over the other without any explanation as to when the maximum theoretical productivity rate should be used instead of the estimated net productivity rate and vice versa introduces the potential for considerable statistical manipulation to achieve a PBR that may be larger than is appropriate.  


In addition, the requirement that the rate of productivity be based on said rates when the stock is at a small population size is also problematic and confusing.  How is “small population size” defined?  At certain sizes the productivity rates could be severely depressed due to difficulties in finding mates and/or a lack of breeding success or other factors that are keeping the population depressed.  At other so-called “small” sizes, productivity could be maximized if the species is in the process of recovering from a past decline in abundance and is experiencing high productivity as it attempt to fill all available niches within its habitat.  For the gray whale, does NMFS believe that the current population is “small” since it is smaller by some 9,000 whales compared to the estimated gray whale abundance in 1997/98 or because it is as much as six times lower than the pre-exploitation estimates calculated by Alter et al. (2007)?  Or does NMFS use a productivity rate estimated for gray whales when the population was smaller than its current size?  Since productivity rates can change dramatically depending on the population size and since such rates are crucial for the determination of PBR, a far more detailed explanation as to the origin, basis, and applicability of the PBR concept to whales and to gray whales in particular is needed in the Draft EIS.  


Finally, NMFS uses a recovery factor of 1.0 when calculating the PBR for the gray whale.  This is the highest recovery factor possible which signifies that the population is recovered.  Considering that Alter et al. (2007) recommended that the gray whale be designated as a depleted species under the MMPA since the current population is much smaller than its estimated pre-exploitation size, a recovery factor of 1.0 is too high and must be replaced with a recovery factor of 0.5 or lower to both be more accurate and to ensure that sufficient precaution is employed in calculating the gray whale’s PBR.  Moreover, if the PBR is used to determine the amount of human-caused mortality that a smaller subset of the gray whale population (i.e., the PCFA, ORSVI, or Makah U&A whales) can sustain, the use of a 1.0 recovery factor would also appear to be misplaced since we have no evidence that these smaller groups of whales are “recovered.”



Recognizing, based on existing data, that not all resident whales occupy the same summer habitat each year (i.e., some don’t show evidence of summer habitat site fidelity) and that the number of whales in these smaller groups may vary throughout a summer and interannually, the use of a recovery factor of 1.0 suggests that the whale groups are at carrying capacity for their occupied areas.  There is, however, absolutely no data or evidence to suggest that the whales are at carrying capacity within these smaller geographic areas (which are politically not biologically or ecologically defined).  Indeed, there is no evidence that the “carrying capacity” for gray whales within the PCFA, ORSVI, and/or the Makah U&A has been defined.  


For the entire ENP gray whale population, NMFS claims that the PBR is 417 whales.  Draft EIS at 3-109.  This was calculated using a minimum population size of 17,752 (derived from the mean of the 2000/01 and 2001/02 population estimates, a maximum theoretical or estimated net productivity rate of the stock at a small population size of 0.047 divided by 2 to obtain 0.0235, and a recovery factor of 1.0.  This calculation is wrong.  


First, the first statistic used in a PBR calculation is supposed to be a minimum population size.  Based on the data contained in Table 3-6 on page 3-98 of the Draft EIS, the minimum gray whale population estimates for 2000/01 and 2001/02 were 16,097 and 15,011, respectively.  Consequently, the mean of these minimum estimates is 15,554 not the 17,752 used by Angliss and Outlaw (2005) as reported in the Draft EIS (page 3-109).


Moreover, the minimum population estimate used in a PBR formula is traditionally calculated using the formula Nmin = N/exp(0.842x[ln(1 +[CV(N)]²)]½ .  See Draft 2008 gray whale stock assessment report.  There is no evidence that NMFS utilized this formula when estimating the population minimums used in any of the PBR calculations contained in the Draft EIS.  NMFS must either use that traditional formula (as it has in the past) or it must explain why the formula is not relevant in this case.  


Second, it is unclear where NMFS (citing Angliss and Outlaw 2005) gets the 0.047 maximum theoretical or estimated net productivity rate for gray whales.  As previously


explained, the maximum theoretical and the estimated net productivity rates are entirely different measures with the theoretical maximum rate of productivity higher than any net productivity rate.  NMFS fails to indicate whether the 0.047 rate is the former or the latter.  To be conservative, and considering the decline in the gray whale productivity rate over time (i.e., an average productivity rate of 2.52 from 1967/68 to 1995/96 compared to an average productivity rate of 1.59 from 1967/68 to 2006/07),
 the use of the lower rate to calculate the PBR would be more appropriate.  Alternatively, the most recent estimate of gray whale productivity of 1.6 or 1.9 percent unweighted and weighted, respectively (Rugh et al. 2008) should be used.    


Finally, as previously explained, it is difficult to justify the use of a recovery factor of 1.0 since there is compelling evidence, provided by Alter et al. (2007) that the gray whale population has not recovered to its pre-exploitation size and given their conclusion that 


the ENP gray whale should be designated as a depleted species under the MMPA.  Consequently, a more conservative recovery factor would be at least 0.5.



If some of these corrected or more accurate statistics are plugged into the PBR formula several of the resulting PBR values for the entire ENP gray whale population would be far lower than the current level of 417 and would also be lower than the known current human caused mortality level of an estimated 141 whales per year  (Draft EIS at 5-4).  For example, using some of the various statistics identified above several potential PBR values could be calculated.



1)
15,554 x 0.0235 x 1 = 366


2)
15,554 x 0.0235 x .5 = 183


3)
15,554 x 0.0126 x 1 = 196


4)
15,554 x 0.0126 x .5 = 98


5)
15,554 x 0.00795 x 1 = 124


6)
15,554 x 0.00795 x .5 = 62


7)
15,554 x 0.0095 x 1 = 148


8)
15,554 x 0.0095 x .5 = 74


9)
15,554 x 0.008 x 1 = 124


10)
15,554 x 0.008 x .5 = 62


The use of an accurate minimum population estimate, a lower productivity rate consistent with recent productivity estimates, and a recover factor of .5 would reflect a more conservative management strategy that would theoretically lessen the impact of a potential human-caused decline in gray whales.  However, considering the significant problems with the entire PBR concept, namely its failure to incorporate natural mortalities into its formula, a more conservative PBR which includes potential losses due to natural mortalities, must be set considerably lower in order to protect the health and viability of the population.  Precisely how low such a PBR would have to be set is unknown since data on gray whale natural mortality is not disclosed in the Draft EIS or is unknown.  


2.
Use of Allowable Bycatch Level calculation to determine subquota of resident whales that can be killed by the Makah Tribe:



Pursuant to its MMPA waiver application, the Makah propose to set an allowable bycatch level (ABL) based on the calculation of the PBR level using the “number of previously seen whales in the Oregon-Southern Vancouver Island survey area” as the minimum population estimate for use in the PBR equation.  Draft EIS at 1.  In effect, the Makah and subsequently NMFS have proposed establishing a subquota of resident whales which, if met, would terminate the hunt for the remainder of the year.  The logistics of establishing this subquota, however, will not work and will lead to the potential slaughter of up to four resident gray whales
 per year far in excess of the PBR calculated for resident whales in the ORSVI for 2005 as delineated in the Draft EIS.  The logistical and mechanistic problems with the establishment of a resident whale subquota as described in the Draft EIS are in addition to the deficiencies with the PBR process discussed previously.  



First, unless a new research methodology is established to identify and monitor resident whales within the PCFA, ORSVI, and the Makah U&A to provide regular, instantaneous data on the number of resident whales within the ORSVI, the resident whale subquota calculated for a particular year may allow for more resident whales to be killed than is biologically appropriate.  This is a product of the inevitable delay in surveying the ORSVI, locating and photographically identifying returning or new resident whales, and then determining how many previously seen resident whales are present within the ORSVI at any one time.  Such data collection and calculations are not done overnight.  Indeed, as evidenced by the data included in the Draft EIS, the most recent resident whale data for the ORSVI is from 2005 suggesting that there is a delay of a couple of years in assessing and publishing resident whale data.    



While returning resident gray whales tend to utilize the same core areas each year, they are not always founds in the specific sites where they had been documented previously.  Considering their need to find prey resources, not surprisingly resident whales demonstrate movements within their range though as you move further northward or southward from the core area the movements become more limited.  As a consequence there is some, but not sizeable, variability in the number of whales seen in the PCFA, ORSVI, and Makah U&A each year.  Moreover, considering the inevitable delay in determining and publishing the estimated number of resident whales within the ORSVI, the calculation of a subquota of resident whales that can be killed by the Makah may be based on a number of whales that is well over or under the actual number of resident whales within the ORSVI in the particular year of the hunt.


NMFS fails to address this deficiency in the logistics of calculating a subquota of resident whales that the Makah could be permitted to kill.  Specifically, what is the delay (in years) in reporting the number of resident gray whales estimated to be within the ORSVI?  Will NMFS devise a new research methodology in conjunction with its research partners (e.g., Cascadia Research) to more rapidly collect, analyze and report on resident whale data obtained within the ORSVI?  Will the number of previously seen resident whales within the ORSVI be based on an annual average, a running average over the course of two or more years, or on the previous year’s data?
  If NMFS uses resident whale data collecting during the year prior to the hunt, will the “minimum population estimate” used in the PBR equation be the sum total of the maximum number of previously seen resident whales estimated to inhabit the ORSVI at any particular time during the previous year? Or, will it, recognizing that resident whales may move in and out of the ORSVI, be based on a minimum or average estimate of previously seen resident whales within the ORSVI?  


Second, though NMFS claims that it intends to utilize the “National Marine Mammal Laboratory’s photographic identification catalog,” DEIS at 6, as its reference for identifying potential resident whales, there is no evidence that such a catalog actually exists at NMML.   Indeed, there have been reports that NMML does not even possess the resident gray whale photographic catalog.  This raises a number of questions which NMFS must answer.  Does the NMML possess a resident gray whale photographic identification catalog?  If so, does it contain a photograph of all resident gray whales documented since research on this unique group of whales was initiated?  If NMML does not possess such a catalog, who does possess and maintain said catalog?  Has NMFS negotiated a contract with that person/organization to ensure that he/she or it will provide the required analytical services to compare pictures of gray whales killed by the Makah with resident gray whale photographs contained in the catalog or to permit a NMFS official to engage in such an analysis?  What mechanism is in place to ensure that all gray whale scientists who study and photograph resident whale share their photographs with a person or organization to ensure their insertion into the resident gray whale catalog?  These questions must be answered by NMFS before any further action is taken on the Draft EIS.  NMFS cannot assert that NMML has a resident gray whale photographic catalog as a tool to use in determining if the Makah have exceeded the proposed resident gray whale subquota if such a catalog does not, in fact, exist at NMML and/or if NMML has no access to said catalog or if said catalog is incomplete.


Third, the proposed action (Alternative 2), if implemented, would limit the Makah to seven struck whales per year, three struck and lost whales, and the killing of an average of four whales per year (with a maximum of five in any one year).  Draft EIS at ES-1 and ES-2.  In order to determine if any of the whales killed were resident whales each whale would be photographed with the photograph being sent to NMFS and/or other specialists for comparison with a catalog of existing resident whale photographs.
  This process is replete with problems.  



For example, according to the information presented in the Draft EIS, a minimum to moderate percentage of resident whales identified in any one year have not been identified or photographed previously.  Thus, even if a whale killed and photographed cannot be matched to any resident whale photograph in the resident whale catalog, the whale may still be a resident whale.  


Of equal or greater concern is the fact that, as specified in the Draft EIS, the killed whales will only be photographed when landed.  At that time, even if the killed whale is determined to be a resident whale, the whale is already dead.  More importantly, since whales that are struck and lost (up to three per year under the proposed action) will never be photographed it will never be known if they were or were not resident whales.  As a consequence, even if a resident whale subquota was set at, for example, two, up to four resident whales could potentially be killed before the subquota is met and the hunt is terminated if the first two whales struck are lost and if both were resident whales.  Remarkably, though NMFS concedes that this is a possibility and that such a high rate of slaughter of resident whales would be in excess of any annual ABL for resident whales calculated using the PBR formula, it continues to endorse this proposal.  Considering the Makah’s likely predilection for pursuing those whales closest to shore to reduce the amount of time and effort required to kill a whale and tow its carcass to shore, there is a high likelihood that, if permitted to engage in whaling as described in Alternative 2, the Makah will pursue resident whales.  


Even if NMFS altered its proposal to require that photographs be taken of each pursued whale, a Makah participating in the hunt would have to be trained to take the required pictures or a person already trained in obtaining such photographs (i.e., ensuring that the whale is photographed from the correct angle, that the most identifiable part of the whale is photographed) would have to accompany each Makah hunting party.  Even if this were possible, there is no instantaneous way to determine if the pursued whale is or is not a resident whale.  Even if the photographs could be transmitted from the canoe to a person with access to a resident whale catalog it would still take potentially hours to determine if the photographed whale was a resident whale.  Requiring appropriate photographs be taken by a qualified/trained technician prior to any attempt to strike and kill the whale would, however, reduce the possibility of up to four resident whales being killed in any one year.


Finally, NMFS provides no explanation as to why the resident whale subquota would be calculated based on the estimated number of previously seen resident whales within the ORSVI versus using the Makah U&A as the geographic area for analysis.  Since the Makah can only whale, if permitted, within their U&A, the only whales who could be potentially killed would be migratory or resident whales within the U&A.  While there would always be some movement of whales both into and out of the Makah U&A, if the ABL were calculated using the PBR formula based on the estimated number of resident whales within the U&A, the resident whale subquota would be smaller and, thus, more precautionary reducing the likelihood of any short or long-term adverse impact on resident whales.  For example if the number of previously seen whales in the Makah U&A in 2004
 (Draft EIS at 3-90) is used (7) along with a one-half the net productivity rate of 1.9 (weighted rate of increase as reported by Rugh et al. 2008 based on 2006/07 gray whale census data), and a recovery factor of 0.5 the PBR value for whales within the Makah U&A would be .03 gray whales.   Even if the 0.0235 factor is used along with a recovery factor of 1 then the PBR would be .1645 gray whales far lower than the 2.4 resident whale subquota presented by NMFS.   



Conversely, basing the ABL on the estimated number of resident whales within the ORSVI, increases the resident whale subquota even though many of the resident whales within the ORSVI may never enter the Makah U&A.  Given all that remains unknown about the resident whales, AWI believes that NMFS should prohibit all whaling in order to ensure protection of all resident whales.  If NMFS elects to issue the waiver and allow the Makah to whale then, at a minimum, it must adopt precautionary measures to limit the subquota or resident whales killed by the Makah by basing that subquota on the estimated number of resident whales within the Makah U&A.



Even assuming that the ORSVI is the appropriate management unit, the ABL for resident whales within the Makah U&A calculated using the PBR formula is in error.  Draft EIS at 4-37.  


First, as the minimum abundance estimate for ORSVI whale, NMFS uses 106.  The origins of this number are unknown and no reference or citation is offered in the Draft EIS.  A review of Table 3-3, the total number of resident whale seen in the ORSVI is 101 not 106.  However, as explained in several places in the Draft EIS, the minimum number that is supposed to be used to calculate the ABL for the Makah U&A is the number of resident whales that have been seen in two or more years within the ORSVI.  So, again using the data from Table 3-3 for 2005, the total number of previously seen resident whales in the ORSVI is 78.  


Second, NMFS again uses 2.35 percent figure presumably as one-half the estimate net productivity rate.  This would correspond to a 4.7 percent actual rate of increase which is far higher than the average rate of increase documented using data from 1967/68 to 2006/07 (1.59 percent) or the rates of increase provided by Rugh et al. (2008) (1.6 or 1.9 percent).  NMFS fails to explain why it believes using the 4.7 percent rate is appropriate versus using the 1.59, 1.6, or 1.9 percentages or some alternative percentage between the 4.7 and 1.59 percent rates of increase.  Considering that the recent estimated rates of increasing are in decline, the 1.59, 1.6, or 1.9 percent rates of increase would seemingly be the more appropriate statistic to use in calculating the ABL for resident whales in the Makah U&A since the objective is to reduce or eliminate the killing of these unique animals.  



Third, and finally, NMFS continues to incorrectly use the 1.0 recovery factor when, since the current gray whale population size is no where near its pre-exploitation size and since Alter et al. (2007) recommended the species being designated as a depleted species, the recovery factor should be no more than 0.5.  


Using these corrected statistics, the new ABL for resident whales in the Makah U&A would be 0.3 – 0.37 per year, far lower than the 2.49 resident whales reported by NMFS.  Draft EIS at 4-37.   


3. 
Use of powered chase boats to tow struck and killed whales to shore:


A portion of Makah tribal membership have advocated a resumption of whaling to revitalize Makah culture.  They believe that a return to whaling will help restore the tribe’s cultural past, its language, its ceremonies, and will lead to a spiritual reawakening.  For individuals selected to be members of Makah whaling teams, rigorous training and spiritual preparations will be expected by them and their family members consistent with the reported traditions of their ancestors.  Despite these training standards and seemingly inconsistent with the methods employed by their ancestors when pursuing whales, the Makah have proposed to use motorized chase boats to, among other things, tow killed whales back to shore.  Draft EIS at 2.  


While AWI strongly opposes any whaling by the Makah, if whaling is permitted then both international and national treaties or laws require that it be done in the most humane manner possible to reduce the suffering of the struck whale.  To accomplish this, the use of a chase boat to ensure that a rifleman can fire one or more shots at a harpooned whale to (hopefully) end the whale’s suffering as rapidly as possible is entirely appropriate.  Using the chase boat to then tow the struck whale to shore would, however, be inconsistent with the traditional practices that the Makah are trying to recreate by whaling.  If the Makah historically relied on physical preparation and prowess in order to successfully kill and land a whale, modern day Makah whalers should, out of tradition, desire to emulate their ancestors.



The Draft EIS suggests that, historically, Makah whalers used to go far out to sea to hunt gray whales and used to tow dead whales behind their canoes back to their ancestral lands.  Sometimes it would take days for the Makah to tow the dead whale back to land.  Reportedly, when steam-powered ships became available, the Makah then relied on those ships to tow the whale carcasses to shore.  It is doubtful that the companies owning those ships or the individual ship captains agreed to tow the whale carcass to shore as a simple gesture of goodwill rather, it is likely that goods (i.e., whale oil, seal oil, skins/pelts, or other products) were exchanged as payment.  


NMFS claims that the use of a chase boat to tow the whale carcass back to shore is needed to prevent the spoilage of the carcass.  This excuse seems to conflict with reports that historically it could take the Makah whalers days to tow a whale back to land when using their traditional canoes and their own strength.  Either there was significant spoilage of the whale historically (which calls into question the distance the Makah would travel out to sea to pursue whales and/or indicates that whale oil and not meat/blubber was the principal tradable resource obtained from whales historically), the Makah were far more proficient paddlers than they are today, or the Makah historically either utilized all whale products (spoiled or not) or there was significant wastage of a whale once landed.  


AWI is not advocating for a complete return to all traditional tactics to kill whales.  Indeed, it would be in violation of international standards and domestic laws for the Makah to employ only traditional harpoons to kill gray whales given the inefficiency of such killing methods and the immense suffering that would result.   Requiring the Makah to rely on traditional methods to tow a whale carcass to land, however, would be consistent with the tribe’s desire to revitalize its cultural, spiritual, and physical relationship to whaling.  



4.  
NMFS has not provided a legal description of the Makah’s usual and accustomed grounds and stations:



An examination of the Treaty of Neah Bay reveals that the treaty itself does not set aside any ocean areas as part of the Makah’s usual and accustomed grounds and stations.  The description of the lands set aside in Article 2 to represent the Makah reservation does not extend into the ocean.  In addition, as indicated above and in Article 4, the Makah’s right of taking fish and of whaling or sealing is for its usual and accustomed “grounds and stations.”  While it is unclear what is meant by stations, the term grounds may not imply any area of the ocean.  Admittedly, it is impossible to harvest marine fish or whales anywhere but in the ocean though freshwater fish can be killed in streams, tributaries, and creeks within the Makah’s reservation.  


NMFS claims in the Draft EIS that the courts have defined the area of the ocean reserved for the Makah.  Due to the inadequacy of the comment period on this Draft EIS, this claim could not be confirmed nor could any legal description of the boundaries of the Makah U&A, if articulated by the court, be mapped to determine the true extent of the U&A.  This criticism is not meant to suggest that the Makah’s U&A does not include areas of the ocean but it would be useful and informative if NMFS provided the legal description of the Makah U&A – at least the portion that includes the Pacific Ocean – so that interested stakeholders can better understand the boundaries of this area.


5. 
The Makah tribe has not demonstrated the ability to engage in whaling in a manner consistent with the WCA’s prohibition on waste:



The Draft EIS defines “wasteful manner” as “a method of whaling that is not likely to result in the landing of a struck whale or that does not include all reasonable efforts to retrieve the whale.”  Draft EIS at 14.  NMFS has interpreted this standard to apply both to the process of whaling and of butchering the whale.  Indeed, in its 1996 final rule amending the WCA, NMFS indicated that the waste provision in the WCA applies to the butchering process as well as to the killing and landing of the whale. Therefore, not only would a struck and lost whale constitute a violation of the “waste” standards in the WCA but so would the inefficient butchering of a landed whale resulting in the spoilage or waste of whale meat, blubber, or other whale products.



Though NMFS suggests that Makah tribal members “removed almost all edible portions of the meat and blubber from the whale (killed during the 1999 hunt) by midnight,”  Draft EIS at 1-38, videotape footage of the butchering of the whale demonstrates that the Makah had little idea how to butcher the whale and that, consequently, much of the whale was wasted.  This footage, appended to this comment letter and also available for viewing on the AWI website (http://www.awionline.org/oceans/whaling/makah_video.htm), was obtained by a eyewitness who was present at the beach where the 1999 whale was landed and who witnessed the butchering process.  Her written description of the butchering process that she captured on videotape provides compelling evidence of the incompetence of the Makah whalers in butchering the whale, their need for assistance from an Alaskan native and NMFS personnel to butcher the whale, and their decision to forego completing the butchering process to maximize the collection of all blubber and meat from the whale and to avoid wastage as is required by the WCA.  Specifically, she writes: 


This video footage shows an Alaskan Inuit (unnamed for his protection) who was brought in by the Makah whaling commission to show them how to cook whale. He's shown here with National Marine Fisheries Service (NMFS) Joe Scordino and his colleges after reporters and whalers have left the beach they are seen trying desperately to keep the whale from going out with the tide.



 



I showed up at the reservation shortly after the 10pm news had aired, something about that coverage made me uneasy so I grabbed a video camera and the only two people who would go with me (Andy and Jonathon) neither of whom had been involved in any of the protests, this would make it easier to slip onto the reservation unnoticed. Much went through my mind on that journey to Neah.... but mostly I wanted to see what would happen with the whale when the eyes of the world had left. As you will see the scene I embarked on was truly horrific... The tide was rushing in trying to reclaim the whale named Yabis.  Joe Scordino of NMFS and the Inuit man (teaching cook;) worked feverishly to lighten the whale which was only one third of the way butchered at this time. They removed as much blubber as possible, throwing it onto a sandy, dirty blue tarp after onlookers refused to take it. 



In this clip you will hear an annoying background noise which is the sound of the Army truck used to eventually pull Yabis up from the tide... this exercise took several hours in real time and has been edited down.  



The canoe and whale where almost taken by the sea several times and a clearly unhappy crew from National Marine Fisheries Service grumble that they should not have to be doing this. The Inuit man calls for The Makah and their captain. ( Wayne Johnson.)



A boy who was one of three children on the beach offered his assistance but the ordeal clearly makes him ill. He asks the Inuit man "do you have to do this often?" The man replies "yea but we cut up our own whales". 



 



If the Makah wanted this whale so badly.. why where they so obviously absent here? And why was this two year old whales life to be wasted, her flesh left to rot into the next afternoon.. baking in the morning sun under a blue plastic tarp on a beach in Neah Bay as later reported by Whaleman.  



_________________________



Indeed, according to NMFS, the gray whale killed in 1999 generated 2000-3000 pounds of meat and 4000-5000 pounds of blubber.  Draft EIS at 3-236, 4-145.  According to Yablokov, however, a 44 foot gray whale killed in the Bering Sea in 1936 produced 20,020 pounds of blubber and 14,804 pounds of meat.  This yield is far higher than that reported by the Makah though it is understood that the whale killed by the Makah may have been a juvenile.  Nevertheless, the fact that the Makah obtained 2000-3000 pounds of meat and 4000-5000 pounds of blubber from the whale killed in 1999 is meaningless in regard to determining waste without disclosure of, at least, the total weight of the whale.  Anecdotal reports, however, suggest that the Makah did waste a considerable amount of meat/blubber due to their inefficiency in butchering the whale killed in 1999 or because of their unwillingness to complete the butchering process in a timely manner.   In addition to the data provided by Yablokov, NMFS must disclose any additional data that document the yield estimates of meat/blubber from gray whales so that the efficiency of the Makah in butchering this whale can be compared against such data so that both NMFS and the public can assess whether the Makah violated the WCA by wasting whale product due to the inefficiency in the butchering process.   


In addition, reports obtained from members of the Makah tribe document that the dead whale carcass was hauled to the tribe’s landfill shortly after the kill with considerable meat and blubber remaining attached.  While it is likely that scavenging birds, dogs, and other animals may have benefited from this unexpected food source, it is indisputable that the Makah violated the prohibition against waste contained in the WCA by allowing so much of the potential whale product from the killed whale to be discarded at the tribe’s landfill.  


The inability of the Makah whaler’s to efficiently butcher the killed whale and subsequent waste of whale products provides additional evidence that the Makah can’t meet the standards for ASW under the IWC.  



6.
Makah whaling will violate the conservation purposes of the MMPA:


As explained in the Draft EIS, the court in Anderson v. Evans defined the conservation purpose of the MMPA as “to ensure that marine mammals continue to be significant functioning element[s] in the ecosystem” and not “diminish below their optimum sustainable population.”  DEIS at 1-18.  


NMFS fails to define, geographically or otherwise, the ecosystem of relevance in determining whether Makah whaling could or would violate the conservation standards within the MMPA.   NMFS reports that the Makah Tribe claims that NMFS cannot deny the tribe’s MMPA waiver application since tribal whaling “would not cause the ENP stock of gray whales to fall below its optimum sustainable population or to cease to be a significant functioning element of the marine ecosystem.”  DEIS at 1-19 citing Makah Tribe 2005a and Makah Tribe 2006a).   If, as the Makah have done, the ecosystem is defined as the entire “marine ecosystem” inhabited by the ENP stock of gray whales it is not surprising that the Makah would conclude that its whaling could not violate the MMPA conservation standard.   


Considering the significant and increasing anthropogenic threats to the gray whale, however, it is not guaranteed, even at this extraordinarily broad scale of the entire “marine ecosystem,” that Makah whaling may not adversely affect the gray whale over time.  If, however, the “ecosystem” is defined more specifically, there is no question that Makah whaling could violate the MMPA conservation standard. 


In the context of the species, the gray whale occupies or uses a substantial area of ocean ranging from portions of the Beaufort Sea in the north to the protected lagoons of Baja California along the Mexican coast.  This area does not constitute a single ecosystem but a series of ecosystem distinguished by physical, biological, oceanographic, and other characteristics.  The composition of the substrate, prey species and density, water temperature, water chemistry, and productivity of the feeding areas and migratory habitat used by gray whales is very different throughout the range of the species.  Simply put, the characteristics of the habitat occupied by resident whales off the northwest coast of Washington differs from that in the arctic and in Mexico.  



Though NMFS repeatedly references the MMPA conservation standard that marine mammals continue to be significant functioning elements in the ecosystem, it never defines the ecosystem in which this standard applies.  Considering that there are several different ecosystems occupied or used by gray whales, for the MMPA conservation standard to be meaningful NMFS must define the individual ecosystems and determine if the Makah were allowed to whale whether the impacts of said whaling would violate the conservation standard.  For example, in this case, is the MMPA conservation standard applicable to the area occupied by the entire group of whales that comprise the PCFA (i.e., is the area occupied by whales within the PCFA considered a single ecosystem)?  Alternatively, is the area defined as the ORSVI or the Makah U&A considered ecosystems in which the MMPA conservation standard would apply?


Beyond defining the “ecosystem” in question, NMFS must also determine if a Makah whale hunt would impair the ability of gray whales to be a significant functioning element within the ecosystem.  To make this determination, NMFS must understand the ecological and biological significance of gray whales within the ecosystem.  Though our knowledge of resident gray whale movements, distribution, habitat use patterns, and behavior has improved over the decades since resident whales were first subject to study, our knowledge of their biological and ecological significance within the occupied areas remains paltry.  If we don’t understand the basic function of resident gray whales within an occupied ecosystem (regardless of how that ecosystem is defined), it is impossible to determine if the removal of resident whales through whaling will affect the gray whales ability to be a significant functioning element within the ecosystem.  Thus, beyond simply identifying the ecosystem or ecosystems in question, NMFS must also both disclose the functional significance of resident whales within the ecosystem as well as assess the impact of Makah whaling on the gray whales’ role within the ecosystem.  


Considering the likelihood that the Makah, if permitted to whale as described in the proposed action, will slaughter resident whales and that up to four resident whales could potentially be killed in a single year, the potential impacts to the functioning of the resident whales within the ecosystem could be significant.  The fact that 77 percent of resident whales in the ORSVI in 2005 were documented in the area in previous years (i.e., indicative of some level of site fidelity) only increases the potential impacts associated with removing a proportionately large number of resident whales potentially far in excess of the calculated PBR.  


7. 
NMFS must clarify how and to whom the Makah, if permitted to whale, can share whale products:



The IWC defines “subsistence use” to include the “personal consumption of whale products for food, fuel, shelter, clothing, tools, or transportation by participants in the whale harvest,” “the barter, trade, or sharing of whale products in their harvested form with relatives of the participants in the harvest, with others in the local community or with persons in locations other than the local community with whom local residents share familial, social, cultural, or economic ties” though “the predominant portion of the products from each whale are ordinarily directly consumed or utilized in their harvested from within the local community,” and “the making and selling of handicraft articles from whale products… .” Draft EIS at 1-22.  Though this definition is not contained in the ICRW or in the Schedule it was reportedly agreed to by the contracting governments of the IWC in 2004.  Draft EIS at 1-22.  



NMFS interprets such language to mean that the Makah “could share whale products from any hunt within the borders of the United States with … relatives of participants in the harvest, others in the local community (both non-relatives and relatives), and persons in locations other than the local community with whom local residents share familial, social, cultural, or economic ties.”  Draft EIS at 1-23, 2-15, 4-100.  This interpretation is so broad that the Makah could literally share whale products with anyone living in the United States including in Alaska, Hawaii, and potentially the U.S. territories.  For example, “relatives of  participants in the harvest” could live anywhere in the U.S. and persons with whom a Makah tribal member may share social, cultural, or economic ties could include virtually anyone including a friend, acquaintance, colleague, or business associate.  



It is improbable that the IWC intended for whale products taken from whales slaughtered in aboriginal hunts to be broadly distributed to virtually anyone within the country that allows the aboriginal whaling.  Indeed, the IWC’s definition of “subsistence use” specifies that the “predominant portion of the products from each whale are ordinarily directly consumed or utilized in their harvested from within the local community.”  Draft EIS at 1-22.   


Other definitions provide additional evidence that the NMFS interpretation of how the Makah can use/share any potential products from a whale (if the tribe is allowed to whale) is far too liberal.  For example, the definition of “aboriginal subsistence whaling” adopted in 1981 by the Ad Hoc Technical Working Group on Development of Management Principles and Guidelines for Subsistence Catches of Whales by Indigenous [Aboriginal] Peoples, refers to whaling “for purposes of local aboriginal consumption” while the definition of “local aboriginal consumption” adopted by the same Ad Hoc group means the “traditional uses of whale products by local aboriginal, indigenous or native communities… .” Draft EIS at 1-30.  The gray whale catch limit language in the IWC Schedule also specifies that the “taking of gray whales from the Eastern stock in the North Pacific is permitted … only when the meat and products of such whales are to be used exclusively for local consumption by the aborigines.”  IWC Schedule, paragraph 13(b)(2) and Draft EIS at 1-35.  Finally, even the Makah, in its waiver application, make clear its intent to adopt tribal regulations that “will restrict the use of whale products to local consumption and ceremonial purposes..” which indicates that the Makah do not desire to have the ability to share whale products with anyone in the country with which they may have familial, social, cultural, or economic ties. 


Given these definitions and the Schedule language, the NMFS interpretation is far too broad and is destined, if the Makah were allowed to initiate whaling, to potentially lead to enforcement and other problems as whale meat could theoretically be shared with people living from Los Angeles to Miami and from New York City to Las Vegas.  Though there is no legal basis for NMFS to permit the Makah to whale, if it chooses to do so it must tighten up its interpretation of how and to whom whale products can be distributed and/or promulgate new regulations or standards to limit the distribution/use of said whale products to the Neah Bay reservation.  This would not prevent Makah or non-Makah who live off of the reservation from traveling to the reservation to partake in any potlatches but it would prohibit any whale meat or other whale products from being transported beyond the borders of the reservation.  If the Makah are genuinely only interested in whaling to ostensibly revive their traditional and cultural practices, it should have no objection to such restrictions.  


In addition to imposing restrictions on the distribution/sharing of whale products, NMFS should also explicitly prohibit the sale of any whale product by anyone who participates in a whaling event and/or anyone who may receive whale products as the result of such an event.  Though the Makah have agreed that any whaling would be non-commercial (i.e., no sale of whale products except for native handicrafts manufactured using parts/products from the whale), the Makah have consistently claimed a right to commercially profit from the sale of whale products as they did through trading of whale products historically.  See Draft EIS at 3-330 (“…their original 1995 formal request to resume hunting of ENP gray whales stated that the Makah were reserving what they consider their treaty-secured right to whale for commercial purposes”).  If NMFS, despite the evidence to the contrary, elects to issue an MMPA waiver to the Makah tribe, establish regulations to restrict any hunt, and to issue the required MMPA permits, it absolutely has and should use its authority to impose more stringent conditions on the Makah regardless of the opinions, arguments, or claims of the tribe.  


Finally, though NMFS has consistently held that native groups (Alaskans and the Makah) can create and sell native handicrafts from the inedible portions of slaughtered whales, it is unclear if this sale authority is legal.  NMFS cites to the regulations implementing the WCA as authority for such sales (50 CFR 230.4 (f)) yet there is no explicit authority in the WCA itself to allow such sales.  While the IWC has accepted one or more definitions relevant to aboriginal subsistence whaling that allows for the sale of such handicrafts, the WCA is the U.S. statute that implements the ICRW and, therefore, would presumably take precedence over the ICRW.  Moreover, the MMPA does not permit the sale of native handicrafts produced from the inedible portions of whales as the MMPA authority to sell native handicrafts is limited to handicrafts made from fur seals.  See 50 CFR 216.3.  This must explain why the Makah requested, in its waiver application, limited authority to sell such traditional handicrafts.  Therefore, if NMFS believes that the Makah have the legal right to sell native handicrafts manufactured from the inedible products of whales it must provide evidence that such authority exists in the law.  



8.
NMFS is obligated to comply with NEPA when attempting to obtain IWC acceptance of catch limits for aboriginal subsistence whaling:


NMFS claims that its positions on issues subject to debate within the IWC are not “final agency action” and, therefore, NEPA review is not required since such positions are subject to change during IWC negotiations making any review of the environmental impacts “speculative.”  Draft EIS at 1-24, 4-200.  In regard to positions taken or decisions made about aboriginal subsistence whaling by a U.S. indigenous group, NMFS’ interpretation of the applicability of NEPA is entirely inaccurate.  Prior to any IWC meeting where a U.S. aboriginal whaling catch limit is to be discussed, the U.S. makes a decision whether to seek such a catch limit and what number of whales it intends to request as part of the catch limit based on the alleged needs of the aboriginal group.  


This decision is not made on the fly nor is it formulated at the IWC meeting itself, rather there is a review and decision process undertaken well before the IWC meeting.  As a consequence, such a decision is a final agency action subject to NEPA review prior to an IWC meeting.  Such a review requires the U.S. to disclose the environmental impacts of its decision and, perhaps more importantly, provides the public with an opportunity to participate in the decision-making process and to possibly alter the decision to be made by NMFS either by convincing the agency to forego seeking a quota at all or to modify that quota (up or down) based on evidence presented regarding either the status of the stock in question or as to the alleged need of the aboriginal group.



In a June 2007 letter to NMFS, Friends of the Gray Whale and other groups criticized NMFS for failing to comply with NEPA prior to seeking a gray whale and bowhead whale quota for the Makah and Alaskan Inupiats, respectively, prior to IWC/59 in 2007.  That letter (which is included among the attached documents) provides a detailed analysis of the applicability of NEPA to such decisions and counters the ongoing claims by NMFS that such decisions are not final agency actions.  



9.
The stated purpose and need for the proposed action are not legitimate:


NMFS asserts that the purpose of its proposed action is “to respond to the Makah’s request to hunt ENP gray whales for ceremonial and subsistence purposes” and that the alleged need is “to address (its) federal trust responsibilities to the Makah.”  Draft EIS at 1-27.  Strangely, since NMFS is the federal agency responsible for NEPA compliance, it also discloses that the Makah’s purpose is “to resume its traditional hunting of gray whales under its treaty right” and its need is “to exercise its treaty whaling rights to provide a traditional subsistence resource to the community and to sustain and revitalize the ceremonial, cultural, and social aspects of its whaling traditions.”  Id.



Contrary to the claims contained in the alleged need for the action that it is, in part, to revitalize Makah whaling ceremonies and social aspects of its whaling traditions, the IWC does not permit aboriginal subsistence whaling for “ceremonial purposes” or to advance any “social aspects” of a whaling tradition.  Thus, such references must be deleted from the Draft EIS.  


Aboriginal whaling is only permitted when an aboriginal/indigenous group can demonstrate a “continuing traditional dependence on whaling and on the use of whales,” Draft EIS at 1-30 and when whale products are needed to meet an aboriginal group’s “nutritional, subsistence, and cultural requirements.”  Id.
  The use of the conjunctive “and” in that definition indicates that cultural needs alone are not a basis for qualifying for an aboriginal subsistence whaling quota as there must also be a nutritional and subsistence need.  Furthermore, in IWC Resolution 1994-4 which established three broad objectives for evaluating aboriginal whaling requests from contracting governments, any alleged cultural need is directly tied to “nutritional requirements.”  Draft EIS at 1-21.  Again, the use of the conjunctive “and” when referencing so-called “cultural and nutritional requirements” makes it clear that cultural needs alone are not a sufficient basis for either seeking or being granted an aboriginal subsistence whaling quota.  


Thus, the fact that some Makah have an interest in resuming whaling to enhance traditional ceremonies, to allegedly spur interest in their traditional language, to enhance traditional values, or to give more meaning to traditional whaling songs is irrelevant.



The “nutritional requirements” of the aboriginal group is the key factor in determining if the group qualifies for an aboriginal subsistence whaling quota.
  To be consistent with the concept of “subsistence use,” however, the alleged nutritional need for whale products must be based on a demonstrable need to include whale products in the diet for health reasons and/or to ensure the survival of the group.   Simply enjoying the taste of whale meat/blubber and/or a preference for whale meat/blubber over venison, domestic beef, chicken, or fish is not an appropriate justification for an aboriginal subsistence whaling quota.  



In this case, neither the Makah nor NMFS has provided any evidence that the Makah must have access to gray whale meat, blubber, or other products in order to subsist.  Indeed, over the past eighty years during which time the Makah have killed a single whale, there is no demonstrable evidence that the tribe’s lack of access to whale meat, blubber, or other products has adversely affected its ability to subsist.  If anything, evidence presented in the Draft EIS indicates that the Makah have no compelling need to access and consume whale meat/products to address any dietary deficiency.  


Similarly, the mere fact that the Makah claim to have a treaty “right” allowing it to whale has no bearing on whether the Makah have a legitimate subsistence need to whale.  As previously mentioned, the fact that Congress failed to provide an exemption for the Makah or other mainland Native American groups to permit their killing of marine mammals as it did for Alaskan Natives when promulgating the MMPA is evidence that the Makah’s treaty rights relevant to whaling and sealing have been abrogated.  If there is no treaty right than the Makah can’t rely on this claim in attempting to secure U.S. approval to whale and the U.S. has no federal trust responsibility to the Makah.  


Even if this treaty right remains intact, a treaty right is not one of the criteria used by the IWC to determine subsistence need.  While such a treaty right may be of relevance domestically, since U.S. law recognizes the IWC as the preeminent authority in the management of whales, a treaty right has no bearing on whether the IWC’s criteria for aboriginal subsistence whaling can or has been met.  If the IWC’s criteria has not been met then, under U.S. law, even if the IWC were to set a catch limit, NMFS cannot allocate the catch limit to the aboriginal group.   



Since neither NMFS nor the Makah have provided demonstrable evidence as to the tribe’s subsistence need for gray whale meat/products, since any alleged cultural need to whale is tied to “nutritional requirements,” since “ceremonial” or “social aspects” of aboriginal whaling are not relevant IWC criteria, and since any treaty right has no bearing on whether a group meets the aboriginal subsistence whaling standards imposed by the IWC, NMFS has failed to identify a legitimate purpose or need for the proposed action.   Furthermore, if the existing purpose and need statement is deemed to be acceptable by NMFS then each and every time the Makah decide to request a modification to any gray whale MMPA waiver it may receive, NMFS will be obligated to engage in a new NEPA and waiver process.  Such a waiver would also set a precedent for the Makah that may promote its submission of an application seeking an expansion of its whaling program to include the killing of other whale species, particularly humpback whales.  If NMFS does not deny the present application it will be hard pressed to reject a future application and again, will have created a precedent requiring it to engage in both the NEPA and waiver processes.  Considering the allegations that the Makah historically killed humpback whales with nearly the same frequency as gray whales and since the products of the humpback whale are believed to be of higher quality, it is likely that the Makah will seek an expansion of its whaling program in the future if it is given the permission to whale now.


If NMFS would set the bar higher and develop or force the Makah to meet a higher standard in regard to the alleged purpose and need for whaling – as is required by NEPA – it could avoid problems in the future with the Makah attempting to expand and escalate any whaling activities if NMFS errs by authorizing a gray whale hunt at this time.  Without a legitimate purpose and need, the Draft EIS is incomplete, illegal, and no further action should be undertaken pending, at a minimum, the development of a credible purpose and need statement.  



10.
NMFS has failed to adequately articulate the jurisdictional issue relevant to the proposed whaling and has not provided an adequate discussion of the agency-specific statutes and regulations and their relationship to any proposed whaling:



The jurisdictional issues off the northwest coast of Washington are complicated.  In addition to the Makah Reservation and its U&A, much of the marine zone is dominated by the Olympic Coast National Marine Sanctuary (OCNMS), the Washington Islands National Wildlife Refuges managed by the FWS, and the Olympic National Park under the management responsibility of the National Park Service.  To complicate matters further the U.S. Coast Guard has established a regulated navigation area surrounding the Makah reservation and extending south along the coast, see map in Draft EIS at 3-3, and the U.S. military uses much of the area for training and other activities given the presence of dozens of military bases in the Seattle/Puget Sound area.  



NMFS attempts to provide a summary of the statutory and regulatory authority of most of the agencies who manage or use land or marine areas in northwest Washington.  Its analysis, however, is woefully inadequate.  



As an initial matter, the map contained in the Draft EIS at 3-3 is likely inaccurate.  For example, it is unclear if the map is actually drawn to the correct scale.  If it is, the map suggests that the jurisdiction of the Washington Island National Wildlife Refuges extends out approximately 10 miles from shore.  Interestingly, the boundary of the Refuges delineated on the map in the Draft EIS is similar to the boundary as indicated on maps contained in the Washington Island National Wildlife Refuges Comprehensive Conservation Plan which, as discussed below, potentially raises a number of questions about the applicability of other FWS statutes and regulations to any proposed whaling.  



However, AWI understands that not only is this depiction of the external boundary of the refuge complex inaccurate but that the ten-mile wide strip of coastal waters delineated on the map as being part of the refuge complex does not correctly depict the FWS’s area of jurisdiction.  Indeed, the FWS only has jurisdiction on the coastal islands that are part of the refuge complex from the mean high tide line and up or toward the terrestrial habitat.  The NPS has jurisdiction along the portion of the coastal area occupied by Olympic National Park from the mean low tide mark and up or toward the terrestrial habitat.  The NPS also has jurisdiction from the mean low tide to the mean high tide lines around each of the islands within the Washington Island Refuges.  The actual marine or aquatic habitat is under the management jurisdiction of the OCNMS.  Assuming AWI’s understanding of these jurisdictional issues is accurate, NMFS must replace the map on 3-3 with a map that more accurately depicts that actual jurisdiction of the OCNMS, FWS, and NPS.


OCNMS was designated in 1994 pursuant to the National Marine Sanctuaries Act,  Draft EIS at 3-4, due to its “highly productive, nearly pristine ocean and coastal environment that is important to the continued survival of several ecologically and commercially important species of fish, seabirds, and marine mammals.”  Id.  According to NMFS, regulations governing the management of the OCNMS “prohibit taking any marine mammal … except as authorized by the Marine Mammal Protection Act, … or pursuant to any treaty with an Indian tribe to which the United States is a party.”  Draft EIS at 3-6.  If a tribal treaty is applicable then any “taking” of a marine mammal must be exercised in accordance with the MMPA and other relevant federal statutes.  Id. and Draft EIS at 2-23.  The Makah cannot satisfy this standard and, therefore, cannot be permitted to engage in whaling within the OCNMS.  


As previously explained, NMFS has failed to demonstrate that the conservation standard within the MMPA can be met if the Makah are allowed to whale since it has not defined the ecosystem in play. It also has not determined if the slaughter of whales within that ecosystem will significantly impair their function within that ecosystem.  Moreover, since the Makah’s treaty was effectively abrogated when Congress promulgated the MMPA and provided an exemption only for Alaskan natives, the treaty is no longer a relevant defense to allow the Makah to whale within the OCNMS.  Without a valid treaty right, the OCNMS has no obligation to allow whaling within its borders and it, or NMFS its parent agency, should refuse to allow this activity within boundaries of the sanctuary.


The Washington Island National Wildlife Refuges include the Quillayute Needles, Flattery Rocks, and Copalis refuges.  These refuges are comprised of more than 870 islands, rocks, and reefs extending for more than 100 miles along the coast of WA.  Draft EIS at 3-8.  If the map in the Draft EIS on page 3-3 accurately depicts the area of jurisdiction for the FWS as including all islands and water from the coast to approximately 10 miles (based on the scale provided on the map), other laws governing the management of wildlife within the National Wildlife Refuge system would be applicable.  For example, if whaling were to be permitted within this area, the FWS would have to, in addition to the completion of Comprehensive Conservation Plan, publish a compatibility determination for whaling, a whaling hunt plan, subject any whaling program within the refuge areas to NEPA compliance, and promulgate refuge specific regulations to authorize whaling.  Based on a review of the Final CCP for the refuge published in 2007, no such analyses or regulations have been conducted or promulgated.  


The Final CCP specifies that the FWS goals for the Washington Island refuges “are to minimize or eliminate disturbance to wildlife.”  Final CCP at 1-22.  To accomplish this the FWS has adopted as part of its proposed action evaluated during its CCP process the creation of a voluntary 200-yard boat-free zone around each of the refuge islands.  Final CCP at 2-4, 2-22.  In regard to tribal use of refuge islands, the FWS intends to develop agreements with each tribe which would be done separately from the CCP process. Final CCP at 2-2.  The status of these agreements is unknown.  


Despite the FWS decision to establish such a boat-free zone which had to be known to NMFS when it was preparing the Draft EIS, NMFS’ proposed action (Alternative 2) would allow the Makah to hunt and kill whales within this 200-yard boat-free zone.   NMFS, as a sister federal agency to the FWS, should not promote an alternative whaling plan that would directly violate a management decision made by the FWS in order to protect wildlife species that utilize refuge islands.  The fact that the boat-free zone is voluntary (since FWS does not have jurisdiction over the water surrounding its islands) is irrelevant given the FWS’ stated conservation need for establishing said zone.  Alternative 4 is largely mimetic of Alternative 2 except that it prohibits whaling within the 200-yard zone around each island consistent with the FWS management decision. 


Though the FWS claims that it will enter into agreements with the tribes, presumably including the Makah, to determine when and under what circumstances the tribes may have access to the islands, it is entirely unclear if the Makah can be legally permitted to land and butcher a whale on any of the refuge islands without the FWS having to engaged in additional analysis and/or publish additional regulations to permit such activities.  Moreover, considering that the refuge islands are designated as Wilderness Areas, Draft EIS at 3-260, additional restrictions on the use of such islands and on the operation of motorized vehicles or equipment on or potentially near such islands (depending on the established boundary of the Wilderness areas) would apply.  These same restrictions would also be relevant to other federal lands that are designated wilderness including within Olympic National Park. 


This is further complicated by the fact that the NPS manages a portion of the islands from the mean low-tide mark to the mean high-tide mark.  Within these areas, the NPS Organic Act would be applicable.  This statute and its implementing regulations provide some of the most protective standards for the management of any federal land areas.  Among other things, the NPS must determine if any activity constitutes an impairment of NPS resources including wildlife, air quality, water quality, the viewshed (or the scenic quality), and the natural quiet or the values of serenity/solitude found in national parks.  Beyond determining if an activity will cause an impairment, NPS Policies also require the agency to determine if the activity creates an “unacceptable impact.”  If an activity causes an impairment, the activity must be altered so as to mitigate its impact to avoid an impairment or it must be prohibited.  The determination of an “unacceptable impact” is, in effect, a buffer to prevent the NPS permitting any actions that are likely to cause an impairment by avoiding activities that cause unacceptable impacts.  


Moreover, in nearly all national parks, including Olympic National Park, the intentional killing or slaughter of any park wildlife is prohibited.  Thus, if the Makah were permitted to whale and NMFS did not prohibit such whaling within the 200-yard boat-free zone established by the FWS, the Makah could not legally pursue, kill, or finish off a wounded whale, or butcher a whale within the low-tide to high-tide zone around the refuge islands that is under the jurisdiction of the NPS.  These same restrictions would apply if the Makah attempted to pursue, kill, dispatch a wounded whale, or land and butcher a whale on any land/water areas under the jurisdiction of the NPS within that portion of the Olympic National Park which is located along the northwest Washington coast.


NMFS has entirely failed to disclose or discuss the jurisdictional issues raised above within the Draft EIS.  While some discussion of the responsibilities of the different agencies is provided, the analysis is weak at best and is often confusing and inaccurate.  The NMFS must not promote any alternative that would violate the FWS’s decision to establish a voluntary 200-yard boat-free zone to protect refuge wildlife.  Moreover, it has to disclose and discuss the relevant FWS and NPS laws that are applicable to the pursuing, slaughtering, killing a wounded whale, and/or butchering a whale on lands under the jurisdiction of the NPS or FWS.



11.  
NMFS’ claims that Alternative 1 would not result in any reduction in gray whale mortality is purposefully intended to dissuade the public from supporting this alternative and is in error:



Throughout the Draft EIS, particularly in Chapter 4, NMFS claims that if it “does not authorize a Makah gray whale hunt, or authorizes a hunt for fewer whales than provided in the bilateral agreement, the Russian Federation could authorize the Chukotka Natives to take any of the unused catch limit.”  Draft EIS at 4-4, 4-32, 4-44, 4-46.  In other words, NMFS is claiming that selection of the no-action alternatives will provide no measurable benefit to gray whales by reducing the numbers slaughtered since whatever number of whales the Makah do not kill can be killed by the Chukotkan natives in Russia.  This is a deliberate effort intended to downplay the benefits of Alternative 1 for gray whales thereby biasing public opinion against this alternative since it will, according to NMFS, result in no net benefit for the gray whales.  


At the same time, NMFS may be attempting to set itself up to make a legal argument to counter any lawsuit that may be filed to challenge its decision to permit the Makah to whale by claiming that there is no legal remedy available to provide relief to the harms claimed by any plaintiffs since the same number of gray whales will be killed whether the Makah kill them or not.  Such a purposeful effort to bias public opinion against Alternative 1 or to make false claims to bolster some future legal argument is entirely inappropriate and, of course, inaccurate.


As an initial matter, the NMFS claim that any whales not killed by the Makah could be killed by Russian natives assumes that only migratory whales would be killed by the Makah.  This is a risky assumption considering the behavioral characteristics of resident whales who tend to occupy areas close to the coast and who remain in the area for an extended period of time increasing the likelihood that they would be targeted in a hunt.  Migratory whales, though also potentially traversing habitat close to the coast, would not remain within the Makah U&A for as long and, therefore, would not be as susceptible to being hunted.  Any resident whales killed by the Makah would not and could not be accessible to the Russian natives.  


Second, the Chukotkan natives have not taken their full quota of gray whales in recent years if ever and there is no reason to believe that if NMFS rejects the Makah’s bid to whale that the Chukotkans will suddenly increase their slaughter of gray whales to compensate for the whales the Makah are not permitted to kill.  



Finally, the claim that failure to authorize the Makah whale hunt would, under the terms of the bilateral agreement with Russia, allow the Russian natives to kill any of the unused gray whale catch limit assumes that neither the U.S. nor Russia would seek an amendment to the catch limit quota to reduce it by the number of strikes and whales allocated to the Makah by agreement between the U.S. and Russia.  Indeed, if the U.S. denies the Makah’s MMPA waiver application and/or if a court were to again rule that U.S. actions were illegal, the U.S. would be obligated to report such developments to the IWC and adjust the catch limit accordingly since, among other reasons, the Russians do not have a legitimate demonstrable need for additional gray whales.
  If under such a scenario, neither the U.S. nor Russia acts to amend the catch limit, another IWC contracting government could do so in order to ensure that any catch limit accepted for the Russian Federation is consistent with the needs of its native peoples.


For the foregoing reasons, NMFS must amend any language contained in the Draft EIS that suggests that the selection of Alternative 1 will not result in a single gray whale being spared slaughter and must reevaluate the environmental impact of Alternative 1 recognizing that its selection would, indeed, save a certain number of whales from human-caused slaughter.



12.  
NMFS has failed to adequately address welfare concerns associated with the proposed hunt:



Both US domestic laws and the IWC require that whaling be conducted humanely.  Under the MMPA, NMFS must make a finding that any whaling is humane which is defined as inflicting the least possible degree of pain and suffering practicable.  Draft EIS at 3-111 citing 16 USC 1362(4); 50 CFR 216.3.  The IWC definition of humane killing is “death brought about without pain, stress, or distress perceptible to the animal…”  Id.  NMFS downplays the significance of welfare concerns associated with the proposed whale hunt based primarily on the alleged relatively rapid kill (8 minutes) of the gray whale slaughtered by the Makah in 1999.  Draft EIS at 4-41.  Even assuming that this time to death is accurate, NMFS concedes that the whale targeted during the 2007 illegal whale hunt was hit with at least four harpoons and shot 16 times with high caliber weapons but still did not die for some ten hours after being struck with the initial harpoon.
  The fact that four of the five Makah whalers involved in this incident trained for and participated in the 1999 hunt and that one, Wayne Johnson, was the captain during the 1999 hunt suggests that the reported results of the 1999 hunt may be an anomaly and that future hunts will likely involve significantly more suffering by the targeted whales.  


While the weapons and munitions used in the various aboriginal hunts differ, the fact that times to death for whales pursued and killed by Chukotkan natives, by Greenland subsistence hunters, and by Alaskan natives are much higher than that reported by the Makah for the 1999 hunt provides additional evidence that the 1999 results may be anomalous and not predictive of future hunt results.  In Greenland, for example, where the subsistence hunters have far more experience killing whales than do the Makah, the average time to death for minke whales was 21 minutes with a maximum time to death of 90 minutes.  Draft EIS at 3-117.  Admittedly, the rifles used by Greenland’s subsistence hunters are smaller caliber than the weapons used by the Makah but minke whales are also smaller than gray whales.   In Chukotka, where only rifles were used as the killing weapon, the reported average time to death for 40 whales was 47 minutes (minimum 5 minutes, maximum 3 hours and 20 minutes).  For Alaskan native whalers reported times to death were also high.


Considering the much longer times to death documented in other aboriginal hunts, including the Alaskan bowhead hunt, NMFS fails to consider the possibility that the reported time to death of the whale killed by the Makah in 1999 was an anomaly (though eight minutes can by no means be considered instantaneous) and that future kills will not be so rapid.  Consequently, NMFS must assume, for the purpose of its analysis and in regard to its mandate under the MMPA to determine if whaling is humane, that the time to death in future Makah whale hunts is likely to be higher raising significant animal welfare concerns.



13.
NMFS has failed to adequately evaluate the potential health impacts associated with contaminant loads in gray whales:



The issue of so-called “stinky whales” has been a subject of discussion at the IWC for years based on concerns raised by the Russian Federation over its identification of a small number of whales that emit a medicinal odor and whose meat and blubber is inedible if the whale is killed.  Efforts have been made by a number of governments, including the Russian and US governments, to determine the cause of this odor for years yet any laboratory findings or conclusions from such studies either are not being released to the public or have not been completed.  There have also been, rather surprisingly, difficulties associated with obtaining, packaging, and shipping appropriate samples for analysis.  


While conclusive evidence of the source of the reported odor remains unreported or unknown, a report provided by the Russian Federation at IWC/60 claims that it found high levels of PCBE’s in a sample of the liquid taken from a sample obtained from a “stinky” gray whale killed by the Chukotkan natives.  The liquid was obtained after the frozen sample had thawed.  PCBEs are used as flame retardants in the manufacturing of a variety of household goods and potentially for fighting forest/wildland fires.  



Since the Chukotkan natives have documented the presence of “stinky” whales it is presumed, but not actually proven, that “stinky” whale also migrate along the west coast of the U.S. and potentially could be killed by the Makah (if the Makah are allowed to whale).  While the Makah may elect not to consume any portion of a “stinky” whale, if they did choose to consume any portion of the whale this would raise concerns about the possibility of impacts to their own health.  



This is not the only contaminant documented in gray whales that may be of concern both for the health of the gray whale and, if consumed, for the health of the Makah.  Though many studies suggest that gray whales have lower levels of heavy metal contaminants compared to other marine mammals, there are other persistent organic compounds that may be of greater concern particularly due to potential health impacts to the Makah. 


NMFS, for example, reports that “numerous researchers have documented concentrations of organic and inorganic contaminants in the tissues (muscle, organs) of the gray whales proposed for hunting by the Makah.  Draft EIS at 3-301 citing Varanasi et al. 1994; Jarman et al. 1996; Krahn et al. 2001; Mendex et al. 2002; Ruelas-Inzunza and Paez-Osuna 2002; Tilbury et al. 2002; Ruelas-Inzunza et al. 2003; Dehn et al 2006a; Dehn et al. 2006b). Table 3-44 in the Draft EIS (page 3-304) contains a list of the concentrations of organic compounds measured in freshly harvested and stranded gray whale tissues including DDTs, dieldrin, hexachlorobenzene, and PCBs.  NMFS fails, however, to explain if these levels are in excess of what is considered safe for human consumption.  Since NMFS is considering the possibility of allowing the Makah to hunt and consume gray whales, it must do more than simply disclose the level of various contaminants found in gray whales by comparing these levels to any government safety standards.


Considering the amount of seafood consumed by the Makah, the amount of contaminants (i.e., heavy metals, organic compounds, and other toxic chemicals) likely or documented to be in those foodstuffs (e.g., salmon, halibut, shellfish), and other contaminants in the environment, the cumulative impact of continuing to consume their existing diet while potentially adding gray whale blubber/meat/organs to their diet may pose unique yet unknown risks to the health of Makah tribal members.  NMFS concedes that such cumulative impacts may be of concern.



“While there is documented evidence of the beneficial effects of the nutrients in marine foods, persistent and potentially toxic chemicals also occur and are documented in the diets of native subsistence populations (citation omitted).  In considering the type and amount of chemicals the Makah could ingest by consuming whale products, their continuing exposure to these contaminants is also a result of their ongoing, high consumption of other seafood products, including finfish and shellfish.”  Draft EIS at 3-301.



Because of this potential cumulative impact posed by the Makah’s consumption of various seafood products, including potentially gray whale, all of which may contain some level of contaminants, NMFS must do more than simply disclose information about chemical and other contaminants in gray whales.  Instead, it must actually assess the likely impact of the consumption of gray whale products alone and in combination with the other traditional food products used by the Makah on human health.


14.  
NMFS analysis of the social environmental is incomplete, inaccurate, and biased:



According to NMFS and the Makah, a resumption of whaling is necessary to promote the restoration of Makah cultural and to achieve a spiritual awakening among tribal members.  As stated in the Draft EIS, “the Tribe believes it must revive these traditions (whaling) to combat the social disruption resulting from the rapid changes of the last century and a half.”  Draft EIS at 3-213.  Examples of such social disruption are teenage pregnancy, children dropping out from high-school, substance abuse, and juvenile crime. In other words, the Makah believe that a resumption of whaling will help address these social problems by presumably restoring pride and reinvigorating the role of traditional culture into the lives of tribal members.   


NMFS, however, provides no evidence to suggest that such beneficial impacts are likely to result if it allows the tribe to whale.  If these and other specific problems are, in fact, the basis for allowing the Makah to whale, NMFS should quantify the current severity of such social problems on the reservation so that, in the future, the impact of whaling on such social issues can be actually measured.  


NMFS suggests that whaling will provide benefits to the tribe beyond merely providing access to gray whale meat/blubber as it will increase the interests of young people in learning the Makah’s traditional language, in practicing ceremonial rituals associated with whaling, and by giving the youngsters role models in the community.  It is, however, unclear why whaling needs to be practiced for these benefits to be realized.  Indeed, the Makah already have initiated a program to encourage its tribal members to learn the traditional language, it is not barred from engaging in any ceremonies, and surely there presumably already are individuals in the community that can and should be role models for the younger generation.  Many of these efforts were begun decades ago well after the Makah voluntarily gave up whaling in pursuit of the more financially lucrative activity of sealing.  Despite the fact that the tribe has killed only one whale in eighty years, these programs designed to revive Makah cultural have persisted for decades.  


Though the Makah claim that it must resume whaling to promote a cultural and spiritual revival among its people, this is simply not true.  As evidenced in the Draft EIS, in the 1960s a small group of elderly Makah women initiated an effort to teach other tribal members about the cultural traditions of their people.  Draft EIS at 3-239.  At about the same time valuable archeological discoveries were being made at the Makah’s ancient Ozette village site.  These discoveries also provided an important impetus for renewed respect of and interest in the knowledge of Makah elders.  As a result of these discoveries the Makah Cultural and Research Center was created to support Makah cultural activities.  Draft EIS at 3-239.  Indeed, from the 1960’s to the present the Makah have engaged in many efforts to revitalize their traditional culture.  To what degree these efforts have been successful is not disclosed in the Draft EIS.  If they have been successful then this diminishes the alleged cultural need for whaling.  If they haven’t been successful then it’s unclear if a return to whaling will actually reverse such trends or aid in addressing the social problems on the reservation.  



A great deal of emphasis is placed on the alleged spiritual and physical preparations undertaken by those who participated in the 1999 hunt.  While it is hoped that such preparations were undertaken by all who participated in the hunt, there is no proof that all participants engaged in all traditional preparations particularly those of a spiritual nature.  There also was and is no requirement that those participating in the hunt engage in such rituals (i.e., ritual bathing, praying, rubbing the skin with boughs and nettles, engaging imitative performances; Draft EIS at 3-227) or that there family members do so as was the case historically (i.e., the whaler’s wife would be expected to lay quietly and still while her husband was out whaling so that the whale “would give itself to her husband”; Draft EIS at 3-228.  


Moreover, despite the alleged importance of such spiritual and physical preparations for whaling, there is no evidence that such preparations were made before the five Makah tribal members (including four who participated in the 1999 hunt) engaged in the illegal hunt of a gray whale in September 2007.  These individuals were not engaged in the exercise of any spiritual journey, they simply had grown impatient with the current NEPA and MMPA process and wanted to make a statement about the tribe’s alleged treaty right.  


The bulk of the information contained in the Draft EIS regarding the social environment and discussions about the history of whaling, the spiritual importance of whaling, and the cultural value of whaling to the tribe is from work done by Renker.  While Renker’s qualifications to conduct the work, including preparation of the tribe’s 1997 and 2002 needs statements submitted to the IWC, may be appropriate, she cannot be considered unbiased due to the fact that she is married to a member of the Makah Tribe who was or is a member of the Makah Whaling Commission.  It is understood that NMFS was aware of this clear conflict of interest but elected to not engage any other qualified anthropologists who would not have such a clear conflict to review and critique Renker’s analyses or to prepare an independent report documenting the tribe’s alleged needs.


The bias of Renker is best reflected in her conduct of at least two Makah household surveys conducted in 2001 and 2006 which were intended to measure Makah interest in whaling.  One of many deficiencies in the 2002 survey methodology and implementation was the fact that when the researchers identified four Makah households known to be opposed to tribal whaling in their random selection of households to survey, those households were not surveyed.  Instead the researchers completed the survey for those households answering negatively to all questions regarding support of the hunt or use of whale products.  Not only is this entirely inconsistent with any valid survey methodology but it also raises a question as to whether the researchers manipulated the data of the households that were surveyed to generate results that would suggest that whaling has more tribal support than it actually does. The deficiencies inherent in Renker’s surveys along with her clear conflict of interest raise serious questions about her objectivity.   Given these issues, NMFS cannot simply accept Renker’s findings but rather, must independently verify such information either by having qualified NMFS staff undertake a review or by contracting with external experts (who do not have a conflict of interest) to engage in such an analysis.  


15.
NMFS contracting with Parametrix Inc. to assist in the preparation of the Draft EIS presents a clear conflict of interest:



It has long been suspected if not known that NMFS had entered into a consultative relationship with a private firm, Parametrix Inc., for assistance in compiling relevant information, analyzing the information, and preparing the Draft EIS.  In the List of Preparers and Agencies Consulted in the Draft EIS, a Parametrix Inc. official is listed as the Parametrix Project Manager.  While there is nothing untoward or illegal about NMFS hiring a private consulting firm to prepare a NEPA document, Parametrix Inc. has a clear conflict of interest in this case which should have immediately disqualified it from consideration as a consultant in the preparation of the Draft EIS.  



This conflict is due to the fact that the Makah Tribe has routinely hired Parametrix, Inc. to prepare various reports or analysis for the use of the tribe.  NMFS has also used and continues to use Parametrix as a consultant on some of its other fishery related projects.  While the latter relationship is of no significant consequence, the former relationship is of serious concern as it taints the objectivity of the entire Draft EIS.  



As a consequence of this existing and potentially long-term professional and financial relationship between Parametrix and the Makah, a conflict of interest in NMFS hiring Parametrix to prepare the Draft EIS is indisputable.  The fact that Parametrix officials signed a government form claiming not to have a conflict of interest is entirely erroneous given the firm’s preexisting relationship with the tribe.  Moreover, the explanation provided by Makah Tribal Chairman Micah McCarty at the June 2008 public meeting at which the Draft EIS was discussed that the specific Parametrix office working on the Draft EIS is different than the office who had worked and continued to work with the Makah on its projects is irrelevant.  Parametrix is Parametrix regardless of what office worked on what project.


NMFS did not disclose the role of Parametrix in preparing the Draft EIS anywhere in the actual document with the exception of the listing of the Parametrix Project Manager at the end of the document.  It is not clear if Parametrix was responsible for the preparation of the entire Draft EIS or only portions of the analysis.  If the latter, it is not clear what portions were the responsibility of Parametrix.  This conflict of interest problem is significant and can’t be remedied except by NMFS terminating the existing process and starting anew by either preparing an analysis in-house or be hiring another consultant, that does not have any financial or professional ties to the Makah tribe, to prepare the new environmental document.  Continuing this process without addressing this serious problem is unacceptable and could result in the entire document being invalidated by a court of law.  


16.  
NMFS has underestimated the potential precedent that would be set if it authorized Makah whaling by granting the requested waiver:



NMFS largely discounts the possibility that if it were to grant the Makah the requested MMPA waiver, authorize the tribe to engage in aboriginal whaling, and allocate a gray whale quota to the tribe that a dangerous precedent would be set.  Specifically, the possibility exists that if the Makah were allowed to whale then other tribes may seek similar opportunities, other countries may use this as justification for aboriginal whaling requests for their aboriginal groups, and/or it would lead to additional MMPA waiver requests.  It provides virtually no credible data or analysis to substantiate these claims apparently believing that wishful thinking is a sufficient basis for ignoring such precedential impacts.  


In regard to other tribes, NMFS claims that the Makah are the only tribe whose treaty explicitly protects its whaling practices.  While this may be true, it ignores the fact that many of the other treaties between the U.S. and various tribes protect tribal rights for fishing and hunting.  For tribes that occupied coastal areas, hunting may have very well included the pursuit and killing of marine mammals including cetaceans.  The mere fact that the treaty language does not explicitly reference whaling may not be sufficient in a court of law to convince a judge that a tribe that can document a history of hunting cetaceans did not intend to protect that practice when it signed a treaty with the U.S. government protecting its hunting rights.  


NMFS discounts the possibility that other tribes would seek aboriginal status under the WCA by arguing that no tribe has done so even though the Alaskan natives were granted such status 29 years ago while the Makah gained said status 9 years ago.  Draft EIS at 4-199.  This claim ignores the fact that the Alaskan natives were granted an exemption from the prohibitions of the MMPA and that the Makah’s efforts to resume whaling have been highly controversial and subject to two federal lawsuits.  The lawsuit may have dissuaded other tribes from pursuing similar opportunities.  Those tribes may be waiting to see if NMFS is successful in authorizing whaling by the Makah and if such permission withstands any potential legal challenge.  If that were to occur, other tribes may then pursue opportunities mimetic of those provided by the Makah believing that there proposals would be less controversial since the precedent would have already been set by the Makah.



NMFS must disclose information about other tribal treaties in its analysis and should consult with appropriate legal scholars and/or the relevant case law as to the likely interpretation of hunting rights as applied to coastal tribes.  If the courts, as is likely, are predisposed to interpreting the language of treaties quite broadly, NMFS cannot discount the likelihood that granting permission to the Makah to whale could open the floodgates of proposals from other tribes to be provided similar opportunities.  


Though NMFS discounts the precedential impact of granting the requested waiver to the Makah, Draft EIS at 4-198, it concedes that its waiver of the moratorium and issuance of regulations and permits for the Makah to hunt whales “has the potential to lead to additional requests for MMPA waivers from non-Indians or Indian tribes, and ultimately to the federally-authorized take of additional marine mammals,” Draft EIS at 4-197, and that “it is possible that implementation of Alternatives 2 through 6 could lead to increased federally authorized take by other Indian tribes.”  Draft EIS at 4-198.  



Despite acknowledging the possibility of such impacts, NMFS uses Alaska’s request for a waiver for 10 species submitted in 1976 as evidence of a likely lack of precedential impact of the issuance of a waiver to the Makah by arguing that Alaska’s request did not generate additional requests from other states.  Draft EIS at 4-198.  Of course, this may be due to a successful legal challenge to this waiver by Alaskan natives.  Draft EIS at 4-197.  


In regard to the implications of a Makah whale hunt within the IWC, NMFS claims that countries may choose to use the Makah example to justify their future proposals to allow aboriginal or similar whaling in their countries but that this will not alter the position of the U.S. in regard to its opposition to commercial whaling, will not affect the existing moratorium, and will not prevent the U.S. from actively pursuing its positions within the IWC.  Draft EIS at 4-200.  Considering that the U.S. is currently leading an IWC effort to develop a compromise package that may permit the resumption of commercial whaling and/or create a new category of so-called community based whaling to placate the Japanese and its allies, the U.S. claims that the Makah whale hunt would not or has not altered its internal policies in regard to the most contentious issues within the IWC are invalid.  


NMFS concedes that Japan or other countries could use approval of Makah whaling -- given the tribe’s substantial hiatus in whaling – as evidence of the expansion of the definition of aboriginal subsistence whaling (which it certainly is).  This expansion, Japan and its allies would argue, provides precedent for the IWC to approve whaling operations similar to aboriginal subsistence whaling activities (i.e., coastal whaling) which, like the Makah’s hunt, don’t precisely meet the IWC accepted definition of such activities.  Draft EIS at 4-201.  NFMS discounts such an impact by claiming that this argument has been made even in the absence of the Makah hunt.  While this may or may not be true, it is indisputable if NMFS ultimately allows the Makah to hunt that countries will exploit that approval to seek IWC approval for subsistence-like hunts in their own countries.  In essence, U.S. approval of Makah whaling will be a de facto expansion of the definition of subsistence use.  


While the U.S. continues to claim that its position on commercial whaling, the moratorium, scientific whaling, and other hot button issues within the IWC has not changed as alleged by conservation groups, the fact is that over the past decade or so (remarkably coincidental with the U.S. efforts to secure a gray whale quota for the Makah), U.S. whale conservation efforts and policies have weakened considerably.  The Alaskan bowhead hunt and obtaining the bowhead quota every five years from the IWC has become the key issue that now dictates all other U.S. positions within the IWC.   Considering the time and expense incurred by the U.S. in its continuing efforts to permit the Makah to whale, it is clear that this issue may be of equal importance to the government thereby also becoming a key consideration in U.S. deliberations on IWC issues of concern.  


Finally, as NMFS concedes in the Draft EIS, not a single previous MMPA waiver application that it has processed has ever resulted in a successful waiver of the MMPA.   Draft EIS at 3-312.   Though NMFS has previously approved such applications, those have been found to be invalid by the courts.  The issuance of a waiver to the Makah could, if not invalidated by a court, provide a blueprint of sorts for future waiver requests which, predictably, would be filed more frequently if the Makah “model” succeeds.  This would not only require NMFS to expend considerable resources to complete the complicated waiver process but could also begin to impact marine mammal populations depending on the final disposition of such applications.


Conclusion:


For all of the reasons articulated above, NMFS has no choice to either select Alternative 1 (the no-action alternative) or terminate the current process and begin anew by preparing a more complete and objective analysis of the impacts of Makah whaling.  As drafted, the Draft EIS is woefully inadequate and does not comply with the legal requirements of NEPA.  NMFS has failed to disclose all relevant information, its analysis of environmental impacts is incomplete or weak, and it has completely failed to evaluate the all reasonably foreseeable cumulative impacts of the proposed action.  A new EIS or a supplement to the existing EIS is required if NMFS intends to continue to pursue its efforts to permit Makah whaling.


Thank you for considering these comments.



Sincerely, 
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D.J. Schubert



Wildlife Biologist



Animal Welfare Institute



� Appended to this comment letter and hereby incorporated by reference are all of the previous comments/report authored or coauthored by D.J. Schubert relevant to this issue.  AWI/CSI expects that NMFS will review the attached documents in their entirely and provide responses to all substantive comments contained therein.  




� Since the government has released the investigatory report to the attorneys representing the defendants in Gonzales v. United States, it can’t withhold release of the document from the public.  




� At least one of the three defendants’ who were sentenced only to probation and community service, recently violated his probation by committing a crime on tribal lands.  The U.S. Attorney is reportedly aware of this incident and a hearing date has been set for the court to determine if this particular defendant will be further penalized for violating the terms of his probation.  




� Though the U.S. and the Russian Federation were proposing to allow aboriginal subsistence whaling on the same gray whale stock, a joint request was not required by IWC rules.  The U.S. and the Russian Federation should have filed individual requests so that each request could have been judged on its own merit.




� Admittedly, the terms of the Whaling Convention Act and, in particular, its requirement that any whaling be conducted in compliance with the International Convention for the Regulation of Whaling may provide grounds for NMFS to reject such an application.  However, this does not mean that one or more individuals could submit an application seeking the authority to kill a gray whale using the potential U.S. decision to permit the Makah to whale and the “in common with” language in the Treaty of Neah Bay as support for his/her/their request.  




� The focus of NMFS on the project area is evident in its description of these phenomena.  In discussing upwelling and down-welling, NMFS highlights how strong winter storms and southerly winds from late-November to mid-March creates large waves in the Pacific Northwest which result in intense vertical mixing.  Draft EIS at 3-35.  In its discussion of eddies and fronts, NMFS focuses on the Juan de Fuca Eddy (or Tully Eddy) which develops offshore of northern Washington.  Id.  Similarly, when discussing El Nino and La Nina events, NMFS focuses on how these events affect the climate in the Pacific Northwest.  Draft EIS at 3-37.  




� According to a fact sheet from the Commander of the United States Pacific Fleet in regard to the Northwest Training Range Complex Environmental Impact Statement/Overseas Environment Impact Statement, the Puget Sound is home to the third largest concentration of Naval forces, including more than 30 Navy shore commands, two aircraft carriers, 24 ships and submarines, and 31 aviation squadrons.




� Any trawling activities that are permitted within the summer feeding areas utilized by gray whales would also have to be considered as part of any analysis as such activities would also directly and adversely impact benthic invertebrates reducing the amount of prey available for gray whales.




� Due to the inadequate opportunity for public comments on the Draft EIS a more detailed analysis of the impacts of global warming on the gray whale and its habitat is not possible at this time.  Such an analysis is being prepared and will be submitted in a supplemental comment letter.  




� The argument by NMFS that Alter et al. (2007) lower population estimate of 30,000 is close to the upper estimate calculated by NMFS is incorrect.  Alter et al. reported, based on their genetic analysis, that the long-term effective population size of gray whales is between 31, 175 and 38,084 breeding adults but that, when the effective size is adjusted to include non-reproductive adults and juveniles they determined a total historical population of 78,500 to 117,700 gray whales.  




� In regard to the second method to assess the validity of the NMFS population estimates, the insufficient opportunity to submit comments on the Draft EIS do not permit the further development and use of that methodology at this time.  An amended or supplemental comment will be submitting providing that analysis in the near future.




� Had NMFS provided a sufficient opportunity for the public to comment on the Draft EIS, AWI would have attempted to scour the gray whale literature to determine if such characteristics have been estimated by gray whale researchers.   




� While such an amendment to Alternative 2 would make it identical to Alternative 4, as written, Alternative 2 cannot be considered reasonable or feasible since it would allow whaling to occur within 200 yards of various FWS-managed islands in violation of a FWS recommendation for a boat-free zone designed to protect wildlife, including birds, that use those islands as nesting, resting, or breeding habitat.  While the FWS restrictions may only be voluntary (since the OCNMS and not the FWS manages the waters surrounding the islands), NMFS cannot or should not identify as its proposed action an alternative that would allow any activity that the FWS has recommended be prohibited around the islands to protect refuge wildlife.  




� However, in other sections of the Draft EIS NMFS claims that the loss of four resident whales could be replaced in the following year given the alleged average annual increase in resident whales in the Makah U&A.  Such conflicting statements must be addressed.  




� It is possible that the scale of the map included in the Draft EIS (page 3-3) is wrong and that the Makah U&A does not extend as far into the Pacific Ocean as the map suggests.  If that is the case, NMFS must provide a more accurate map, describe how far the western border of the Makah’s U&A extends into the Pacific Ocean, and provide evidence that so-called identified (or resident whales) have been found throughout that area in order to substantiate its rejection of this potential alternative.  




� A review of the “2006 Update to the 2005 Comprehensive Economic Development Strategy (CEDS) – Makah Tribe,” prepared by Dr. Sue Wolf and dated December 6, 2006 reveals a number of important projects for which the Makah require funding, training or other services.  Such projects include providing adequate health and elderly care services to Makah tribal members, counseling and substance abuse services, providing potable water for drinking, and other critical infrastructure needs that would benefit the entire Makah tribal community.  Including funding and training in a government negotiated package to assist the Makah with completing and maintaining such projects for the betterment of the residents of Neah Bay would be an appropriate outlay of federal resources in exchange for a temporary or permanent ban on hunting whales.  Moreover, considering such important needs of the Makah community, decisions made by the Tribal Council to spend any of the tribe’s funds on its ongoing efforts to engage in whaling would seem to be inappropriate.  




� This analysis assumes that the information about resident whales contained in the Draft EIS accurately reflects the data as presented in various published and unpublished reports and studies.  If NMFS had provided an adequate opportunity for the public to review, analyze, and comment on the Draft EIS, AWI would have undertaken its own independent review of the relevant data.  AWI intends to undertake such a review and will provide the results of its analysis to NMFS in a supplementary comment letter to be submitted in the near future.  




� In reality, there were 101 total resident whales seen in the ORSVI in 2005.  Thus, the use of 102 as a minimum population estimate is incorrect.




� As discussed in another section of this comment letter, the PBR equation is not without potential weaknesses.  See item 1 under Specific Comments on page 3 of this comment letter.  




� This range was calculated using the standard PBR formula (78 x .016/2 (or .019/2) x .5).




� If the 2.52 or 1.59 productivity rates were used in the PBR calculation the corresponding values would be 0.0126 and 0.00795, respectively. 




� In reality, the number of resident whales that could be killed in any single year if the proposed action is selected and implemented is seven which is the limit on the number of strikes that would be permitted per year.  Since NMFS, for the purpose of this analysis, assumes that a struck whale is a dead whale and since it concedes that not all resident whales have been photographically identified, it is possible that the Makah could kill a resident whale which would be classified as migratory since it was never previously photographed and cataloged.  




� The definition of “identified whale” in the Draft EIS refers to whales within the PCFA and ORSVI survey areas “in a prior summer feeding period,” Draft EIS at 6, but does not specify what is meant by “prior summer feeding period.”  




� Although, in the tribe’s waiver application, it claims that “as soon as practicable after a successful hunt, in consultation with scientists from NOAA’s National Marine Mammal Laboratory (NMML) the Tribe will compare photographs of landed whales with the NMML photo-identification catalog for the Pacific Coast Feeding Aggregation (PCFA)… .”  Waiver application at 2.  If the Makah are responsible for comparing the photographs of a landed whale with existing photographs of residents whale to determine if it had killed a resident whale which could potentially limit future whaling opportunities this would create an inappropriate conflict of interest.   Though this entire proposal is fraught with problems, it must be made clear how the process would work if it is employed in the event that NMFS authorizes the Makah to whale.




� No data on the number of previously seen whales were provided for 2005 for the Makah U&A.  Draft EIS at 3-90.  




� These criteria are included in the definitions of “aboriginal subsistence whaling” and “local aboriginal consumption” adopted in 1981 by the Ad Hoc technical Working Group on Development of Management Principles and Guidelines for Subsistence Catches of Whales by Indigenous [Aboriginal] Peoples.  See Draft EIS at 1-30.  




� The claim by NMFS that “nutritional need is a factor in considering and setting aboriginal subsistence whaling catch limits, but not a threshold requirement,” Draft EIS at 1-31, is simply wrong based on the various definitions referred to in this analysis.  The fact that a Nutrition Panel in 1979 concluded that the nutritional needs of Eskimos could be met through local subsistence or western-type foods does not alter the importance of nutritional need in determining if a group qualifies for an aboriginal subsistence whaling quota.  Unlike the Makah, in the case of the Alaskan Inupiats there was a demonstrable continuation in their consumption of whale products over time which is the other key criteria in authorizing aboriginal use.  Finally, the claim that the Makah do indeed have a “nutritional need based on poverty and economic conditions on the … Reservation,” Draft EIS at 1-32 is inconsistent with the available evidence that demonstrates that the Makah have subsisted fine without reliable access to whale products for over eighty years.  Moreover, for reasons articulated in this comment letter, relying on any document produced by Renker, given her clear conflict of interest, to justify any alleged cultural or nutritional need of the Makah is inappropriate.




� The current gray whale catch limit authorized by the IWC was obtained prematurely and illegally by the U.S.  By seeking a catch limit (jointly with the Russian Federation) in 2007 before complying with its domestic legal obligations as ordered by the court in Anderson v. Evans, the U.S. acted prematurely.  At that time the Russian Federation should have submitted its own request for a catch limit independent of the U.S. with the possibility that, pending U.S. fulfillment of its domestic legal obligations, the U.S. would submit a separate request or the two countries would submit a supplementary joint request.  The failure of the U.S. to withdraw its 2007 request is due to the mistaken belief that it acted legally and may be indicative of a predetermined outcome of the current process which is illegal.




� While the initial illegal act of pursuing and harpooning the whale was entirely the fault of the five Makah whalers involved in the incident, the significant suffering of the wounded whale and the failure of any agency to humanely euthanize this whale to prevent his/her suffering was entirely the fault of NMFS who, in a graphic display of incompetence, could not make a decision to end the suffering of this whale thereby allowing the whale to endure presumably immense pain for over ten hours.  














From: DJ Schubert
To: MakahDEIS.nwr@noaa.gov; 
cc: Steve.Stone@noaa.gov; 
Subject: Amended comment letter
Date: Wednesday, August 20, 2008 10:03:42 AM
Attachments: Final Comments on Makah EIS August 15.doc 


To Whom It May Concern: 
 
On behalf of the Animal Welfare Institute, Cetacean Society International, and 
the Earth Island Institute's International Marine Mammal Project  I would like to 
respectfully request that NMFS accept the attached amended comments on the 
Makah whaling Draft EIS.  The attached comments should replace the revised 
comments sent electronically to this website at approximately 1:00 am on 
8/16/08 which followed submission of the original comment letter at 
approximately midnight on 8/15/08.  As requested in the cover e-mail that 
accompanied the original comment letter, AWI et al. requested the opportunity 
to submit an amended comment letter in order to have a chance to further proof 
the original letter, complete certain sections of the document, correct or clarify 
statements/claims in the document, and to otherwise correct deficiencies in the 
original comment letter.  This request was made in light of the urgency which 
had to be assumed to complete the original comment letter.  Please note that 
while corrections, additions, and clarifications were included in this amended 
draft, no substantive new issues were raised in this amended comment letter.  
 
Thank you for considering this request and for replacing the original and revised 
comment letter with the attached amended version of the AWI et al. comment 
on the Makah DEIS. 
 
Sincerely, 
 
 
D.J. Schubert 
Wildlife Biologist 
Animal Welfare Institute 
 



mailto:dj@awionline.org

mailto:MakahDEIS.nwr@noaa.gov
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August 15, 2008



BY ELECTRONIC MAIL (MakahDEIS.nwr@noaa.gov) AND REGULAR MAIL



Ms. Donna Darm



Assistant Regional Administrator



Protected Resources Division



National Marine Fisheries Service



7600 Sand Point Way, NE



Seattle, WA  98115



Dear Ms. Darm:



On behalf of the Animal Welfare Institute (AWI), Cetacean Society International (CSI), and the Earth Island Institute’s International Marine Mammal Project (EII) the following comments are submitted in response to the Draft Environmental Impact Statement for Proposed Authorization of the Makah Whale Hunt (Draft EIS).  



Though its girth is impressive, the content of the Draft EIS is woefully inadequate.  While the National Marine Fisheries Service (NMFS) may be attempting to insulate itself from a successful lawsuit by crafting a 900+ page document, even an expedited review of the analysis contained therein reveals stark weaknesses and deficiencies that render the Draft EIS in violation of federal law.   Based on its careful review of the Draft EIS, AWI supports Alternative 1 (the no-action alternative) and asserts that, given the deficiencies in the NMFS analysis of environmental impacts, Alternative 1 is the only option available to NMFS that will not trigger litigation by animal protection/conservation interests.
  


For over ten years, NMFS has been attempting to force a square peg into a round hole through its ongoing efforts to both secure an aboriginal subsistence whaling (ASW) quota of gray whales from the International Whaling Commission (IWC) and in its attempts to comply with its domestic legal obligations in order to allow the Makah to whale.  In addition to an inordinate amount of personnel time and energy spent on this single project, NMFS has expended considerable tax-payer funds in its efforts.  For its part, the Makah has consistently held that its “treaty rights” are not subject to IWC approval but has, nevertheless, worked with the U.S. government to secure the necessary international and national approvals.  



This cooperative spirit, however, was shattered in September 2007 when 5 members of the Makah tribe, including four who were members of the 1999 Makah whaling crew and one who had been a whaling captain during that hunt, engaged in the illegal and brutal slaughter of a gray whale largely because they had lost patience with the process.   In that case, the reported spiritual and cultural importance of whaling to the Makah was tossed aside as these individuals tried to make a statement.  



The Makah tribe was quick to condemn the killing as an act of “rogue” whalers, to proclaim its intent to prosecute the individuals to the fullest extent under tribal law, and rapidly dispatched a cadre of representatives to Washington D.C. to perform damage control with apparent allies in Congress and within NMFS.   Instead of using this incident to permanently end its more than a decade long effort to facilitate the Makah’s resumption of whaling given the tribe’s clear inability to control its own members, NMFS, apparently satisfied with the excuses given by tribal leadership for the actions of its whalers, has proceeded with its efforts to facilitate Makah whaling as evidenced by the publication of the Draft EIS.  


Shortly after the September 2007 incident, local whale protection advocates began to hear rumors and gather evidence that there was more to the incident than disclosed by either the defendants or by the Makah Tribal Council.  This evidence suggested that the Tribal Council and/or individual council members were not only aware of the pending illegal hunt but that they may have sanctioned or authorized the hunt.  Then Makah Tribal Council Chairman Ben Johnson conceded in a September 10 article published in the Peninsula Daily News that those involved talked about killing a whale days before the incident (see Makah Leaders Promise to Punish Whale Hunters, Peninsula Daily News, September 10, 2007). While Mr. Johnson may claim that this was just talk, there is no evidence that he intervened to warn those making such statements that such a hunt would be illegal, would not be endorsed or supported by the tribal council, and must not be conducted until and unless the Makah have been given the green light by the U.S. government.   In addition, Makah Whaling Commission Chairman Keith Johnson admitted to authorizing one of the perpetrators of this crime access to the large caliber weapon used during the incident (see Seattle Post-Intelligencer, September 11, 2007, “Makah on ‘damage control’ mission.). NMFS reportedly heard similar rumors and allegedly investigated whether the Tribal Council did countenance the illegal hunt but did not find enough evidence to prove such collusion (pers. comm. with Bill Giles, NMFS law enforcement, Seattle WA).  


The NMFS investigatory report on the September 2007 hunt, however, remains secret and protected from public release preventing AWI or any other interested parties (except the Makah itself, NMFS, the U.S. Department of Justice, and defense counsel in Gonzales v. United States) from reviewing the evidence and evaluating its conclusions.  Efforts to obtain a copy of the report from the U.S. Attorney’s office in Seattle, WA have only recently been answered in the negative suggesting that the report may remain protected given the ongoing appeal of the convictions by two of the defendants in Gonzales v. United States.  Despite the fact that NMFS has turned over the report to the U.S. Attorney’s office which has subsequently given it to the defense counsel, a representative of NMFS has indicated that a Freedom of Information Act (FOIA) request would be required to access the report assuming it is even available for public release.  Even then, NMFS, like the U.S. Attorney’s office, has suggested that since two of the defendants have appealed the court’s decision, it may be barred from releasing the report pending completion of the legal proceedings.
   


Such logistical or procedural obstacles serve only to prevent interested stakeholders from understanding the nature and extent of the investigation and from assessing whether the investigation was objective or, as is feared, entirely subjective given the clear conflict of interest that exists between NMFS and the Makah tribe.  Indeed, considering the long-term efforts of NMFS to facilitate the Makah’s resumption of whaling, its role as both an advocate for the Makah’s interests on the international and national stage as well as being tasked to investigate the Makah in response to the illegal hunt demonstrates the absurdity of its involvement in this case.  Thus, the fact that NMFS reportedly found no evidence of Makah Tribal Council collusion or complicity in the illegal hunt may be nothing more than a political determination designed to ensure that its past 12 years of effort have not been entirely wasted.


The evidence of Tribal Council complicity and collusion in the September 2007 hunt was ultimately disclosed to the public in the sentencing memoranda filed by two of the five defendants who either pled guilty or were found guilty of violating federal law for their role in the illegal whale hunt.  The evidence presented did not simply consistent of claims by the defendants that they were given permission and even encouraged to kill the whale by the Tribal Council and/or by one or more council members, though such claims were made.  Rather, the sentencing memoranda included several eyewitness statements attesting to various facts or statements that provide compelling evidence of Tribal Council involvement in the illegal hunt.  The mere fact that NMFS reportedly couldn’t prove such complicity or that the court was not moved by such claims when sentencing the five Makah whalers is not proof that the claims are not true.  If, as AWI suspects, the claims of Tribal Council complicity in the hunt are true it would undermine the entire basis for the U.S. government to continue to process the tribe’s waiver application and/or to continue with the present National Environmental Policy Act (NEPA) process.  


NMFS published the Draft EIS weeks before the defendants in United States v. Gonzales disclosed their evidence demonstrating Tribal Council complicity in the illegal hunt.  Whether the timing of the release of the Draft EIS was intentional to avoid having to address the claims of council collusion is unknown.  Nevertheless, the evidence has now been made public, requiring NMFS to address such claims by conceding that they are true, demonstrating that they are false, or engaging in or, preferably, requesting a new investigation of the illegal hunt by an objective third party.  At a minimum, NMFS must suspend the current NEPA process pending: 1) the immediate release of its investigatory report of the September 2007 incident; and 2) the completion of an independent and objective investigation of Tribal Council collusion or complicity in the illegal hunt.  



While the conviction of two of the five defendants is currently on appeal, all five defendants were sentenced for their crimes.  Two received jail terms, yet three went virtually unpunished for their crime receiving sentences of probation and community service with a recommendation that they participate in marine mammal counts (i.e., whale watching) near Neah Bay to fulfill their community service obligations.  In tribal court, despite the council’s early rhetoric about fully prosecuting the defendants under tribal law, no tribal penalty was imposed.  Instead, the judge deferred prosecution of the five defendants if they can successfully complete the sentences imposed by the federal court.
  The judge blamed the lack of tribal prosecution on the inability to empanel a fair and impartial jury given strong opinions among Makah tribal members as to the defendants’ actions.  Regardless of the reason for the lack of tribal prosecution, the outcome conclusively demonstrates that the Makah are not able to control the actions of its people and, in this case, its whalers and that its tribal justice system is not sufficient to ensure the full and fair prosecution of individuals who violate multiple tribal laws.



The Draft EIS only briefly mentions the September 2007 illegal whale hunt largely in the context of the weapons used to wound the whale and the whale’s considerable time to death.  At the time of publication, however, NMFS was well aware of the allegations that the Tribal Council may have played a role in authorizing the hunt (pers. comm. with Bill Giles, NMFS law enforcement, Seattle, WA) and, though such information had not been disclosed to the public yet, NMFS should have provided more substantive discussion of such allegations in the Draft EIS.  Such a deficiency, however, was certainly not the only oversight in the Draft EIS.


Indeed, as the remainder of this letter will demonstrate, NMFS has failed to disclose or adequately analyze many critical issues inherent to the proposed action, the alternatives, the environmental impacts associated with granting of the Marine Mammal Protection Act (MMPA) waiver requested by the Makah tribe, and the tribe’s resumption of whaling.  


Beyond failing to even satisfy the basic NEPA requirements of including a valid purpose and need statement, considering a reasonable range of alternatives, and disclosing all relevant information about the affected environment, NMFS has failed to adequately evaluate the impact of the proposed action on resident whales, has (at the request of the Makah) concocted a series of whale quotas and subquotas that do not make sense or that won’t work, has relied on information (much of which is inaccurate or biased) provided by parties (e.g., Parametrix Inc., Ann Renker, Jennifer Sepez) with a clear conflict of interest, and has grossly failed to disclose or evaluate the cumulative impacts of granting the waiver or allowing the Makah to resume whaling.  It is particularly disconcerting that despite preparing an EIS as ordered by the court in Anderson v. Evans, NMFS failed to disclose critical information about threats to gray whales and their habitat throughout the species migratory range (i.e., oil and gas development in Alaska and along the coastline of the Pacific mainland, extensive wave energy projects proposed for the mainland coast, existence and expansion military activities in Northwest Washington and along the entire mainland coast, global warming, and anthropogenic noise impacts on gray whales).  


Had it objectively and fully evaluated the impacts of this proposal as required under NEPA, NMFS would have concluded, among other things, that: 1) the Treaty of Neah Bay has been abrogated and/or cannot be relied on to allow the resumption of Makah whaling; 2) the IWC has never recognized the alleged “subsistence” need of the Makah tribe and that, therefore, past and present quotas cannot be allocated under U.S. law; 3) that the current gray whale population estimate is inaccurate and a considerable overestimate of actual numbers; 4) that the current gray whale population estimate is not at or near the historic “carrying capacity” of gray whale habitat and that, in fact, gray whales should be designated as a depleted species; 5) that the species and its habitat are under considerable threat as a result of the combined effects of global warming, ocean noise, coastal development and pollution, and ship strikes, prey depletion, and entanglements in fishing gear and that such threats, particularly the impact of warming oceans on gray whale food supplies in its arctic feedings areas, will result in a substantial decline in the species; 6) that the proposed mechanism for regulating the killing of “resident” whales is not workable and could lead to the slaughter of up to 20 “resident” whales in five years; 7) that the Makah’s health, language, ceremonies, or culture have not been adversely affected by the termination of whaling over the past eighty years; 8) that the Makah were not forced to give up whaling by actions of the U.S. government but rather, voluntarily ceased whaling in order to partake in the more lucrative sealing industry; and 9) that the Makah cannot meet the IWC’s definition of “aboriginal subsistence whaling” and, therefore, cannot be allowed to whale under U.S. law.



Such deficiencies merely scratch the surface of the legal inadequacies inherent in the Draft EIS.  Consequently, as will be demonstrated in this comment letter, NMFS must, preferably, select the no-action alternative permanently ending its efforts to placate the desires of those members of the Makah tribe who have an interest in whaling.  



These efforts should be replaced by a concerted undertaking to enhance the conservation of gray whales in light of the existing and increasing anthropogenic threats to the species and its habitat, including the disastrous consequences of global warming.  While the causes of global warming may not be under the immediate control of NMFS, in the marine realm NMFS has the ultimate responsibility to understand and predict such impacts and to adjust their management measures (e.g., for fisheries and/or marine mammals) accordingly to minimize, mitigate, or compensate for such impacts.  Such mitigation, in this case, would be to prevent the intentional killing or harassment of gray whales by selecting the no-action alternative and prohibiting the Makah from whaling.  While NMFS may attempt to downplay such impacts by claiming that the Makah would be permitted to slaughter only 20 whales over the course of five years, considering the dramatic ecosystem-wide changes being documented in the Bering Sea, the potential precedential impacts of granting the Makah’s waiver request on other tribal and non-tribal interests, and the potential for “resident” whales to become increasingly important for the survival of the species, such an excuse simply has no merit.



While the critical content and analysis contained in the Draft EIS is deficient, its length complicates the process of preparing substantive comments.  In an attempt to provide some order to this comment letter, AWI splits its comments into two sections.  The first section deals with overarching deficiencies in the Draft EIS providing a substantive analysis of each in the order in which the issue appears in the Draft EIS.  The second section address more specific errors, omissions, or questions about the information contained (or not contained as the case may be) in the Draft EIS.  The issues addressed in the second section are presented in no particular order.  AWI provides references to individual pages when referring to certain claims or facts contained in the Draft EIS.  While efforts have been made to avoid duplication between the two sections, some is inevitable.  


As a preface to its substantive and specific comments on the Draft EIS, comments on the process used to complete the Draft EIS, particularly the lack of sufficient opportunity for the public to participate in this decision-making process, are in order.  


Inadequacy of Existing Comment Deadline:



As an initial matter, NMFS has failed to provide the public, including interested non-governmental organizations, tribes, and scientists sufficient opportunity to review and prepare substantive comments on the Draft EIS.  While the existing 90+ day comment period may be considered sufficient for most environmental documents prepared pursuant to NEPA, said documents are not normally over 900 pages in length and they don’t routinely contain reference to over 700 documents.  To further complicate matters, the Draft EIS references numerous legal opinions, addresses the ICRW and changes in the treaty over time, and covers (albeit inadequately) a wide range of issues from gray whale population estimates to a wave energy project in Makah Bay and from the impacts of whaling on tourism in Clallam County to the precedential impacts of granting a waiver to the Makah Tribe.  While AWI is critical of the content and quality of analysis in the Draft EIS, the amount of information disclosed and discussed along with the amount of information that was left out of the analysis warrants an extended comment period far in excess of the given 90+ days.  


The original comment deadline was July 8, 2008.  The original 60-day comment period encompassed the nearly month long meeting of the IWC held in Santiago, Chile.  For some organizations such as AWI and the Humane Society of the United States (HSUS) their representatives to the IWC Scientific Committee meeting and to the subcommittee/ plenary meetings are the same individuals responsible for crafting comments on the Draft EIS.   In addition to the time spent at the meeting itself, IWC meetings require considerable preparation meaning that the AWI and HSUS representatives were unable to use at least three to five weeks of the original comment period due to their attendance at the IWC meeting.  Whether the scheduling of the original comment period was intentionally planned to overlap with the IWC meeting is not known (though it is difficult to imagine that NMFS staff in Seattle/Portland could have been unaware of the dates of the IWC meeting).  



To address the inadequacy of the original comment deadline, requests were made to NMFS to extend the deadline by 90-days until October 8, 2008.  To its credit, NMFS agreed to extend the deadline until August 15, 2008 though its reasons for providing only a 5-week extension when 90-days was requested is not known.  A second request for an additional 30-day extension in the comment deadline was submitted by AWI and other organizations on July 22, 2008.  This request was in addition to similar requests submitted by other organizations.  On August 5, NMFS officially denied the second request for an extension claiming that the 98-day comment period was sufficient.


AWI believes NMFS was in error for failing to grant an additional 30-days for the public to comment on the Draft EIS for reasons articulated in its two request letters.  AWI along with several other organizations subsequently submitted yet another request for an extension in the comment deadline on the Draft EIS to Secretary of Commerce Gutierrez and NOAA Administrator Lautenbacher on August 8, 2008.  To date, no response to that request has been provided.


As explained in the various letters seeking an extension in the comment deadline, there were a number of credible reasons why NMFS should have granted the original request of an additional 90-days or, at a minimum, agreed to the second deadline extension until September 15, 2008.  In addition to the length of the Draft EIS, the large number of references included in the Draft EIS required additional time for the public to both obtain, review, and rely on that information in their substantive comments.  While NMFS has made efforts to provide copies of the requested references to a number of organizations, including organizations signed on to this comment letter, providing the documents and ensuring that there is sufficient time to review said documents prior to the comment deadline are two very different propositions.  


Similarly, additional time is necessary so that the public can obtain and review the many legal citations included in the Draft EIS and/or conduct independent legal research to determine the accuracy of the legal analysis contained in the document.  There are a number of legal issues relevant to Makah whaling including the legal interpretation of the Treaty of Neah Bay and, in particular, the “in common with” language contained in Article IV, the legal boundaries of the Makah Usual and Accustomed grounds and stations; whether the Treaty of Neah Bay was abrogated by Congress upon its promulgation of the MMPA which includes specific exemptions for Alaskan natives, and the interpretation of the MMPA and WCA as they relate to Makah whaling.  Had NMFS provided an additional 30-days for public comment, such analyses could have been completed and presented for consideration by NMFS.  


The decision by NMFS to deny the request for an additional 30-day extension in the comment deadline was also particularly surprising since there is no compelling reason to complete this NEPA process within a specified time period and because NMFS would benefit from providing the extra time.  The Makah have killed a single whale (in a 1999 hunt the basis of which was subsequently found to be in violation of the law as held in Anderson v. Evans) in over eighty years.  Thus, allowing an extra 30-days for the public to comment on the Draft EIS would cause absolutely no harm to the Makah or to the NMFS staff who have been assigned to work on this project.  


Unlike NEPA review of a proposed change in a federal fisheries quota, for example, where a decision may be necessary before a fishery season is set to begin, there was/is no specific urgency in completing this NEPA review.  Indeed, as specified in the Draft EIS, the present NEPA review is only one step in a multi-step process required by the court in Anderson v. Evans which includes a decision on the issuance of the Makah’s requested MMPA waiver.  While NMFS is acting as if it is attempting to complete this entire process before the tenure of the Bush administration is over, given the complexity of the MMPA waiver process, it is highly likely that a final decision about Makah whaling will be made by the next administration.   As a consequence, providing an additional 30-days to ensure that the public had an adequate opportunity to review and comment on the Draft EIS should not have been denied.  


Ultimately, had NMFS granted the second extension, all interested stakeholders and NMFS would have benefited.  AWI and the other organizations were not seeking an extension in the comment deadline solely for their own benefit but rather, for the benefit of all interested stakeholders, including the Makah, its allies, and those who choose to support the Makah whaling.  The benefit to NMFS would be from the more complete record to be reviewed by its decision-makers and which would help inform their decision.  This is not to say that the ultimate decision would have been supported by AWI or its allied organizations but, at least, NMFS would have had a more complete record on which to base its decision.  



Finally, as addressed in each of the request letters, the role of the public in the NEPA process is crucial to the process.  The Council on Environmental Quality’s NEPA implementing regulations make clear that public scrutiny of NEPA documents is “essential to implementing NEPA,” 40 CFR §1500.1(b), and that federal agencies are to “encourage and facilitate public involvement in decisions which affect the quality of the human environment.”  Id. at §1500.2(d).   


Unlike NMFS which has access to experts on various issues on its own staff and/or can afford to hire various consultants to address a wide range of issues under consideration in an EIS, few if any organizations have access to such specialists on staff or externally particularly when dealing with a limited comment opportunity.  Certainly, AWI does not have ready access to experts in gray whale population biology, gray whale ecology, oceanographers, benthic invertebrate ecologists, global climate change specialists, and/or alternative energy specialists requiring existing staff to do their best to study and become familiar with a vast amount of information in order to provide substantive comments on NEPA documents like the Draft EIS.  Had NMFS provided an additional 30-days to facilitate public review and comment on the Draft EIS, a larger amount of material could have been reviewed and integrated into the comment letter thereby improving the quality and value of the comments to the benefit of the NMFS decision-makers.


For the foregoing reasons, AWI requests that NMFS immediately publish a notice reopening the comment period on the Draft EIS for, at a minimum, 30-days to provide interested stakeholders with additional time to analyze the Draft EIS, research issues of concern, and submit informed and substantive supplemental comments.  While AWI hopes NMFS will reopen the comment period for the benefit of all interested stakeholders, AWI intends, regardless of the NMFS response to this request, to submit a supplement to this comment letter to provide more detailed analysis of certain claims/conclusions included in the Draft EIS.


Substantive and Specific Comments on the Draft EIS:



The remainder of the comment letter identifies substantive and specific comments on the Draft EIS.  The substantive comments are no more or less important than the specific comments but the latter reflect detailed criticisms of the content or analyses in the Draft EIS while the former address broader deficiencies in the document.  The order in which substantive or specific issues/criticisms are discussed does not reflect the importance or relevance of the issue.  Some overlap is inevitable between these two categories of comments though efforts have been made to reduce repetition.   



Substantive Comments:



1.
The Makah cannot meet the IWC’s definition of aboriginal subsistence whaling and, therefore, under both the provisions of the ICRW and pursuant to national law, the Makah cannot be allowed to whale:



The IWC regulates two types of whaling; commercial and aboriginal.  The ICRW (the treaty that established the IWC) contains no explicit reference to aboriginal whaling.  Similarly, the IWC’s Schedule contains no specific definition of aboriginal subsistence whaling nor does it define the criteria that must be met to qualify as an aboriginal subsistence whaling group.  Rather, the Schedule sets forth the aboriginal subsistence whaling quotas ostensibly accepted by the IWC.  


Over time the IWC has agreed on both criteria to determine who can qualify to conduct aboriginal subsistence whaling and to a definition of subsistence use.  The basic criteria that any group desiring to engage in aboriginal subsistence whaling must meet are to demonstrate a continuing traditional dependence on whaling and on the use of whales.  The Makah cannot meet this standard.



The Draft EIS claims that a combination of factors led to the suspension of Makah whaling in the 1920s.  Draft EIS at 3-233. These factors allegedly included the dramatic reduction in the number of whales available to the Makah due to the impacts of commercial whaling on the stocks, the decimation of the Makah themselves as a result of smallpox and other infectious diseases, a reduction in the demand for whale oil, the increased profitability of sealing, and the U.S. government’s failure to provide promised assistance to help the Makah retain its whaling practices during the government’s efforts to assimilate the Makah into western society.  Draft EIS at 1-5.  While all of these issues may have occurred, only one, the increased profitability of sealing, led to the Makah’s abandonment of whaling so that the tribe could benefit from the lucrative trade in seal products.  Draft EIS at 3-235.  Thus, contrary to the claims made by the Makah and NMFS, the tribe was not compelled or forced to give up whaling but voluntarily elected to forego whaling in order to take advantage of the more profitable sealing industry.  


NMFS has attempted to use this combination of factors argument to claim that it was, in effect, the fault of the U.S. government that the Makah gave up whaling for over seventy years before killing a whale in1999.  By presenting the argument this way, the U.S. government was taking the blame for the Makah’s extended hiatus from whaling while allowing the Makah to gain sympathy for its alleged mistreatment.  In reality, neither the devastation of gray whale stocks by commercial whaling or U.S. government policies involving the Makah had anything to do with the Makah’s decision to forego whaling.  Instead, the potential for profits from the sealing industry led to the Makah’s decision to abandon its whaling tradition.  Since the decision was voluntary and not forced, the Makah must solely shoulder both the burden and blame for failing to continually engage in whaling and, therefore, for not meeting the IWC criteria to qualify for aboriginal subsistence whaling.  


The fact that the Makah may continue to sing songs about whaling, conduct whaling ceremonies, and engage in cultural events relevant to whaling does not satisfy the IWC’s criteria of a “continuing traditional dependence on whaling and on the use of whales.”   See 1981 Ad Hoc Technical Working Group’s definition of “aboriginal subsistence whaling.”   The key here is the word “continuing” and the phrases “on whaling and on the use of whales.”  The term “continuing” clearly means that the use of whales or practice of whaling has occurred on a regular basis over time.  While it is inevitable that there could be years when an aboriginal group would not or could not engage in whaling due to a sufficiency of stored food supplies, a focus on collecting other food stuffs, due to injury to the whaling captain or crew members, or because of weather, an eighty-year hiatus in whaling does not meet the standard of “continuing.”  Moreover, the phrase “on whaling and on the use of whales” means that the group must demonstrate a continuing traditional dependence on both whales and whaling.  The fact that an aboriginal group may have a traditional dependence on whales based on various songs, ceremonies, or dances about whales performed over decades is not sufficient to meet this definition as the group also has to demonstrate a dependence on whaling and on the use of whales.  The Makah cannot demonstrate such a dependence. 



It is clear that the primary intent of this standard is to ensure that aboriginal groups who have a legitimate subsistence need for the products of whales obtained through whaling can meet those needs.  NMFS concedes this intent when it indicates that the Ad Hoc Technical Working Group’s definition of “aboriginal subsistence whaling” “refers to a ‘continuing traditional dependence’ on whale products for subsistence.”  Draft EIS at 3-330.  Thus while songs and ceremonies about whales may have persisted within Makah culture even after whaling was discarded as a routine practice, neither can satisfy a subsistence need for whale products.   Moreover, if whaling was as culturally important to the Makah as the tribe suggests then its songs, ceremonies, and other practices relevant to whaling would have been passed down from generation to generation even though whaling itself was no longer practiced.  If that is the case, as the Makah suggest it is, this demonstrates that the Makah are more than capable of preserving its cultural connections to whales without slaughtering and eating them.  



The Makah can’t use the gray whale’s listing under the Endangered Species Act (ESA) as a defense for it hiatus of whaling.  First, the Makah’s decision to voluntarily stop whaling occur some forty-years before the precursor to today’s ESA was passed by Congress.  Second, even if such a gap did not exist, the Makah can’t use the ESA as an excuse for not resuming whaling if, in fact, whaling is of such significant cultural importance to the tribe.  Alaskan natives, for example, consistently (with limited exceptions) killed bowhead whales even after the bowhead was listed as an endangered species (which remains the bowheads’ designation).  Similarly, the international protections afforded the gray whale in the 1930s and in 1946 under the ICRW and its Schedule cannot be relied on to justify the Makah’s whaling hiatus since both laws permitted some level of aboriginal subsistence whaling.   


NMFS may attempt to claim that the reasons for the Makah’s decision to forego whaling are irrelevant since the IWC has issued an ASW quota for gray whales which is shared between the U.S. and Russia.  This too would be in error.  Indeed, an examination of the history of the Makah whaling issue within the IWC demonstrates that the IWC has actually never approved the Makah’s statement of need.  In 1996, the first year that the U.S. sought a quota for the Makah, the U.S. withdrew the proposal when it became clear that it did not have the required votes.  The following year, the U.S. and Russia submitted a joint request for a quota as both countries claimed to have aboriginal groups who had a legitimate subsistence need to slaughter gray whales.
  The verbatim record from the discussion of the joint quota during the meeting in which a minimum of 17 countries questioned the Makah’s alleged subsistence need provides compelling evidence that the tribe’s need was never accepted or recognized. 


Instead, the IWC debated the addition of language to amend the introductory portion of the aboriginal subsistence whaling portion of the IWC Schedule (paragraph 13(b)(2)) to add the language “whose traditional subsistence and cultural needs have been recognized by the International Whaling Commission.”  Draft EIS at 1-34.  The U.S. rejected the “by the International Whaling Commission” clause claiming that  the “IWC had not established a mechanism for recognizing such needs, other than adoption of a catch limit … .”  Id.  Subsequently, the IWC supported the U.S. approach and accepted the joint request for a gray whale catch limit.  


While the U.S. touted this vote as IWC approval of the Makah gray whale hunt, the Australian delegation countered that the IWC did not recognize the traditional subsistence and cultural needs of the Makah as required by the amended Schedule language.  Clearly, the U.S. efforts to remove any reference to the IWC having a role in determining subsistence need was based on its long-term efforts to unilaterally decide whether its aboriginal groups have a legitimate need.  In the end, the IWC only approved the joint request by consensus because the majority, while rejecting claims of the Makah’s subsistence needs, did not want to penalize Russia’s Chukotkan natives for their government’s decision to submit a joint request with the U.S.   



In 2004, after the Russian delegation complained that its Chukotkan natives were being treated differently than other aboriginal groups, it was eventually decided to entirely eliminate the “whose traditional subsistence and cultural needs have been recognized”  from the Schedule.  This decision, which of course the U.S. supported, furthered the U.S. effort to create an environment whereby it and other countries that allow aboriginal subsistence whaling could unilaterally decide if their aboriginal groups had a legitimate subsistence need.


The U.S. now claims that it, not the IWC, has the unilateral authority to recognize the needs of the Alaskan Inupiats and the Makah.  For example, even before the “have been recognized” language was removed from the Schedule in 2004, the U.S. interpretation of that language was that “each IWC party was free to recognize the subsistence and cultural needs of its aborigines.”  Draft EIS at 4-202 citing IWC 1998.  


Yet, there remains confusion over the role of the IWC versus the role of individual IWC-member governments in assessing the need of aboriginal groups.  For instance, NMFS asserts that in order to seek IWC approval for an aboriginal subsistence whaling catch limit, a contracting government must “submit a proposal to the IWC based on cultural and nutritional needs documented in a needs statement.”  Draft EIS at 1-21.  If individual government’s can recognize the aboriginal needs of their subsistence groups then the submission of so-called need statements to the IWC would seemingly be unnecessary.  Instead, countries should just submit to the IWC’s Scientific Committee a document delineating the number of whales it would like to allow its aboriginal groups to kill so that the Scientific Committee can determine if such a quota would be sustainable or not.  


While this may or may not reflect the U.S. interpretation of the current requirements for the IWC to review and accept or reject a needs statement, it is clear that, largely due to U.S. supported alterations to the relevant language in the Schedule, there is no clear understanding of what is or is not required to obtain IWC approval for aboriginal subsistence whaling.  NMFS must clarify precisely how the U.S. interprets the IWC’s Schedule provision pertaining to aboriginal subsistence whaling.



2.  
NMFS has failed to demonstrate that the Makah’s whaling “rights” contained in the Treaty of Neah Bay have not been abrogated by Congress:



NMFS briefly discusses the case law relevant to treaty abrogation in the Draft EIS.  It concludes that the Supreme Court has required “clear evidence that Congress actually considered the conflict between the intended action on the one hand and Indian treaty rights on the other, and chose to resolve the conflict by abrogating the treaty” citing United States v. Dion 1986, Draft EIS at 1-11.  NMFS failed, however, to discuss whether the whaling provisions contained in the Treaty of Neah Bay were abrogated when Congress promulgated the MMPA despite the fact that this issue has been raised by many stakeholders groups over the years and has been referenced in past lawsuits.   The court in Anderson v. Evans addressed the treaty abrogation issue ruling that “[w]e need not and do not decide whether the Tribe’s whaling rights have been abrogated by the MMPA.”  Draft EIS.  Thus, though it remains an open legal question as to whether Congress has or has not abrogated the treaty rights of the Makah in regard to whaling; the evidence suggests that Congress has, indeed, done so.


Despite whatever federal trust responsibility the U.S. government may have to the Makah tribe, it also has an obligation to ensure that any tribal treaty remains in full force and effect before engaging in efforts to enforce or authorize specific treaty articles.  In other words, NMFS is obligated to determine if a treaty or a provision within a treaty has been abrogated as a first step before expending time and resources attempting to enforce or authorize the treaty or a particular provision contained therein.  



The MMPA, promulgated in 1972 by Congress, includes a specific exemption for Alaskan natives to permit them to continue to kill marine mammals despite the prohibitions against such killing contained in the Act.  See MMPA Section 101(a)(3).  No such exemption was created for the Makah tribe or any other native group inhabiting the U.S. mainland.  Considering the alleged importance of marine mammals, including whales and seals, to the cultural, spiritual, and economic history of the Makah tribe it is inconceivable that tribal members or tribal leaders were not aware of efforts underway within Congress in 1972 to pass a law to protect marine mammals.  Not only were such efforts likely reported in local newspapers, on the radio, or on television but surely the Makah’s elected Representative or Senators at least informed the Makah of said deliberations and/or actively sought the tribe’s input into such legislation.  Perhaps the Makah were even advised of the exemption being crafted for the Alaskan natives and asked if they too would desire such a special condition to be contained in the legislation to protect its interests.  


The fact that Congress did not carve out a specific exemption for the Makah or for any  Native American tribe in the lower 48 states as it did for Alaskan natives demonstrates that Congress, which had to be aware of the Treaty of Neah Bay, explicitly elected to abrogate the whaling and sealing provisions of that treaty either with or without concurrence of the Makah tribe.  AWI has initiated an extensive search of all relevant documents and legislative history associated with the promulgation of the MMPA in order to locate any document or reference to the Makah tribe if such a reference exists.  Even if this analysis finds nothing of relevance, this does not obviate the fact that Congress only exempted Alaskan natives from the MMPA.  



If the whaling and sealing “rights” of the Makah have been abrogated as the evidence suggests, then there is no compelling treaty “right” to whaling and NMFS has no unique responsibility to attempt to secure a treaty “right” that does not exist.  If this is the case, it offers compelling evidence for NMFS to terminate this entire process.  Presumably, the Makah Tribe could still apply for an MMPA waiver and permit and the U.S. government could still seek an ASW quota for the Makah at the IWC.  The Makah could no longer use its “treaty” as a justification for the waiver nor would the treaty be relevant within the IWC.  



It should not be the responsibility of AWI or any other interest group to prove that the Makah’s whaling (and sealing) “rights” embedded in the Treaty of Neah Bay have been abrogated by Congress.  Rather, NMFS should have engaged in such an analysis and/or required the Makah to provide compelling evidence that its treaty “right” had not been abrogated in its MMPA waiver and permit application.  Until and unless this is done, the current process must be terminated since the treaty’s abrogation is of such critical importance to the fundamental issue at the heart of this controversy.



3.
The Treaty of Neah Bay does not provide the Makah with the exclusive right to hunt whales and specific treaty articles cannot be implemented independently of the entire treaty:


For nearly fifteen years, some within the Makah Tribe have relied on the language contained in its 1855 Treaty of Neah Bay as the primary justification for their desire to resume whaling.  NMFS has also used that language to defend its ongoing efforts to secure the opportunity for the Makah to engage in whaling by claiming that the Makah is the only tribe to have explicitly preserved their right to whale in their treaty with the U.S. government.  



The treaty language pertaining to whaling is contained in Article IV which states that “[T]he right of taking fish and of whaling or sealing at usual and accustomed grounds and stations is further secured to said Indians in common with all citizens of the United States.”  In referencing this language, the Makah and NMFS all too frequently neglect to include the “in common with” language either because they believe it is irrelevant to the question of whether the Makah have a treaty right to whale or because it creates a potential problem with using the treaty language to permit the Makah to whale.  



The court in Anderson v. Evans addressed the “in common with” language.  It said:



We have recognized that the “in common with” language creates a relationship between Indians and non-Indians similar to a cotenancy, in which neither party may “permit the subject matter of [the treaty] to be destroyed.”  United States v. Washington, 520 F.2d 676, 685 (9th Cir. 1975).  See also United States v. Washington, 761 F.2d 1404, 1408 (9th Cir. 1985) (recognizing that “in common with” has been interpreted to give rise to cotenancy type relationship).  While this “in common with” clause does not strip Indians of the substance of their treaty rights, see Washington v. Washington Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 677 n. 22 (1979), it does prevent Indians from relying on treaty rights to deprive other citizens of a fair apportionment of a resource.  See id. at 683-84. 



The court went on to explain that the “in common with” language in the treaty ensures that both sides (Indians and non-Indians) have “right, secured by the treaty, to take a fair share of the available fish.”  Recognizing that the case law on interpreting the “in common with” language dealt largely with the apportionment of salmon and other fish stocks between Indians and non-Indians, the court explained that in the context of gray whales, “the Makah cannot, consistent with the plain terms of the treaty, hunt whales without regard to processes in place and designed to advance conservation values by preserving marine mammals or to engage in whalewatching, scientific study, and other nonconsumptive uses.”  Citation omitted.   



While we don’t dispute the court’s finding, we do believe that the court has misinterpreted the intention of the “in common with” language contained in Article IV of the Treaty of Neah Bay by failing to consider the historical context at the time the treaty was signed.  In 1855, both the Makah and non-Indians were engaged in whaling, fishing, and sealing.  Thus, when the Treaty of Neah Bay was signed both groups had a desire to continue to have access to whales without one group being given preference over the other.  The “in common with” language provided that balance to ensure that both groups had equal opportunity to slaughter whales for use or trade in whale products.  At the time, whale conservation was not an issue of concern.  


The fact that the court interprets the “in common with” language as involving disputes over salmon and other fish species is not surprising.  The “in common with” language in the Treaty of Neah Bay also pertained to fishing which, like whaling, was practiced by both Indians and non-Indians in 1855.  Thus, the “fair share” rulings ensuring balanced apportionment of the fish, seal, and whale stocks between Indians and non-Indians made sense given the historical context in which the Treaty of Neah Bay was signed.  



Unlike whaling, however, fishing for salmon and other species persisted without any significant disruption from well before 1855 to the present day.  Whaling, on the other hand, was not consistently practiced by either the Makah or non-Indians since 1855.  As the vast stocks of whales, including gray whales, were devastated by commercial whaling operations such operations began to shut down.  For the Makah, as evidenced in the Draft EIS, they abandoned whaling in order to take advantage of more the more lucrative sealing industry.  The last gray whale killed by the Makah was allegedly killed in 1928.  


Given the historical context during the time when the Treaty of Neah Bay was signed, it is clear that the intent of the “in common with” language was to ensure that both Indians and non-Indians would continue to have access to the whales for slaughter.  Whale conservation was not an issue at that time and didn’t become relevant or of concern for several more decades.  The court in Anderson v. Evans introduced a modern interpretation of this “fair share” standard by suggesting that the Makah’s interest in slaughtering whales must be balanced against the interests of non-Indians in gray whale conservation, scientific study, and other non-consumptive uses.  What the court did not consider, however, is that the “in common with” language guarantees a non-Indian the same opportunities to use gray whales as that granted a Makah.  Thus, if the Makah were allowed to whale then NMFS could not simply reject out of hand any request made by a non-Indian who may desire a similar opportunity.  While the non-Indian would have to comply with the same standards as the Makah, including the submission of a waiver of the MMPA’s marine mammal killing prohibition and/or request for a permit to kill a whale, NMFS would be obligated based on the “in common with” language in the treaty to give equal consideration to such a request as that it has given to the Makah’s application.
   



Thus, the potential precedential impact of a decision by NMFS to grant a waiver to the Makah permitting the tribe to whale extends beyond other Native American tribes or to how other countries may respond to their own indigenous groups but must include the possibility that any citizen could request permission to kill a gray whale.  


While NMFS could claim that it would never countenance such a waiver application or permit request from a non-Indian, this would be a rather simplistic response to a far more complex issue.  Indeed, considering that the treaty language was signed well before any protective legislation was promulgated to protect the gray whale, that an ancestor of a non-Indian whaling captain may have as much of a cultural connection to whales as a modern day Makah tribal member who hasn’t killed a whale for some eighty years, and since NMFS repeatedly claims that there are more than enough gray whales for over 400 to be killed without harming the stock, applicants could make plenty of arguments to support such a request.  Consequently, NMFS must provide a more detailed explanation as to the legal interpretation of the “in common with” language in the Treaty of Neah Bay and expand its analysis of the precedential impacts of its decision, if made, to grant the Makah a waiver from the MMPA.


Furthermore, if NMFS and the Makah are going to rely so heavily on the Treaty of Neah Bay to justify the whaling by the tribe, then all provisions of the treaty must be equally enforced.  The U.S. government should not and cannot pick and choose what provisions of the treaty it deems acceptable and worth pursuing and which provisions it can ignore.  For example, Article 10 of the Treaty specifies that the Makah are “desirous to exclude from its reservation the use of ardent spirits, and to prevent its people from drinking the same, and therefore it is provided that any Indian … who shall be guilty of bringing liquor into said reservation, or who drinks liquor, may have his or her proportion of the annuities withheld from him or her … .”  Sadly, it is well known and reported that some member of the Makah tribe have difficulties associated with the consumption of alcohol and other illicit drugs.  These issues are no different than those that afflict far too many American households.  The difference is that the Makah have a treaty provision that forbids the presence of ardent spirits on its reservation.  While NMFS does not have the legal authority to enforce this provision, other federal agencies may have such authority and/or may be able to work with the Makah to enforce this provision of its treaty.  For either NMFS or the Makah to ignore this important treaty provision while so heavily relying on Article 4 in their attempt to justify whaling by the Makah is inappropriate.  


4.
NMFS has failed to disclose all relevant information about threats to the gray whale throughout its range, has focused its analysis too narrowly on the project area, and has failed to adequately evaluate the cumulative impacts of the proposed project:


The Draft EIS defines the project area or proposed action area as the Makah’s Usual and Accustomed grounds (U&A) excluding the Strait of Juna de Fuca.  Draft EIS at 1-3.  This area was delineated by the Makah in its waiver application.  The tribe elected to exclude the waters within its U&A within the Strait of Juan de Fuca based on “concerns about public safety and the effects of hunts on gray whales in the local area.”  Draft EIS at 1-3. 


NMFS makes a significant yet fundamental error in the Draft EIS by focusing its analysis nearly completely on the so-called project area.  As a result, nearly the entirety of Chapter 3 in the Draft EIS describes the affected environment within the project area.  While this description (as discussed throughout this comment letter) is neither complete nor sufficiently detailed as required by NEPA, NMFS largely fails to describe the affected environment outside of the project area.  NMFS fails to provide any explanation as to why it elected to limit the primary scope of its analysis to the project area and/or why it believes this is consistent with NEPA.  The reality is that it’s not.



Regardless of the focus of the opinion in Anderson v. Evans on resident whales, the court ordered the preparation of an EIS.  The court did not specify that the EIS should only focus on a small portion of the gray whales’ entire range nor did it limit the scope of the analysis to only resident whales.  Rather, NMFS must have made this determination and, by doing so, has failed to comply with NEPA and has failed to provide any substantive disclosure or discussion of the affected environment and threats to the gray whale outside of the project area.  


Thus, while NMFS briefly mentions, among other things, the existence of the California Current, El-Nino and La-Nina weather patterns, the Pacific Decadal Oscillation
 and the potential impact of these physical and climatic phenomena on currents, habitats, fauna, and flora within the project area, it entirely fails to disclose or only briefly mentions a whole host of issues and threats that impact the gray whale and its habitat throughout the species range from the arctic to Mexico.  The same focus is found in the discussion of biological resources (i.e., phytoplankton, zooplankton, fish and invertebrates, and other species) and their presence, productivity, and ecological role within the Pacific Northwest despite the significance of these resources to gray whales throughout the species range.  


Similarly, in the discussion relevant to the benthic environment in the Draft EIS, the information is limited to the benthic characteristics and processes within the project area.  See Draft EIS at 3-45 and 3-46.  Indeed, this entire section of the Draft EIS is focused on the project area with only a general reference to, for example, the gray whale benthic feeding in the northern portion of the summer range in Section 3.4.3.3.1 of the Draft EIS.  Draft EIS at 3-48.  For reasons articulated below, this largely myopic concentration on the project area avoids the disclosure and discussion of a whole range of issues that directly, indirectly, and cumulatively impact the gray whale and the species habitat.



This is not to suggest that there is no discussion of the ecology or biology of gray whales beyond the project area.  The Draft EIS includes sections, for example, summarizing the feeding ecology of gray whales (see Draft EIS at 3-61) including information on their unique attribute of suction feeding, the type of prey consumed, the fact that they don’t solely feed during the summer on their arctic feeding grounds but may feed opportunistically along the migratory route, that resident whales consume a variety of prey including pelagic species, and that their feeding behaviors provide benefits to other species, including seabirds.  Similarly, general information about the gray whales summer distribution and ecology north of the Alaska peninsula including very brief descriptions of prey types and density, impact of oceanographic changes on both prey species and gray whales, impact of gray whales on benthic invertebrates, and changes in gray whale distribution over time is included in the Draft EIS (see page 3-74) though the analysis is far from comprehensive or complete.



NMFS cites certain investigators who propose that the allegedly increasing number of gray whales has led to the overexploitation of amphipods in the Bering Seas potentially leading to a permanent localized loss of amphipod or other prey communities forcing the whales to expand their summer range to locate alternative forage (citing Highsmith and Coyle 1992, Weitkamp et al. 1992).  While there is compelling evidence that gray whales have expanded their summer range, the explanation for this shift provided by NMFS is only one possible cause.  NMFS fails to disclose the other potential factors (discussed below) forcing such a shift preferring to articulate only those reasons that best support the NMFS claim that gray whales have reached or exceeded the carrying capacity of the habitat and now are causing impacts that not only adversely impact the species itself but disrupt the ecology of the arctic food web.  



The Draft EIS also includes information (see Draft EIS at 3-63) about the seasonal migrations of the species identifying the timing of southbound and northbound migrations, explaining the phased pattern of migrations among different groups of whales (i.e., near-term pregnant whales, non-pregnant females, mature males, and immature whales of both sexes (southbound migration); adult and juvenile whales, whales with calves (northbound migration)), and migratory routes in relation to shore (northbound whales generally migrate closer to shore than southbound whales). 


What is missing from the Draft EIS is of the greatest concern and demonstrates that NMFS has failed to meet the legal requirements imposed by NEPA in regard to the content and analysis mandated in an EIS.  Again, inexplicably, the vast majority of the information and analysis contained in the Draft EIS is focused on the so-called project area as NMFS has failed to disclose critical information about the gray whale, the species habitat, and threats to both that exist outside the project area.  Such full disclosure is required under NEPA.  


In addition, since NMFS evaluates the impacts of its proposed action on the ENP gray whale stock as a whole, one gray whales using the Makah U&A or ORSVI areas, and in terms of distribution changes within the Makah U&A and the PCFA, it is obligated to disclose all information about the gray whale throughout the species migratory range.  Draft EIS at 4-31.  Without such information its analysis of the impacts of the proposed action on the entire ENP gray whale population is incomplete.


Gray whales, including gray whales that may be killed by the Makah (if the tribe is allowed to whale) occupy an area ranging from the arctic to Mexico.  Throughout that range there are an abundance of threats to the gray whales and their habitat.  The disclosure of all information about gray whales throughout their range including an analysis of all threats, both within and outside of the project area, was required to be included in the Draft EIS.  NMFS simply cannot legally justify excluding such information from the Draft EIS and must, assuming it has any interest in complying with federal law, terminate the current process and (assuming it chooses to go forward with an effort to evaluate the impacts of Makah whaling) prepare a new EIS or supplement to the existing Draft EIS.  A new EIS or supplement to the Draft EIS is required both by the plain language of NEPA and its implementing regulations to address this serious deficiency in the current document.   



In such a supplemental EIS, NMFS must disclose and analyze information in the following subject areas.  These subjects either were not addressed at all in the Draft EIS, were only addressed (albeit inadequately) within the project area, or were incompletely evaluated.  These subjects are not listed in any particular order of importance as all must be included in a supplemental EIS.  



A.
Algal blooms.  This issue is briefly discussed in the Draft EIS (see page 3-124) but is largely limited to the project area.  Though NMFS concedes that the frequency of such blooms is increasing off the coast of Washington, it must disclose the frequency and severity of such blooms throughout the migratory range of gray whales and discuss how such blooms may adversely impact gray whales and their habitat, including any of their prey species.



B.
Oil and gas exploration activities.  Remarkably, NMFS did not disclose or discuss oil and gas exploration activities and their potential direct, indirect, or cumulative impacts on gray whales anywhere in the Draft EIS.  While there may presently be no oil and gas exploration activities within the project area or off the coast of Washington, there are extensive exploration activities (including seismic testing, drilling, and production) within the summer range of the gray whale in the arctic.  


While the Minerals Management Service (MMS) is primarily responsible for the regulation of such activities, NMFS is intimately involved in reviewing potential impacts of such activities on federally protected species and/or in issuing various permits to allow for the take (mainly through harassment) of marine mammals protected under both the ESA and MMPA.  A review of the MMS website reveals that there are substantial areas within the arctic that have been or could be leased for oil and gas exploration activities.  The range of the gray whale, which is expanding as the species searches for additional prey resources, overlaps with the offshore lease areas.  Moreover, as evidenced by the multitude of NEPA analyses, biological assessments, biological opinions, and other analyses required under the relevant laws, there is no question that oil and gas exploration activities can and do directly and adversely impact gray whales and their habitat.


Furthermore, the recent decision by President Bush to rescind the presidential order prohibiting offshore oil and gas development in the mainland U.S. and the increased attention to this issue within Congress raises the possibility that, in the not too distant future, oil and gas exploration activities could commence off the coasts of Washington, Oregon, and California which would add to the increasing threats already plaguing the gray whale.  NMFS must consider and analyze the potential impact of all such oil and gas exploration activities, including such activities occurring or planned in the coastal waters of Canada and Mexico, in a supplemental EIS.


Such an analysis also must include a more comprehensive assessment of the potential adverse impacts of oil spills on gray whales.  This is essential both because of the increased risk of such spills if the analysis area includes the entire range of the gray whale versus only the project area and because the existing analysis in the Draft EIS is entirely inadequate.  While the existing analysis includes a summary of potential impacts of oil spills on gray whales including impacts to their swimming speeds, time submerged, direction of movement, impacts to their eyes and epidermis, and the risks associated with consuming tar balls or breathing oil vapors, it discounted such impacts as slight and short-term.  


This apparent disregard for the potential adverse impacts of oil spills on gray whales is particularly alarming since NMFS concedes that the “volume of shipping traffic (entering and exiting Puget Sound) puts the region at risk of having a catastrophic oil spill.”  Draft EIS at 3-126.  It goes on to conclude that “the proposed removal of the current moratorium on oil and gas exploration and development off the British Columbia coast may increase the danger of a major accident in the region” and that “the possibility of a large spill is one of the most important short-term threats to coastal organisms in the northeastern Pacific.”  Draft EIS at 3-127 citing Krahn et al. 2002.   The fact that shipping accidents were responsible for the largest volume of oil discharged in Washington from 1970 to 1996, Draft EIS at 3-127, and that it is predicted that there will be an annual 4 percent increase in ship traffic into and out of Puget Sound in the future only adds to the significance of this potential threat to gray whales.  



C.
Wave energy.  NMFS mentions in the Draft EIS that there are ten marine energy projects currently proposed in Washington State.  Draft EIS at 3-134. Wave energy technologies are relatively new and untested.  There are various prototypes available including some that are largely submerged and some that float on the surface of the ocean or are only partially submerged.  Though legislation specific to the regulation of wave energy development is either non-existent or incomplete, the Federal Energy Regulatory Commission (FERC) has taken the lead in attempting to regulate the development of this industry.  Other agencies, including NMFS, the MMS, and the U.S. Army Corps of Engineers also play a role in regulating this growing industry.



NMFS identifies a single wave energy project for construction in Makah Bay, located in the Makah U&A, which received a license from FERC in December 2007.  Draft EIS at 3-135, 5-1.  This project involves the installation of four buoys about 3.7 miles from shore in 150 feet of water.  Each buoy would be tethered by cables to four surface floats while each float will be connected by a cable to a subsurface anchor buoy just above the seafloor.  An analysis of the environmental impacts of the project concluded that there would only be minor or localized risks to gray whales.  This analysis is, however, suspect considering the growing body of documents, reports, and other assessments suggesting that wave energy projects may pose greater threats to the environment, including to cetaceans, than anyone has revealed.  Even NMFS reports that wave energy projects “have the potential to result in serious injury or death of migrating or summer-feeding whales.”  Draft EIS at 5-5.  NMFS adds that “ocean energy projects could have a greater impact on summer-feeding whales in the PCFA survey area than on the ENP gray whale stock as a whole because the summer-feeding whales spend more time along the west coast.”  Draft EIS at 5-6.   Considering the novelty of wave energy projects, the diversity of designs, and the vagaries of the current permitting process, the severity of many of the potential impacts of such projects are uncertain.  As a result, the precautionary principle is particularly relevant here since it is important to identify and comprehensively address all impacts before significant funds are invested into the development of this technology.


Of particular concern are the potential impacts of the sound or noise produced by such wave energy units to cetaceans, the impacts of any electromagnetic field produced by the units, and the possibility of injury, mortality, or disturbance of cetaceans as a result of entanglements with the buoy mooring system and transmission cable or from collisions with the mooring and anchor lines/cables used to attach these machines to the sea floor.  Draft EIS at 5-5. While the Makah Bay project will likely have an impact on gray whales, it is the cumulative impact of all potential wave energy projects that is of greatest concern.  


Beyond the ten potential projects that NMFS identified in Washington State, a review of the FERC website identifies several other projects, currently in various steps of the planning and permitting process, for California, Oregon, and Washington.  Though NMFS mentions “several proposals by various entities to develop ocean energy projects all along the Pacific coast,” Draft EIS at 5-2, it fails to evaluate the cumulative impact of said project because it claims that they are “in the preliminary stages of study and design, and it is difficult to predict how many will ultimately be deployed and in what configuration” making any analysis of their impacts “speculative” or “not possible.”  Id.  Yet, while attempting to avoid any analysis of the cumulative impacts of these projects, NMFS concedes that the “additional ocean energy projects proposed along the gray whales’ migration route … if developed could affect migrating gray whales.”  Draft EIS at 5-5.   Moreover, despite acknowledging that “ocean energy projects arrayed along the west coast could negatively affect the abundance of the gray whale population as a whole,” NMFS reasserts that “there is insufficient information at this time to evaluate potential cumulative effects.”  Id.  



Considering the sheer number of such projects, the fact that there is considerable pressure on the government, including state government, to identify alternative sources of energy, and because of the potential adverse impacts of these projects, both individually and cumulatively, on the marine environment including whales, NMFS cannot avoid full disclosure and analysis of these projects.  While not all of these projects have been given the green light by the relevant state or federal regulatory agencies, they are reasonably foreseeable and, therefore, must be included in any cumulative impact analysis.  Without such an analysis the Draft EIS is incomplete and violates NEPA.


D.
Ocean noise:  NMFS includes a very limited and superficial analysis of the impact of ocean noise on cetaceans and other marine species in the Draft EIS.  Considering the ubiquitous problem with ocean noise throughout the world’s oceans, all of the uncertainty regarding the full range and severity of threats posed by ocean noise to marine mammals and their prey species, along with the growing evidence of such adverse impacts, however, NMFS is obligated to provide a far more comprehensive analysis of this issue and its potential impacts on gray whales throughout their range.  


The world’s oceans are polluted more than ever with noise.  Noise levels in some areas of the gray whales range have doubled every decade for the past six decades.  While some noise is from natural sources, most is human generated emanating from boats/ships/ vessels (of all sizes), from undersea exploration activities (i.e., for scientific research and for oil and gas exploration and exploitation), and from military operations (i.e., active sonar use, explosive detonations).  While our knowledge of the impacts of such anthropogenic noise sources on cetaceans is improving, our understanding of such affects remains rudimentary at best.  The lack of certainty in defining such impacts is due to a number of variables including, but certainly not limited to, not understanding the auditory thresholds of the species in question, the difficulty in study noise impacts on cetaceans in a wild environment, a lack of knowledge about the physiology of the auditory process in gray whales, the fact that affected whales may never be seen or monitored, and since proving cause and effect (to the degree that certain agencies may desire) is impossible.  


We know that ocean noise impacts marine mammals including cetaceans and that such impacts can range from behavioral disturbance to mortality.  This is based on behavioral studies that have documented changes in whale behavior, swimming speeds, direction of movements, breathing frequencies, cessation of or changes in vocalizations, and active avoidance or escape from the vicinity of the anthropogenic noise source.  Draft EIS at 3-174.  We have some understanding as to how the frequency, duration, and intensity of ocean noise may affect certain species resulting in no impact, temporary loss of hearing, permanent damage to the auditory system, or non-auditory tissue and organ damage though our understanding of the long-term impacts of repeated or constant exposure of cetaceans to noise remains very limited.  



We do, however, understand the importance of sounds to cetaceans.  Whether sounds are used to communicate with pod members or relatives, used to detect prey, used for navigation, or used to identify the approach of a predator, the ability to hear is of critical importance to marine mammals including cetaceans.  Perturbations to these abilities can have grave consequences.  We also understand, as conceded by NMFS, that baleen whales are thought to be most sensitive to low-frequency sounds, Draft EIS at 3-173, and that responses to noise can vary by sex and age as cow-calf pairs of gray whales are considered more sensitive to disturbance by whale-watching vessels than other age or sex classes.  Draft EIS at 3-175 citing Tilt 1985.


Despite the significance of this issue to gray whales, NMFS has largely glossed over the subject providing some very basic analysis of noise sources and impacts to cetaceans but then downplaying the impact of noise on the gray whale within the project area.  See e.g., Draft EIS at 3-166.   Moreover NMFS has failed to exhaustively document the full range of anthropogenic noise sources potentially affecting gray whales throughout the species range.  It also failed to provide a comprehensive review of all of the relevant research, much of which NMFS funded or been closely involved with, on the general subject of ocean noise impacts in marine ecosystems to the more specific subjects of ocean noise impacts on cetaceans or gray whales.  It is of particular importance (as well as being required by law) that NMFS consider the cumulative impact of ocean noise on gray whales including the impacts associated with oil and gas exploration activities in the arctic, the military’s use of active sonar within and outside the project area, and the constant din of ship/vessel engines that gray whales are subject to as they traverse some of the most crowded shipping lanes in the world during their southward and northward migrations.  



E.
Military activities:  Northwest Washington and the Puget Sound area is home to a number of military installations.
  The range of military activities that occur in the area is substantial and include, but is not limited to, the operation of submarines, flight training, explosive testing and training, and ship operations.  Despite the number of military facilities in the area and the military’s extensive use of Puget Sound, the Strait of Juan de Fuca, and the northwest Washington coast, NMFS provides no information about the military use of the project area and/or its use of areas throughout the migratory range of the gray in the Draft EIS, how such use may impact gray whales and their habitat, and whether the military is planning to alter, expand, or augment its activities in the area in a manner that will or could adversely impact gray whales.  Indeed, in 2007 the U.S. Navy proposed a new plan to expand its testing and training activities in the water of Puget Sound, Hood Canal, and the Washington coast through the deployment of more unmanned vehicles, including submersible and aerial weapons platforms, and an increase in war games off the coast, partly in a marine sanctuary.  See BreakingNews.com, “Proposed Navy Expansion Could Bring More Undersea Explosions to Washington Waters,” September 5, 2007 (http://www.seattleweekly.com/content/printVersion/ 350097).  Such information must be disclosed and analyzed since it is highly likely that many of the activities that the military engages in within and outside the project area will impact gray whales and their habitat.  


F.
Global warming:  Of all the threats to the gray whale and its habitat, global warming is by far the greatest.  The far-reaching direct, indirect, and cumulative consequences of global warming are adversely impacting gray whales throughout their range, including within the project area.  That impact is most significant in the arctic where the warming climate is resulting in a substantial decline in sea ice, the early retreat of sea ice in the spring, an alteration in underwater currents, and changes in storm patterns, frequency, and severity leading to changes in the entire ecology of the region.


The physical and temporal changes in sea ice are causing drastic and long-term impacts on the benthos and benthic invertebrates including amphipods that comprise the gray whale’s primary prey species.  The early retreat of the sea ice leads to a later spring bloom which results in significant alterations to the arctic food web including a chance in species existence, abundance, and composition, altering and/or expanding the numbers of pelagic species, increasing pelagic species consumption of primary and secondary production, reducing availability of prey to benthic invertebrates, and reducing the diversity and abundance of amphipods and other benthic creatures that are the primary prey consumed by gray whales.
  The dynamics of these changes are complex but the consequences have significant implications for gray whales and other species that rely on the benthos to survive as all either have to switch prey or expand their range to find locally abundant patches of benthic invertebrates.  


These changes are not only resulting in alterations to the species assemblages in various areas within the Bering and Chukchi Seas (which represent gray whale summer habitat), but they favor species that occupy the pelagic system versus those that rely on the benthos like gray whales.  As a consequences, gray whales are forced to emigrate further north in search of the necessary prey species in sufficient quantities to meet their energetic needs.  As the ocean continues to warm, these impacts will only expand further harming gray whales and other species that depend on benthic invertebrates for survival.  


In addition, the increasing water temperatures allows for new species, including invasive species, to expand their range and potentially to compete with gray whales for what’s left of the benthic invertebrates.  Warmer sea temperatures also facilitate the direct invasion of novel disease organisms or parasites that may adversely impact benthic invertebrates.  



Such impacts are ecosystem wide and, in time, will only escalate.  Because of such substantial changes to the entire ecosystem, it is of no surprise that gray whales are being seen further north than ever before.  These whales are attempting to locate alternative feeding sites.  The expansion in the range of the gray whale is not without consequences as the further north the whales are the longer it takes them to migrate to Mexico.  Thus, the increased sightings of newborn calves off the coast of California is entirely expected given the changes in the movements, distribution, habitat use patterns, and general ecology of the gray whales in their arctic summering areas.
  


Though the Draft EIS contains a section on cumulative impacts, NMFS has failed to adequately evaluate all relevant cumulative impacts associated with the proposed action.  Wind energy projects, oil and gas exploration and exploitation activities, algal blooms, military use of gray whale migratory habitat, and ocean noise issues are just a few of the impacts that must be evaluated in a more comprehensive assessment of cumulative impacts.  The existence, expansion, and impacts inherent to these issues are not speculative.  Either they are ongoing at the present time and/or are planned for the future.  As a consequence they all qualify as reasonably foreseeable and, therefore, must be evaluated in a cumulative impact analysis.



5.
NMFS assessment of the status of the gray whale and is inadequate and incomplete:


For well over a decade, NMFS and its biologists have consistently claimed that the ENP gray whale population had recovered to meet or exceed its original, pre-exploitation population size.  Though the current gray whale population estimate of 20,110 (Rugh et al. 2008) is much lower than the maximum estimate of 29,758 estimated in 1997/98, Draft EIS at 3-98, NMFS believes that the declining numbers and decreasing rate of productivity is reflective of a species that has hit or exceeded its so-called carrying capacity and whose numbers are modulating to be consistent with what the habitat can support.  NMFS largely downplays the importance of the significant increase in gray whale strandings in 1999 and 2000 when at least one-third of the population disappeared just as it largely ignores the recent increase in reports of “skinny” whales, claiming again, that these adjustments are evidence of gray whale numbers exceeding the carrying capacity of their range.  


In addition, instead of conceding the significance of the findings on pre-exploitation gray whale populations presented by Alter et al. (2007), NMFS attempts to discount these findings (which concluded that the pre-exploitation size of the gray whale (western and eastern) may have numbered up to 117,700 whales or nearly six times the current estimated number of ENP gray whales by either raising questions about the validity of Alter’s analysis or claiming that the lowest population size estimate presented by Alter of 30,000 whales is close to the upper estimate of gray whale abundance calculated by NMFS.
  Draft EIS at 3-61, 3-71.  The findings of Alter et al. (2007) pose a unique dilemma for NMFS since it demonstrates that: 1) the current gray whale population is nowhere close to the historical “carrying capacity” of the habitat making previous NMFS claims that gray whales have met or exceeded the carrying capacity inaccurate; 2) that the gray whale is nowhere close to recovered potentially requiring relisting under the Endangered Species Act and a complete recalculation of the PBR using a reduced recovery factor; and/or 3) that the carrying capacity of gray whale habitat has been reduced substantially due largely to anthropogenic impacts (i.e., global climate change and its considerable wide-ranging impacts to Arctic ecosystems, arctic food webs, and the benthic community) which are ongoing and which pose immediate and long-term threats to the gray whale. 


The reality is that there has been a significant regime shift in the Arctic which has had direct, indirect, and cumulative impacts on gray whales, their habitat, and their primary food source (i.e., benthic invertebrates and specifically amphipods) and which has led to dramatic changes in gray whale ecology, biology, behavior, and productivity.  These changes are not merely anomalies of short-term significance but, rather, will have long-term consequences to the survival and viability of gray whales.  Indeed, though the polar bear has become the image of the impacts of global warming, the gray whale could easily occupy that role as its future is as tied to the ravages of climate change as is that of the polar bear.  


The concept of “carrying capacity” is highly controversial because of its immense variability.  In terrestrial ecosystems, though carrying capacity is frequently used in the management of wild animals, it is a constantly moving target since it can be so easily influenced by so many factors (e.g., climatic events such as rainfall amount, ambient temperatures, drought, snow depth or snow-water equivalent).  Marine ecosystems, including the Bering Sea, can also experience rapid change altering the “carrying capacity” of any marine environment for any species from amphipods to whales.  Therefore, though NMFS continues to rely on the concept of carrying capacity in its management (or mismanagement) of gray whales, it must concede that the concept is controversial and not particularly meaningful given its significant variability.


More importantly, though NMFS has consistently held that the ENP gray whale population is recovered and is at or in excess of its historical pre-exploitation population size, there is considerable reason to question these assertions.  



Fundamentally, the results of Alter et al. (2007) demonstrate that the actual historic population size of gray whales was several times larger than the current combined estimate of ENP and Western North Pacific gray whales.  Alter’s finding also call into question the legitimacy of Rugh et al. (2008) claim that the ENP gray whale carrying capacity is 23,686.  Draft EIS at 3-70.  Either that estimate is far too low or the impacts of global warming have so altered the habitat of the gray whale, particularly its arctic summering areas, that it can’t sustain the number of gray whales that existed prior to commercial exploitation of the species and which now threatens the existence of the remaining gray whales.  


In the Draft EIS, NMFS fails to accurately present the findings of Alter et al. by claiming that they estimate the pre-exploitation size of the gray whale population to be only two to four times larger than the current estimate, when in reality their estimate of up to 117,700 gray whales historically is nearly six times the present estimate.  Moreover, besides downplaying the significance of this estimate by suggesting that Alter’s lower confidence interval range of 30,000 is within the confidence limits for current gray whale estimates of carrying capacity reported by Wade (2002), Draft EIS at 3-61, 3-71 (but see footnote 10), NMFS then claims that Palsboll et al. (2008) have questioned the results reported by Alter et al. (2007).  Beyond simply providing this reference, NMFS fails to include any summary of what Palsboll et al. concluded, how they reached their conclusion, and whether NMFS concurs with said conclusion.  Instead, NMFS completely circumvents any substantive analysis of Alter et al. by claiming that “it intends to address the findings of Alter et al. (2007) and other researchers as part of the next update of the stock assessment report for the ENP gray whale stock.”  Draft EIS at 3-64.


Palsboll et al. (2008) was not a published peer-reviewed study nor did it contest the evidence or methods used by Alter et al.  Rather, it was a letter to the editor of the Proceedings of the National Academy of Sciences suggesting that there could have historically been gene flow into the North Pacific via gray whales in the Southern Hemisphere which would mean that the pre-exploitation abundance estimates of Alter et al. (2007) are applicable to globally rather than in the North Pacific.  Thus, Palsboll et al. do not question the results of Alter et al. but suggest that their results may be applicable to a global population of gray whales and not to the number of gray whales in the North Pacific.  Palsboll et al. indicate that subfossil records of gray whales have been limited to the North Atlantic and offer no proof that gray whales occurred historically in the Southern Hemisphere.  The mere fact that the existence of gray whales in the Southern Hemisphere may be “plausible” as suggested by Palsboll et al. is not sufficient to ignore the findings and implications provided by Alter et al. 



Given the significance of the findings of Alter et al. (2007) to the management of gray whales including whether the ENP gray whale should be designated as a depleted species and considering the legal requirements inherent to the development of an EIS, NMFS cannot avoid subjecting this issue to substantive analysis in the Draft EIS simply by claiming that it will address it in another, separate document.  NMFS is free to include any analysis it may choose in its 2008 gray whale stock assessment report but it can’t use that report as an excuse not to provide an analysis of this issue within the pages of the Draft EIS.  Thus, not only did NMFS err in failing to discuss the findings of Palsboll et al. (2008) but it also erred in failing to disclose and discuss all relevant information pertaining to the findings of Alter et al. (2007) and its analysis of that study in the Draft EIS.  



While the findings of Alter et al. (2007) merit far greater analysis in the Draft EIS given their significance to many NMFS assumptions about gray whales, NMFS gray whale population estimates also deserve scrutiny.  Rugh et al. (2008) estimate that there are currently approximately 20,100 ENP gray whales.  Such estimates are a product of data collected during shore-based counts conducted in California.  Such data is manipulated to compensate for several correction factors (e.g., to compensate for whales missed by observers, whales traveling during the night, whales traveling too far offshore to be observed, errors in pod size estimates, whales missed due to poor visibility conditions) to produce abundance estimates with confidence intervals.  There is, of course, the potential for serious error in the methodologies used to count whales and estimate gray whale abundance including the experience level of observers, their attentiveness, visibility conditions, ability to see migrating whales, inaccurate recording of count/distance data, and the validity of the correction factors used to determine abundance estimates.  


Despite its use of multiple correction factors, NMFS only disclosed one correction factor (used to correct for the number of whales passing the observation points at night) in the Draft EIS (see page 3-97).  Though the other correction factors may be contained in one or more of the studies cited by NMFS, it fails to disclose in the Draft EIS these factors and fails to provide any summary of the methodology used to calculate such factors and the assumptions inherent to said factors.  It would appear therefore, that NMFS is so confident in its abundance estimates and its associated correction factors that it expects all interested stakeholders to accept its estimates without question or critical analysis.  



The population estimates along with northbound counts of gray whales calves are used to determine population productivity rates.  According to data collected by NMFS, such rates have declined over time.  Again, whether these calf counts and productivity rates are accurate depend on a number of assumptions inherent in the methodologies used by NMFS.



While NMFS has produced gray whale population estimates for many years over the past several decades, it is these very estimates that raise concerns and questions about the validity of the methodologies used by NMFS to produce such estimates.  A number of these estimates are provided below in Table 1 which was taken from the Draft EIS at page 3-98.  A review of these data demonstrate, in some years, significant estimated increases in gray whale abundance above and beyond what is likely to be biologically possible based on what is known about the gray whale’s reproductive characteristics.  


Table 1:  Gray whale population estimates from 1967 to 2007:





Year



Population Estimate





1967/68



13,776





1968/69



12,869





1969/70



13,431





1970/71



11,416





1971/72



10,406





1972/73



16,098





1973/74



15,960





1974/75



13,812





1975/76



15,481





1976/77



16,317





1977/78



17,996





1978/79



13,971





1979/80



17,447





1984/85



22,862





1985/86



21,444





1987/88



22,250





1992/93



18,844





1993/94



24,638





1995/96



24,065





1997/98



29,758





2000/01



19,488





2001/02



18,178





2006/07



20,110



An initial review of this table reveals several things.  First, and most obvious, NMFS has not disclosed population estimates for every year from 1967/68 to the present.  Either the estimate doesn’t exist or NMFS simply chose to exclude that estimate from disclosure in the Draft EIS.  Considering that gray whale counts have been conducted annually since 1967, Draft EIS at 3-97, data should theoretically be available to develop a population estimate for each year.  


For the purpose of this analysis, where there are large gaps in population estimates (e.g., between 1979/80 and 1984/85) it is assumed that the gray whale population increased by a fixed amount (calculated by subtracting the smaller estimate from the larger and dividing by the number of missing years) each year.  So, for example, the gray whale population increased by 1,354 whales each year from 1980/81 through 1983/84.  The same formula was used if the population declined between two estimates (e.g., between 1987/88 and 1992/93).  Thus, in those years the gray whale population declined by 851 whales each year from 1988/89 through 1991/92.  The substantial decrease in the estimated size of the gray whale population from 1997/98 to 2001/02 reflects a period when there was a considerable spike in documented gray whale strandings which some attributed to the impacts of starvation caused by the gray whale population exceeding their carrying capacity though there is considerable evidence (as discussed in this comment letter) that starvation is not an adequate explanation for this decline.  If these estimates are accurate, then over a third of the gray whale population was lost between 1998 and 2001.  


Finally, the variability in the gray whale population estimates over time is rather stunning suggesting that the gray whale population is subject to significant increases and decreases.  This, of course, assumes that the estimated population sizes are accurate which, as explained below, remains in doubt.  While any decrease, even of several thousand animals between years, is biologically possible given the multitude of threats to gray whales and their habitats, not all of the documented increases would appear to be biologically possible based on what is known about gray whale reproductive biology.


There are at least two ways to check the validity of these estimates.  First, if one assumes the corrected calf counts are accurate then, given information about the reproductive characteristics of gray whales (average age at sexual maturity, calf birth interval) one can determine the population structure needed to produce that number of calves and compare that to the total population estimate to see if the structure is feasible.  This methodology requires that the direct calf counts and the formulas used to correct such counts are accurate.  NMFS failed to disclose in the Draft EIS the corrections factors for calf counts and/or the assumptions inherent in such factors.  It also failed to acknowledge the difficulty in counting new born calves due to their small size, sea conditions, presence of their mothers (making direct observation difficult), and the small size of their blow.  



Alternatively, if sufficient biological information about gray whales was known and disclosed, one could create a simple model to calculate the expected demographics of the population over time and then compare those results to the population estimates produced by NMFS.
  



Unfortunately, NMFS has failed to disclose in the Draft EIS (either purposefully or because it does not have such data) the various biological characteristics necessary to develop a simple model to estimate population abundance.  Some of these elements are disclosed such as age of first reproduction in female gray whales (average of 8 years of age), Draft EIS at 3-68,and the frequency of calving (one calf every other year), Id.  What’s missing includes the estimated age of reproductive senescence, the population’s sex-ratio, the population’s age structure (i.e., percent calves, percent non-reproductive juveniles, percent in reproductive prime, percent older-aged animals that are not productive), age and sex-specific mortality rates, and the number and sex of gray whales killed per year as a result of aboriginal whaling and other human-caused mortality factors.
  



A list of those biological/reproductive characteristics that would need to be disclosed in order to undertake a more critical examination of the validity of the NMFS population estimates include: 


1) 
a female gray whale becomes reproductively mature at 8 years of age (Draft EIS at 3-68); 


2) 
reproductively mature gray whales produce a calf every two years under ideal habitat/environmental conditions (Draft EIS at 3-68); 


3) 
age-specific productivity rates for female gray whales; 


4) 
the sex-ratio of the ENP gray whale population; 


5)
the proportion of reproductively mature ENP gray whales in the population; 


6) 
gray whale age-specific mortality rates; and 


7) 
number and sex of gray whales killed annually as a result of anthropogenic impacts.


Using the first method of assessing the accuracy of these population estimates requires information about calf production.  This information is provided in the Draft EIS (see page 3-107).  For example, in 2005 the corrected calf count was 945.  If we assume this estimate is accurate, that there is no calf mortality, and that reproductively mature gray whales give birth every other year then in 2005 there were 945 pregnant whales and a total of 1,890 reproductively mature female gray whales.  Considering that the estimated total gray whale population in 2005 was, based on the data in Table 1 (corrected for the lack of estimates provided for each year), approximately 20,000 whales that would mean that less than 10 percent of the total population consisted of sexually mature female whales.  If there is a 1:1 sex ratio in the population this would mean that only approximately 20 percent of the population or slightly less than 4,000 whales are adult whales.  Conversely, this would mean that 80 percent of the gray whale population were calves or juvenile whales who have not yet reached sexual mortality.  


Such a small percentage of adult whales in the population just doesn’t seem possible or reasonable unless far more adult whales are being killed or are dying (through natural causes) each year than are being reported and/or estimated.  A more reasonable explanation for the relatively small number of adult whales is that the overall population estimate is too high since, if the total population estimate was lower, then the proportion of the population consisting of adult whales would be higher.  Even if we assume that 10 percent of calves are killed each year before being observed during the northbound migration, this would mean that there were approximately 1,040 pregnant whales in 2005 and a total of 2,080 reproductively mature female gray whales in the population or 4,160 total adult whales (approximately 21 percent of the total estimated population).


In 2004, with a corrected estimate of 1,527 gray whale calves, assuming no calf mortality, this would correspond to 1,527 pregnant whales and a total of 3,054 reproductively mature female whales or 6,108 total adult whales (or nearly 32 percent of the total estimated population based on the data presented in Table 1 (as corrected)).  If a ten percent calf mortality rate is included, this would increase the proportion of sexually mature whales in the population.  While the percentage of adults in the overall population was, based on this analysis, slightly higher in 2004 compared to 2005, it is difficult to explain how 1,527 calves were estimated in 2004 while only 945 were estimated in 2005.  Considering that adult female whales allegedly produce a calf every other year, this significant difference in calf production estimates suggest that there was either a significant decline in the number of pregnant whales between the two year, a smaller proportion of the adult females were pregnant in 2005 versus 2004, the calf production estimates are incorrect, or that there was significantly more calf mortality in 2005 compared to 2004.  


If NMFS had provided an adequate opportunity for the public to comment on the Draft EIS, additional analysis of calf production compared to overall gray whale population estimates could have been provided at least going back to 1994.  Suffice it to say that if such an analysis was conducted it would generate similar questions about the accuracy of the overall population or calf production estimates.  Based solely on the analysis provided above, it is clear that NMFS must provide a more detailed analysis of its calf production estimates, how they correspond to the overall population estimates, and whether a relationship between calf production and overall population estimates is feasible or possible.



In regard to the second methodology, the information contained in the Draft EIS is not sufficient to develop a simple model to calculate expected gray whale productivity.  Said information either may exist but was not disclosed in the Draft EIS or some or all of it does not exist and is unavailable for use in developing such a model.  NMFS should, however, disclose all relevant biological and reproductive data on the gray whale to permit the development of a model to test the validity/accuracy of its population estimates.   


This analysis also suggests that there are significant deficiencies and/or inaccuracies in the methodology used by NMFS to estimate population sizes.  Ultimately, the NMFS estimates do not appear to be accurate or reliable and, indeed, seemingly overestimate the size of the gray whale population.  Whether this is done intentionally to mask a population decline that may justify relisting the gray whale under the ESA or to mask serious threats to the gray whale and its habitat posed by global warming (to avoid creating another iconic victim of global warming to be used to generate increased pressure on the Bush Administration to seriously address the issue in ways that may impact the lucrative and influential oil and gas industry) is unknown.  Regardless, it is clear that these estimates are not reliable and that NMFS must provide a more detailed analysis of its population estimation methodologies, potential deficiencies in the methodologies, provide explanations for how the gray whale population can possibly demonstrate annual increases that are biologically impossible, or concede that its estimates are too large and develop a new series of more reasonable estimates.  


Finally, as previously mentioned, NMFS documented a significant spike in gray whale strandings in 1999 and 2000.  Indeed, according to NMFS’s gray whale population estimates, at least one-third of all ENP gray whales disappeared between 1998 and 2001.  Remarkably, of the 651 stranded gray whales documented in 1999 and 2000, only 3 stranded whales were examined thoroughly enough to determine a cause of death.  Draft EIS at 3-103.  Of these three whales, one was diagnosed with a viral infection (equine encephalitis), one had an unusually intense infection of parasites, and the last was intoxicated with domoic acid which apparently is a product of algal blooms.  Id.  Despite failing to document the cause of death for the majority of stranded whales, their emaciated condition, evidence of low lipid concentrations, and decreases in calf production during the same time frame led many researchers to identify starvation as the likely cause of the strandings and deaths.  Id.  This led to two theories for the cause of such massive starvations.  One was that some factor or factors affecting climate (i.e., the 1997 and 1998 El Nino, Pacific Decadal Oscillation, and Arctic Oscillation) led to a decline in prey availability.  The other theory was that the gray whale had exceeded the carrying capacity of its habitat and the die-off was a product of a declining prey base caused by intense intraspecific competition.  Id.  


NMFS concedes that both theories are imperfect due to the suddenness of the demographic change and the relatively larger amount of adult whales that stranded.  Id.  In addition, according to Gulland et al. (2005) some of the stranded animals were actually in good to fair nutritional conditions raising questions about the starvation theory.  Considering the findings of Alter et al. (2007) that the pre-exploitation size of the gray whale population was up to six times higher (117,700) than the present estimate and given the documented impacts of the ecosystem regime shift affecting the arctic (including the Bering and other seas that provide gray whale habitat) reported by a number of scientists (as discussed in this comment letter), it is more likely that the increase in stranding was related to a significant decline in the abundance and density of prey in the gray whales’ summer feeding areas and a possible delay in the whales locating alternative prey.  


Unfortunately, as global warming continues to adversely affect arctic ecosystems, such massive gray whale mortality events will likely become more common as benthic production declines and as lightly or non-exploited patches of benthic prey are found and consumed.  This is entirely consistent with the increased observation of “skinny” whales (11 to 13 percent of whales observed in 2007 in Laguna San Ignacio) observed in the calving-breeding lagoons in Mexico.  Draft EIS at 3-104.  Given the specific substrates necessary for amphipods to survive and thrive, the availability of amphipod prey is finite since their range is finite.  Additional discussions of these threats are provided in other sections of this comment letter.



6.
NMFS has failed to consider a full range of reasonable alternatives:


Chapter 2 of the Draft EIS describes each of the alternatives subject to serious consideration in the Draft EIS and those alternatives that were ostensibly considered but rejected.  NEPA requires an agency to consider a range of reasonable and feasible alternatives.  NMFS has blatantly failed to meet this standard.



Before identifying specific alternatives that NMFS rejected from consideration without merit and/or alternatives that NMFS completely failed to consider, a few comments on the alternatives included in the Draft EIS are warranted.  


In regard to the proposed action (Alternative 2), it is important to note that the proposal to photograph gray whales in order to determine if they are resident whales only applies to “harvested” whales.  Thus, any whale that is struck and lost would not be photographed since they would never be landed.  


The geographic limitations contained in Alternative 2 only prevent whaling within the Strait of Juan de Fuca but allow whaling within the remainder of the Makah’s U&A with the exception of the month of May during which time the Makah would not hunt whales within 200 yards of Tatoosh Island and White Rock to minimize disturbance to feeding and nesting sea birds.  Draft EIS at 2-15.  Tatoosh Island and White Rock are only two of many islands that exist off the western coast of Washington.  Many of these islands within the Makah U&A are part of the Washington Island National Wildlife Refuge managed by the U.S. Fish and Wildlife Service (FWS).  In its 2007 Comprehensive Conservation Plan for the refuge the FWS recommends the establishment of a boat-free zone 200 yards around each island to protect island wildlife.  Consequently, Alternative 2, unless amended to prevent whaling within 200 yards of all FWS-managed coastal islands throughout the entire whaling season, would be inconsistent with management measures recommended by another federal agency to protect wildlife that utilize said islands.
  


Alternative 2 includes provisions ostensibly to improve the safety of any hunt for the whalers, those who may protest the hunt, and others who may be working/recreating in the vicinity of the hunt (including on land).  Such provisions include a requirement that the barrel of the rifle be above or within 30 feet from the target area of the whale, that a .50 caliber or .577 caliber rifle be used as the primary rifle, that a rifleman should only fire at a downward angle, that the rifleman’s proficiency in using rifles used in the hunt should be documented, that there must be a minimum visibility of 500 yards in all directions when a whale is harpooned, the rifle must be pointed away from the shoreline where highway 112 closely parallels the shoreline, and that the rifleman’s view be clear of all persons, vessels, building, vehicles, highways, and other objects or structures that, if hit, could result in an injury to a person or damage to property.  Draft EIS at 2-16, 3-293, 3-294.  Additional safety criteria would include the suspension of the hunt if visibility is less than 500 yards in any direction.  Id.  


Despite these precautions, the Makah Department of Fisheries Management intends to work with the Coast Guard to close off the designated whale hunting area to recreational and commercial vessel traffic during the hunt, Draft EIS at 2-16, suggesting that the proposed hunt would still pose a considerable threat to public safety.  Indeed, it is difficult to consider a more dangerous mixture of elements than what would be present in any whale hunt including a moving boat, rolling seas, a moving and likely injured target, a high-powered rifle and/or explosive device, within an area that can, at time, be heavily used by people including tourists, commercial and recreational fishers, and others.   This concern is the alleged primary reason for the U.S. Coast Guard’s establishment of a regulated navigation area in the Strait of Juan de Fuca and adjacent coastal waters of northwest Washington.  Specifically, the Coast Guard found that “the uncertain reactions of a pursued or wounded whale and the inherent dangers in firing a [.50 caliber] hunting rifle from a pitching and rolling small boat area likely to be present in all future hunts, and present a significant danger to life and property … .” Draft EIS at 3-10 citing 64 FR 61212, November 10, 1999.   


Finally, NMFS states that under Alternative 2, Makah whaling team members “may also partake in spiritual preparations.”  Draft EIS at 2-16.  While it would be impossible for NMFS to ensure that any and all members of any Makah whaling team partake in the traditional spiritual preparations for the hunt, considering that the Makah have consistently pushed for this hunt both based on an alleged treaty “right” and to revitalize its culture, spiritual interests, and ceremonies, all Makah whaling team members and, frankly, their family members should be required, to the extent possible, to engage in all traditional spiritual preparations.  If the Makah were permitted to whale without requiring it to engage in both physical and spiritual preparations for the hunt --- as done by its ancestors – then this entire exercise is not about restoring traditional practices but, rather, is only about killing whales.



The Makah cannot have it both ways.  It cannot, on the one hand, claim that it must be allowed to whale in order to revitalize its culture and to restore its spiritual connections to the whales while, on the other hand, allow any member of the whaling team and/or their family members to unilaterally decide whether they will or will not partake in such spiritual preparation both before, during, and after the hunt.  The Draft EIS suggests that each whaling family engaged in different spiritual preparations for a hunt.  This may be true but at least traditionally and historically each whaling family prepared both physically and spiritually for the hunt; it wouldn’t have been acceptable for any whaler or his family to simply choose not to engage in such preparations since it was believed that there was a direct link between said preparations and the success of the hunt.  



Though enforcement of any permit condition requiring Makah whalers and their family members to partake in traditional physical and spiritual preparations for any whale hunt (if permitted) would be difficult, NMFS should include such a requirement in any permit and/or whaling management plan created to implement a hunt given the tribe’s stated reasons for desiring to hunt whales.  



Among the alternatives subject to consideration in the Draft EIS, several alternatives cannot meet the test of being feasible and/or reasonable and, therefore, must not be considered as viable alternatives in the NEPA process.  



For example, Alternative 2 is not reasonable because it does not include a prohibition on hunting whale within 200-yards of the coastal islands managed by the FWS (see discussion above).  In addition, Alternative 2 can’t be considered reasonable because the provisions intended to ostensibly minimize the killing of resident whales will not work because: photographs will only be taken of landed whales; it is unclear who has access to or maintains the resident gray whale photographic identification catalog; the inevitable delay in updating that catalog given time and financial constraints; the logistics of determining if a gray whale killed by the Makah is a resident whale have not been divulged; and for other reasons.  


Finally, as NMFS concedes, Alternative 2, if implemented, could result in a maximum of four resident whales being killed by the Makah in excess of the calculated PBR of 2.4 whales based on the estimated number of previously seen residents whales in the ORSVI in 2005.  Draft EIS at 2-29.  NMFS goes on to admit that if a maximum of four residents whales were killed, they would not be replaced in a subsequent year.
  Id.  In reality, since both the Makah and NMFS are assuming for the purpose of management and the evaluation of environmental impacts, that all seven potentially struck whales in a single year are considered to be killed (whether landed or not), all seven of the whales struck in any one year under Alternative 2 could be resident whales.  If this occurred, the PBR for resident whales (as specified in the Draft EIS based on the number of resident whales in the ORSVI in 2005) would be exceeded by 4.5 whales with nowhere near that many resident whales likely to be replaced the following year within the Makah U&A.  



Alternatives 3, 4, and 6 also are not reasonable as required by NEPA as each could result in an excessive slaughter of resident whales with no likelihood that the lost whales would be replaced the following year.  Draft EIS at 2-29.  If NMFS and the Makah are serious about protecting resident whales and if NMFS believes (and can prove which it hasn’t done yet) that establishing a resident whale subquota by setting an ABL using the PBR formula will provide sufficient protection for resident whales then it should only consider alternative management actions where it can ensure that the PBR will not be exceeded.  Any alternative that allows for the resident whale PBR to be exceeded is, therefore, not reasonable since it would undermine the entire purpose/reason of establishing a resident whale subquota.  



Alternative 5 would, according to NMFS, allow up to 3 resident whales to be killed annually.  While this amount would still exceed the resident whale PBR (based on the estimated number of whales in the ORSVI in 2005) by one-half a whale per year it is much closer to the PBR quota than any of the other alternatives.  This is not to say that Alternative 5 is acceptable though its potential impacts to resident whales are less than the other alternatives (with the exception of the no-action alternative (Alternative 1)).  A more precautionary approach, assuming the U.S. intends to grant the Makah’s waiver request and issue it a permit to kill whales, would be to establish a resident whale subquota that is one-half the PBR calculated based on the estimated number of previously seen resident whales within the ORSVI or to set the PBR for resident whales based on the estimated number of resident whales within the Makah U&A.  If this were done the resulting ABLs would be lower than those provided in the Draft EIS.  


Given the fact that none of the five action alternatives are reasonable, NMFS, based on the information contained in the Draft EIS, can only select the no-action Alternative (Alternative 1) unless it develops and analyzes new alternatives that either completely eliminate the potential for the killing of a resident whale or ensures that no more than approximately 1 or fewer resident whales can be killed in a single year.  



For example, one alternative that NMFS failed to adequately consider is to only permit whaling far off the northwest Washington coast within the western portions of the Makah U&A where the great preponderance of whales are likely to be migratory and not residents.  NMFS rejected such an alternative by claiming that “there is no area within the Makah U&A that is not potentially frequented by identified (resident) whales.”  Considering the size of the Makah U&A which, based on the scale of the map on page 3-3 of the Draft EIS,
 extends some 80 nautical miles into the Pacific Ocean from the northwest Washington coast, it is impossible that resident whales have been found throughout this area given their proclivity to occupy coastal areas where prey is more available.   Based on all of the resident whale studies and reports, a general rule of thumb to use to distinguish migratory from resident whales is that the further off shore one goes the greater the likelihood than any whale will be a migratory whale and that whales observed purposefully swimming in a single direction (usually north or south corresponding to the northward or southward migration) versus those circling, floating, or milling about are more likely to be migratory versus resident whales.  


A so-called “migratory whale” alternative could be crafted to both minimize (if not entirely eliminate) the potential killing of a resident whale while also imposing additional restrictions on the Makah to both regulate and yet facilitate their whaling effort while also protecting public safety.  For example, such an alternative could require that:



· any whale hunt only occur beyond the 12 nautical mile limit off the coast of northwest Washington with the Makah’s U&A;



· that only whales (without calves) who are observed purposefully swimming in a northwardly or southwardly direction depending on the season of the year be targeted;



· that Makah initiate the hunt from their traditional canoes but that powered chase boats can be use to tow the Makah to the whaling areas and to tow any killed whale back to shore;



· to mandate that all pursued whales be photographed prior to or during pursuit;



· to require that the safety measures included in Alternative 2 be followed;



· to require the routine and unannounced drug and alcohol testing of all tribal members selected to participate in whaling teams including anyone designated as a whaling captain;



· to require that family-specific traditional physical and spiritual preparation be undertaken before, during, and after any hunt;



· to require that all whale products be consumed only within the boundaries of the reservation;



· and to prohibit the sale of native handicrafts made from any non-edible part of a whale.   


While AWI would still oppose such an alternative, it would minimize (if not eliminate) the potential killing of a resident and would address many of the other controversial elements of a Makah whale hunt while still allowing the Makah to whale.  


There are, of course, reasonable alternatives that do not involve the killing of any whales (in addition to the no-action alternative) that NMFS should have but did not consider.  These alternatives are offered as examples of options that NMFS should have considered and may or may not be supported by AWI, CSI, or EII.  In some cases, NMFS considered but rejected such alternatives while, in other cases, NMFS failed to even seriously consider such alternatives.  Such alternatives, which should have been seriously considered in the Draft EIS, include but are not limited to:


· Facilitating the development of one or more Makah whalewatching operations by providing government-backed low or no interest loans, training, equipment, and other assistance.  In addition to standard whalewatching (or marine mammal watching) ventures, the Makah could be encouraged to offer traditional whalewatching excursions where the non-tribal participants are permitted to be part of a Makah whaling team utilizing traditional dugout canoes to approach gray whales in a manner mimetic of a hunt.  No harpoon or other weapon would be carried on the canoe and no direct harm would come to the pursued whale.  Unlike the non-hunt alternative considered but rejected by NMFS in the Draft EIS (see page 2-20) because its impacts were similar to the impacts of the no-action alternative, this proposed alternative would not include any mock attack on any whale and would provide a source of revenue for the Makah tribe that could be used to address the many social, employment, training, and health needs of the Makah people. 



· Negotiating with the Makah the development of a package of government-offered and supported incentives in exchange for its temporary or permanent suspension of its effort to exercise its alleged treaty right to whale.
  Such a package may include: government acquisition and donation of lands of historical, traditional, economic, or spiritual importance to the Makah; government funding for the construction of schools, health clinics, mental health facilities, elder-care facilities, and other facilities to provide short and long-term benefits to the Makah people; government funding to support any professional selected by the tribe to oversee such facilities (in the event that there are no qualified Makah tribal members available to oversee such operations); government funding and assistance to provide job training for unemployed and/or underemployed Makah tribal members; government assistance in securing low or no-interest loans to accomplish other infrastructure improvements on the reservation for the benefit of the Makah people; and any other assistance deemed appropriate to include in such a package.  In exchange, the Makah would agree to temporarily (for 20-30 years) or permanently suspend its efforts to exercise its alleged treaty right to whale.  That right would not be revoked or abrogated but efforts to exercise the right to whale would be suspended.  There is precedent for such an agreement as recently a tribe in Canada signed such a deal with a provincial government.  NMFS considered but rejected an alternative that included a private party offering compensation to the tribe in exchange for the tribe to forego whaling claiming that such an effort was made in the past but failed.  The difference with the proposed alternative is that the government, not a private party, would attempt to negotiate a package deal with the Makah that would provide unique benefits to the entirety of the tribe’s people.  


Simply stated, NMFS has failed to consider a reasonable range of alternatives in the Draft EIS.  All of the action alternatives considered are not reasonable by virtue of their potential significant impact on resident whales and for other reasons.  Reasonable alternatives that NMFS considered but rejected were ignored for reasons that have little merit or justification.  Other reasonable alternatives were completely ignored though they would minimize potential environmental impacts while allowing the Makah to engage in limited whaling or providing generous compensation to the Makah in exchange for their temporary or permanent suspension of whaling.  



7. 
NMFS discussion and analysis of resident gray whales is incomplete, biased, and confusing:



Considering the emphasis on resident whales contained in the court’s ruling in Anderson v. Evans, NMFS attempts to more fully and accurately report on the status of resident whales in and outside of the project area.  As discussed, below, NMFS’ efforts leave much to be desired.  


Resident whales are those whales who, for any number of potential reasons, elect not to continue the northward migration to and beyond the Bering Sea preferring to remain in an areas stretching from Northern California to Southeast Alaska during the spring/summer/fall months.  The earliest reports of resident whales off the coast of California were from the 1920s.  Draft EIS at 3-78 citing Clapham et al. 1997 and Moore et al. 2007.  Over time, research efforts to learn more about the number, distribution, movements, behavior, and ecology of residents whales has expanded significantly.  As a result, while we know more about resident whales than ever before, much remains unknown.  



In the Draft EIS, resident whales are separated into three groups based largely on the need to define resident whale habitat geographically for management purposes.  The largest group is the PCFA, a slightly smaller group has been defined as occurring within the ORSVI, while the smallest group inhabit the Makah U&A.  Though these areas are defined geographically, there is no specific geographical or other barrier between these three different areas and whales are free to move into and out of each area.



Photographic identification methodologies are the primary tool used to document, catalog, and monitor resident whales.  Over the years, hundreds of resident gray whales have been photographed and cataloged.  As new pictures arrive for inclusion in the gray whale catalog maintained by Cascadia Research, efforts are made to match the photographs to exiting photographs.  Through such monitoring and matching, scientists can assess resident whale movements, distribution patterns, and habitat use patterns over time.  


Admittedly, there are not enough scientists, vessels, or funds to locate, identify, and document every resident gray whale within the entire PCFA every year and though survey methodologies have improved it remains unclear if specific survey transects are run each year, if they are run at the same time each year, if they are run multiple times each year, if the training level of the observers are similar each year, and how or if other variables that would influence the monitoring of resident whales are standardized.  It is known, as disclosed in the Draft EIS, that the survey effort varies each year.  Each of these factors (and others not mentioned) impact the comprehensiveness and robustness of the data collected on resident whales.  So, while data on resident whales has increased over the years and survey/monitoring methodologies have improved, we still don’t have any way of identifying and monitoring every resident whale within the PCFA, ORSVI or Makah U&A.



The discussion of resident whales in the Draft EIS is misleading and confusing.  Whether this is intentional to distract those reviewing the document or to downplay the potential significance of this unique group of whales is unknown.  When the extraneous information is removed from the critical data as is done below,
 both the importance of the resident whales and the deficiencies in the analysis become more obvious.  Of particular importance in this analysis is the estimated number of resident whales, how the abundance estimates changed over time, the distribution and movements patterns of resident whales, and evidence of site fidelity demonstrated by resident whales.  



In resident whale research conducted off the west coast of Vancouver Island, British Columbia from 1972 to 1981, a maximum of 34 resident whales were documented in any one summer.  Sixty-three percent of these whales were seen in more than one-summer while 37 percent were seen only once.  These data were used by Darling (1984) to estimate that only 35 to 50 resident whales were present off the coast of Vancouver Island from 1972 to 1981.  Draft EIS at 3-79.  


More recent research, conducted by Cascadia Research from 1984 to 1993, involved surveys for resident whales in the inland waters of southern, central, and northern Puget Sound and Hood Canal, the Strait of Juan de Fuca, and the outer Washington Coast, including Grays Harbor.  By 1993, a total of 76 individual photo-identified whales had been cataloged with only 17 being resighted in more than one year during the survey effort.  Between year resightings were most common in northern Puget Sound.  See Draft EIS at 3-80 citing Calambokidas et al. 1994).  The lack of whale resightings during these survey efforts may be due to the whales not returning to the surveyed areas each year or because of the variability in survey effort.



These early efforts, as summarized by NMFS, demonstrated that some resident gray whales remain in the southern portion of their summer range for extended periods of time with some returning to the same general feeding area in multiple years, though not necessarily every year.  The studies also documented the arrival of new resident whales every year and a difference in the areas inhabited by the same whales in different years.  Despite the variability in survey effort inherent to these studies and other methodological issues that likely affected survey efforts, NMFS concludes that these studies demonstrate “a lack of strong site fidelity among resident gray whales” suggesting a lack of uniqueness of this group of whales compared to the larger migratory portion of the population.  This conclusion is simply not consistent with the evidence.  Darling (1984) documented that 63 percent of his identified whales were seen in more than one summer while Calambokidas found that 22.3 percent (almost one-quarter) of the resident whales in his study were resightings of whales documented in previous years.  Depending on how one defines the size of the site for which fidelity is being measured, if the site is broadly defined then these studies, particularly given their methodological flaws, demonstrate a rather high level of site fidelity.


NMFS then became more engaged in the study of resident whales.  In 1996 it initiated photo-identification studies of resident gray whales off the coast of Washington focusing on the Strait of Juan de Fuca, the northern Washington Coast, and southern Vancouver Island.  These survey areas were eventually expanded to extend south to Grays Harbor and north to west Vancouver Island to increase the probability of sighting gray whales in Washington and British Columbia.  See Draft EIS at 3-81.  Inexplicably, NMFS fails to summarize the data obtained during these studies in the Draft EIS.  



Most recently, from 1998 to the present, NMFS has funded and collaborated with Cascadia Research and other scientists to expand research efforts on resident whales.  The resulting survey area ranged from southern California to Kodiak Island with the most intensive survey coverage in areas along the southern and western coast of Vancouver Island and just north of Vancouver Island.  See Draft EIS at 3-81.  While NMFS concedes that the survey effort within the larger survey area was variable, a total of only 477 individual resident whales were identified between California and Kodiak, AK.  Of these 477 whales, 408 occurred in what NMFS described as the “core survey region” from California to northern British Columbia.  The whales in this area were described as the Pacific Coast Feeding Aggregation of PCFA.  Suspiciously, NMFS concedes that whales sighted in northern and southern Puget Sound were rarely seen in other feeding areas so they were excluded in the analysis in Calambokidas et al. (2004).  While it’s unclear why such whales were excluded, the fact that these whales were rarely seen in other survey areas suggest a high degree of site fidelity.



Of the 408 whales in the core survey area, 51 percent were seen every year or at least in two or more years within the survey area.  Again, depending on how the geographic boundaries of a site are defined, this is a fairly significant indication of site fidelity in resident whales.  While some individuals whales occasionally were documented outside of the core survey area such as in Kodiak, AK most were repeatedly seen (though not necessarily in every year) within the core survey area.  See Draft EIS at 4-81.  Conversely, for the 49 whales reportedly seen in each of the six survey years, none were seen exclusively in any one of the six survey areas though they did regularly visit the same areas across years.  Of particular note is the fact that 71 percent of the whales (or approximately 35 whales) were seen in at least one of the areas during five or more of the six years.  Draft EIS at 3-82.  This is yet more evidence of increasing fidelity, as would be expected, as the size of the site under study is enlarged.  



Yet more evidence of fidelity is provided by Calambokidas et al. (2004a) who found that for resident whales in the survey areas there was decreasing movement between survey areas within season for each survey area farther to the north or south.  Draft EIS at 3-82.  NMFS concedes that “this pattern demonstrates that whales do focus on specific areas within the summer season, but they will move in search of food, most likely to neighboring areas.”  Id.  More than likely these findings suggest, as reported by Darling et al. (1998), that resident whale distribution and movement patterns are probably related to gray whale foraging patterns and behavior, prey distribution, abundance, and predictability.  Draft EIS at 3-83.  


Gray whales have to eat and will, logically abandon a previously used area, if there is not sufficient prey available to meet at least their minimum biological needs. Since gray whale prey species, including benthic and pelagic organisms, can be affected by any number of environmental, climatic, and oceanographic variables, to suggest that the movements of resident whales to access food is indicative of a lack of site fidelity demonstrates that NMFS has failed to appropriately define the boundaries of the site in question.  It is simply not reasonable to suggest that site fidelity can only be demonstrated if a group of gray whales consistently returns to the same site year in and year out without considering the status of their prey and the multitude of factors (i.e., ocean warming, coastal pollution, stochastic events like an oil spill or other chemical contamination, development, abrupt changes in recreational use or ship traffic) that may affect the status and density of the prey species.  In addition, the energy needs of gray whales must be compared to the availability of different prey species recognizing that not all prey are energetically equal; some species provide a greater proportion of the daily energetic needs of a gray whale than others.  Thus, even though one or more potential gray whale prey species may be available in an area, gray whales still may not exclusively or extensively use that area unless they can benefit energetically from doing so.


Recognizing these needs, site fidelity should be defined as the frequency with which resident whales occupy annually or interannually areas that contain appropriate and sufficient resources required for their survival.  This is consistent with the finding of Calambokidas et al. (2004a) who found that nearly 35 of his 49 whales who were seen within his survey area in six straight years were seen in at least one of his six smaller survey areas during five or more of the six years. Draft EIS at 3-82.  



A subset of the PCFA is the ORSVI.  NMFS claims that Calambokidas et al. (2004a) identified the ORSVI as a management area that “was most appropriate for managing a Makah gray whale hunt.”  Draft EIS at 3-84.  While this may be true, by utilizing the ORSVI as its analysis area, NMFS has failed to abide by the specific findings of the court in Anderson v. Evans which called into question the impact of a Makah whale hunt on the “summer whale population in the local Washington area.”  Draft EIS at 3-84.  The court went on to specifically refer to the whales who frequent the Strait of Juan de Fuca and the northern Washington Coast.  Id.  



NMFS attempts to justify the use of the ORSVI as its management area by claiming that there is sufficient overlap between resident whales seen in the ORSVI and in the Makah U&A (i.e., more than 50 percent of the resident whales seen in the ORSVI during the six year survey project conducted by Cascadia Research were also seen in the Makah U&A) that it is reasonable and logical to “use the ORSVI as the region for abundance estimation in setting quotas for a harvest of whales from the [Makah U&A] region.”  Draft EIS at 3-84 citing Calambokidis et al. (2004a).   Considering that approximately 50 percent of the resident whales seen in the ORSVI were never seen in the Makah U&A this conclusion seems rather arbitrary particularly considering the emphasis of the court on the local area.  



The PCFA and ORSVI abundance data presented in the Draft EIS which is attributed to Calambokidis et al. (2004a), though unclear, is quite relevant to the discussion of site fidelity.  For example, Calambokidis et al. estimated that resident gray whale abundance in the PCFA increased from 129 whales in 1998 to 225 whales in 2002 with the abundance of returning whales increasing from 102 in 1999 to 176 in 2003.  In other words, 102 of the 129 whales documented in the PCFA in 1998 (or 79 percent) returned in 1999 while only slightly less (78 percent) of the whales documented in 2002 returned in 2003.  Draft EIS at 3-87.  In this case, if the PCFA was site under consideration, there was a high percentage of whales demonstrating site fidelity.  


For the smaller ORSVI, using the figures provided in the Draft EIS (page 3-87), the percentage of whales demonstrating site fidelity between 1998 and 1999 was nearly 73 percent while 81 percent of the whales identified in 2002 returned in 2003.  NMFS does not disclose such statistics preferring instead to only report on the average annual increase in returning whales.  



Updated statistics on the number of resident whales for the 1998-2005 period were also disclosed in the Draft EIS (see page 3-87).  During this period, 464 unique whales were seen in the PCFA with 67 percent or 311 of the whales seen within the ORSVI and approximately 25 percent or 115 whales seen within the Makah U&A.  Draft EIS at 3-88.  NMFS does not disclose the percentage of whales documented in the ORSVI which were seen in the Makah U&A.  The average number of resident whales identified in any one year was 160, 87, and only 22 for the PCFA, ORSVI, and the Makah U&A, respectively.  



The annual average number of newly seen whales was reported as 47.9, 32.4 and 11.4 for the PCFA, ORSVI, and Makah U&A, respectively, while the average annual number of recruited whales (seen in a subsequent year) for each area was 21.7, 15.3, and 4.7.  In other words, of the 32.4 new whales seen on average in the ORSVI nearly 50 percent or 15.3 whales were seen in a subsequent year (but not necessarily the next year) within the ORSVI.   Though reported in the text of the Draft EIS, these numbers do not correspond to the information contained in Tables 3-2, 3-3, and 3-4 in the Draft EIS (at 3-89 and 2-90).  While these may suggest that new whales are both appearing and subsequently being recruited into these resident whale groups, these increases may also reflect an increase in survey effort resulting in a larger number of whales observed for the first time even though they may have been present in previous years.  Moreover, these statistics are presented as averages; the actual data suggest that there is great variability in the number of new whales and number of previously seen whales reported each year.  


Though Tables 3-2, 3-3, and 3-4 in the Draft EIS (pages 3-89 and 3-90) are extraordinarily difficult to interpret (particularly the meaning of the newly seen and seen again column), it is worth noting the relevant resident whale statistics recorded for the Makah U&A.  In that specific area, between 1998 and 2005, an average of 22 resident whales were observed each year ranging from 8 in 2002 to 35 in 2005.  The number of “new” whales seen each year ranged from 1 in 2002 to 20 in 2001.  NMFS attempts to mask the variability in the number of new whales seen in the Makah U&A by using an annual average of 4.66 new whales seen and recruited in this area (i.e., seen again) between 1999 and 2005.  Draft EIS at 4-47.  It then claims that even if a maximum of four resident whales were slaughtered by the Makah if Alternative 2 (the proposed action) were implemented “the observed level of  recruitment is greater than the likely and maximum number of removals from the entire PCFA.”  Id.  This statement is inaccurate in a number of ways.  


For example, the Makah can only hunt (if allowed at all) within the Makah U&A and therefore they can’t kill any whales in the larger PCFA.  NMFS can’t predict the number of resident whales removed from the PCFA as a result of human actions since it can’t predict if a resident whale will be killed as a result of a ship strike, net entanglement, or by another human cause.  Finally, even if 4.66 new whales are recruited into the Makah U&A annually, this is an average meaning that in many years the new recruits will number fewer than 4 (and possibly as low as 0) as a result of which those resident whales slaughtered by the Makah may not be immediately replaced.  



While the statistics referenced above reveal that the number of resident whales and so-called new resident whales fluctuate widely within the Makah U&A, they also demonstrate just how few resident whales have been observed within the Makah U&A and, therefore, how the slaughter of even a small number of resident whales by the Makah (if allowed to whale) could adversely impact this group of whales.  It should also be emphasized, as is explained in the Draft EIS, that those whales identified as “newly seen” may not, in fact, be new resident whales at all but may have simply not been documented in previous years.  If even a third of “newly seen” whales were in fact resident whales that had simply not been identified in previous years, this would change the interpretation of these statistics considerably.


Contrary to the evidence presented in Table 3-4 regarding the number of resident whales documented in the Makah U&A, NMFS claims that 67 unique whales were seen in the Makah U&A before June 1 during 1998 to 2005. Draft EIS at 3-95.  NMFS provides no citation or reference for this claim so it is unclear where the number originated and/or how it was determined.  It then claims that if the Makah were allowed to whale in the northern Washington coast area from December 1 through May 31, 17.9 percent, 17.9 percent, and 12.5 percent of whales slaughtered could have been expected to be later seen between June 1 and November 30 in the PCFA, ORSVI, and Makah U&A.  Draft EIS at 95. These percentages were based on the a claim that only 17.9 percent (10 of 56) of resident whales identified in the northern Washington coast survey area prior to June 1 were seen in the PCFA in one or more years from 1998-2005.  Id.  Once again, it is not at all clear where these statistics originate and NMFS provides no reference or citation to a study, report, or even to a table contained in the Draft EIS.  Moreover, this entire claim which NMFS has inserted in order to downplay the potential that the Makah will kill a resident whale raises a number of questions.


For example, what is and where is the Washington coast survey area?  Is it the same as the Makah U&A?  Is it larger than the Makah U&A but smaller than the ORSVI?  There is no previous reference to this particular survey area within the Draft EIS.  Does the percent of whales seen in the Washington coast survey area prior to June 1 reflect an average of sightings over time, a snapshot in time for a particular month over a multi-year period, or is it related to the number of whales seen over a particular year?  What about whales seen in other survey areas either south or north of the Washington coast survey area prior to June 1 and whether they were resighted within the broader PCFA in one or more years from 1998 to 2005.  


Since it is known that residents whales can and will move outside of core areas to locate potential prey (with diminishing movements as the distance from the core areas to the south or north increase), clearly some whales documented in other survey areas prior to June 1 could have been in the Makah U&A and susceptible to a tribal hunt between December 1 and May 31 thereby increasing the percentage of resident whales susceptible to slaughter.   Finally, assuming the data presented by NMFS is accurate, it is not at all clear how it determined that only 12.5 percent of whales within the Makah U&A were likely to be resident whales.  This entire section of the Draft EIS must be written both to better explain the origin of the statistics used and to clarify what it is that NMFS is trying to claim and how these statistics substantiate that claim.  



While claiming, in one paragraph that 12.5 percent of the whales within the Makah U&A could be resident whales, see Draft EIS at 3-95, in another paragraph on the same page NMFS claims that if the identified (resident) whales within the Makah U&A are randomly mixed with the migratory whales then “less than one percent of the encounters between whales and Makah hunters during that time would be with one of these identified whales.”  


As an initial matter forgetting the clear contradiction between these two arguments, neither statistic appears to be accurate.  As documented in the Draft EIS, the northward migration of gray whales occurs in two phases with the second phase (ninety percent of which are cow-calf pairs) departing the wintering areas between late March and May and arriving in their summer feeding range from May to June.  Draft EIS at 3-65.  Thus while migratory whales may be traversing through the PCFA, ORSVI, and Makah U&A in April and May, the vast majority would seemingly be mothers with calves who cannot be legally killed by the Makah.  Thus, if the Makah are allowed to whale from December 1 to May 31 but elect to only whale during the latter stages of that season due to more favorable ocean and climatic conditions then the majority of their potential target whales will either be resident whales or migratory mother whales with their calves.  The former are whales that the Makah claim that want to try to avoid while the latter are whales that the Makah cannot legally pursue or kill.  Consequently, if the Makah were indeed committed to avoiding or eliminating any chance of killing a resident whale and since they can’t kill a mother or calf, any whaling (if allowed at all) must be conducted in the far western portion of the Makah U&A, must only target whales that are demonstrating behaviors consistent with migration, must be restricted to the southbound migration of whales, or must be completed before April 1 of each year.  



Furthermore, NMFS has provided no evidence that migratory and resident whales are randomly mixed within the Makah U&A during the northbound migration.  The Draft EIS claims that 60, 20, and 13 percent of the first phase of the northbound migratory gray whales pass between 0.5-2, 0.1-0.5, and within 0.1 miles of the coast with 99 percent of northbound migrants passing within 0.1 mile from the shore.  Draft EIS at 3-67 citing Poole (1984).  This study was conducted in California, however, and it is unclear if the same percentages would apply in northwest Washington.  It is also not clear if anyone has ever compared the migratory patterns (timing and distance to the shore) between known migratory and resident whales.  Without such a study, it is impossible to suggest that the two groups randomly mix along the northwest Washington coastline.  In addition, as reported in the Draft EIS, Green et al. (1995) reported that some portions of the ENP gray whale population may take a more direct route between Washington and the central coast of Vancouver, rather than following the longer coastal route past Cape Flattery.  Draft EIS at 3-68.  Indeed, according to Green et al. (1995) northbound gray whales off the coast of Washington averaged 11.8 km from shore or approximately 4 kilometers farther offshore than sightings of northbound gray whales in Oregon. Without evidence that the migratory and resident whales actually do mix randomly along the northwest Washington coast, NMFS should delete this claim from its analysis.


NMFS claims that there is no evidence of any genetic difference between resident and migratory whales.  Draft EIS at 3-91 and 3-92.  This is based on research by Ramakrishnan et al. (2001).  A review of this study and its methodologies raise questions as to whether this since study is sufficient evidence to discount a potential genetic distinction between the resident whales and the migratory component of the broader population.   


Even if there is, in fact, no genetic difference there likely could be a behavioral difference between resident and migratory gray whales.  The origins of such a behavioral difference may relate to the physical condition of individual animals (with stronger, healthier animals completing the full migration), a learned preference for only completing a portion of the migration (perhaps associated with the ability to find and exploit acceptable quantities and qualities of prey), or may be based on relationships between individual resident whales.  The fact that such a large percentage of whales are documented as returning to the PCFA or smaller survey areas annually or nearly every year could demonstrate some type of relationship, even if not familial, that dictates which whales are likely to not complete the full migration.  It must be emphasized, that just because a resident whale is not seen in a particular year does not mean that he/she is not present within any of the survey areas.  


In summary, shockingly NMFS has failed to heed the advice of the court in Anderson v. Evans by not focusing its analysis on the resident whales contained within the Makah U&A.  Instead, NMFS has elected to base its decision and analysis on the resident whales occupying the ORSVI.  Thus, instead of basing a resident whale subquota associated with any whaling activity (if approved) on the number of resident whales documented in the Makah U&A, the subquota would be based on the number of resident whales in the ORSVI.  Admittedly, there is overlap among the resident whales occupying the ORSVI and Makah U&A though even NMFS concedes that said overlap is only slightly more than 50 percent.  


In addition, NMFS has downplayed the significance of resident whale site fidelity by claiming that resident whales engage in “large-scale” movements among different resident whale survey areas.  This is far from surprising given the whales’ need to find available prey but it most certainly does not suggest a lack of fidelity to certain key areas.  Indeed, NMFS even admits that resident whales do exhibit a pattern of returning to the same core areas annually with limited movements to other areas further to the north or the south.  Ultimately, NMFS must return to the drawing in its analysis of resident whales in a supplemental EIS.  It must provide a more comprehensive examination of all of the relevant resident whale data from all of the scientists who have participated in such research.  It also must critically evaluate the methodologies used by Ramkrishnan et al. (2001) to determine if this study, by itself, is sufficient to claim that there are no genetic differences between resident whales and migratory whales.  Furthermore, it must consider the possibility that behavioral factors (i.e., physical or social) may influence what whales are documented as resident whales within the PCFA, ORSVI, and Makah U&A.


Finally, NMFS has failed to consider the long-term significance of the resident whale population in light of the significant changes to the ecology of the summer feeding areas as a result of climate change.  In the summer feeding areas, gray whale range is expanding as the animals seek out alternative prey patches as prey density and composition in their primary feeding areas has declined or changes as a result of the warming oceans.  Consequently, depending on the duration and severity of such changes in the arctic (which are ongoing), the importance of a second population of whales – resident whales – to the overall survival of the species is likely to increase.  When it is considered that there was no reduction in the abundance of resident whales during the severe die-off of gray whales during 1999-2000, this would suggest that resident whales represent a type of potential buffer against the impacts of climate change to the larger migratory population.  While the northwest Washington coast would not be capable of supporting the number of gray whales supported in the arctic in the past and though Washington’s coast is also experiencing change as a result of climate change, it does represent habitat for a second group of gray whales of important value to the larger population.


8.  
NMFS analysis of the environmental impacts of each alternative is confusing, contradictory, and contains a number of errors:



Chapter 4 of the Draft EIS ostensibly evaluates the environmental impacts of the proposed action and its alternatives on gray whales, other wildlife, tourism, economics, social issues, and other concerns.  The following discussion identifies deficiencies in this analysis, seeks clarification of certain claims or arguments, or questions certain conclusions.  


In the introductory  section of Chapter 4 under Alternative 2, NMFS states that any struck and lost whales will be assumed to be killed.  Draft EIS at 4-4.  For the purpose of evaluating the impacts of each alternative, it is imperative that any whale that is struck with a harpoon or shot with a bullet/grenade is assumed to be killed no matter whether the harpoon/bullet/grenade struck the whale and/or the severity of the strike.  



In regard to the potential slaughter of resident whales under Alternative 2, NMFS reports on page 4-6 of the Draft EIS that the “Tribe’s proposed method would result in an allowable bycatch level of 2.35 percent of the minimum estimated abundance of whales in the ORSVI survey area.”  Id. Considering that the tribe’s proposal, as articulated previously in the Draft EIS, was to calculate an ABL based on the PBR for the number of whales estimated to be in the ORSVI, presumably the 2.35 percent figure is one-half the 4.7 percent rate of increase that NMFS has used in its PBR calculation.    



Using that figure and a minimum estimate of 102 whales (which is presumably the minimum number of whales estimated to occupy the ORSVI in 2005),
 NMFS calculates an ABL for resident whales of 2.4 which it then rounded down to two.  However, if the 78 (the corrected minimum number of previously seen gray whales in the ORSVI in 2005) is used in the PBR formula with a one-half the rate of productivity set at .795 percent (one-half of the 1.59 percent rate of increase estimated for gray whales using data collected from 1967/68 to 2006/07
 (Draft EIS at 3-72)) and a recovery factor of 0.5 (a conservative estimate given the lack of documented recovery in the overall gray whale population as well as no evidence that the ORSVI whales are “recovered” based on carrying capacity), the ABL based on this method is 0.3.  Even if a recovery factor of 1.0 is used the corresponding PBR is 0.6, far lower than the 2.4 whales calculated using the 2.35 percent figure.   Alternatively, if the most recent rates of increase provided by Rugh et al. (2008) are used (1.6 percent unweighted rate of increase; 1.9 percent weighted rate of increase) is used along with a recovery factor of 0.5, the resulting ABL would range from .31 to .375.
  Even if a recovery factor of 1.0 is used the corresponding PBR (using the 1.9 percent rate of increase) is .74, far lower than the 2.4 whales calculated using the 2.35 percent figure.  NMFS must explain the scientific basis for its use of 4.7 as the rate of increase for gray whales and why a smaller percentage (such as the current estimated rate of increase or the long-term rate of increase over the past forty years) should not be used given a declining rate of increase in the gray whales over the past decade.  



Furthermore, whether the ABL for resident whales is set at 2 or lower (depending on the formula used and the estimated population of gray whales within the ORSVI), NMFS concedes that up to 4 resident whales could be killed under the proposed alternative since the tribe requests that the ABL only be applied to whales who are successfully landed and not whales who are struck and lost.  Draft EIS at 4-7.  If NMFS agrees with and allows the number of resident whales killed annually to potentially be far in excess of the limits proposed by the Makah, it must provide a rational explanation as to why it would allow such a level of mortality that even it concedes would result in adverse impacts to the resident whale population since that number of killed resident whales would not be replaced annually.  


The Makah are, in a sense, attempting to circumvent their own proposal by offering, on the one hand, to agree to a subquota of resident whales to reduce any potential impact to this unique group of whales but then undermining its own proposal by claiming that the ABL should apply to landed whales only.  This is consistent with the proposal to use photographic evidence to determine if any killed whales are resident whales since said photographs would only be taken if the whale was landed.


NMFS and the Makah also underestimate the impact of any hunt on gray whales both numerically and behaviorally.  The Makah claim, for example, that for every whale struck, four whales would be subject to unsuccessful harpoon attempts and ten whales would be approached.  Draft EIS at 4-8.  Using an estimated pod size of two, NMFS and the Makah claim that this corresponds to no more than 28 gray whales subject to unsuccessful harpoon attempts (i.e., 1 in 4 whales will be struck successfully with a harpoon and no more than seven strikes per year) in any year and 140 subject to approaches with no harpoon attempt (i.e., for every ten whales approached a harpoon attempt would be made on only one animal).  Id.  


Clearly, NMFS failed to even consider the accuracy of these numbers before publishing the Draft EIS.  Assuming each whale is in a pod containing two whales then for each whale struck up to eight whales would be harassed during unsuccessful harpoon attempts and up to twenty whales would be subject to approaches without any harpoon attempt.  When the number of permissible strikes is included (up to seven), the total number of whales potentially harassed for each whale struck would be 56 (eight times seven) while the number of whales harassed as a result of approaches would be 140 (twenty times seven).  In reporting on the harassment associated with whales that are subject to unsuccessful harpoon attempts, NMFS failed to multiply the result by two (the average pod size) though it did include this factor when calculating the number of whales approached.


In reality, the number of whales subject to harassment as a result of Makah whaling, if permitted, would be far greater both because of an underestimate in the pod size used by the Makah and a failure to consider the potential harassment impacts to other gray whales in the vicinity of the hunt caused by other vessels involved in the hunt (i.e., Coast Guard, state police, NMFS, media, protest) and how a struck, wounded, and suffering whale impact whales in his/her vicinity.  



At a minimum, considering that more recent reported an average pod size of 2.79 (Rugh et al. 2008), assuming there were no whales indirectly harassed as a result of the hunt, the number of whales harassed for every whale struck would be approximately 78 (2.79 x 4 x 7) while the number harassed as a result of approaches only would be approximately 195 (2.79 x 10 x 7).  


The actual number of whales potentially harassed as a result of a Makah hunt would likely be much higher because of the number of boats potentially involved in a hunt, their distribution across the hunt area, and due to the likely, but unquantifiable, harassment impact on whales in the vicinity of a wounded and suffering whale targeted during the hunt.  This number of harassed whales could be estimated if NMFS had and/or disclosed any information about the average distance between gray whale pods during migration or, for resident whales, as they feed, rest, interact, or otherwise use their summer range off the coast of northwest Washington.  


Similar deficiencies exist in the analysis of the potential for gray whale harassment under the other alternatives both due to the use of a pod size of two, mathematical mistakes, and a failure to account for indirect harassment.  To correct such errors, NMFS must recalculate the likely impact of a Makah whale hunt on the number of whales subject to direct and indirect harassment under each of the alternatives, disclose all new calculations, and reevaluate the overall impacts of the alternatives in a new analysis.   



Of particular importance is the need to determine how or if such a level of harassment may alter the behavior of resident or migratory whales by forcing them further offshore (less accessible to the Makah and to coastal whalewatching operations), making them more likely to flee from an approaching vessel (whether a whaling canoe/boat or not) thereby disrupting their feeding or other behaviors with potential energetic consequences, or potentially making them more aggressive around boats of any kind if they perceive a threat.  This must include an assessment of the impact of repeated approaches on the same whale since the difference of behavioral impacts caused by a single approach versus potentially multiple approaches over the whaling period (if whaling were permitted) could be significant.  


NMFS has failed to consider the impact of multiple approaches on a single whale and, for that matter, its analysis of the impact of any hunt on gray whale behavior is weak.  NMFS basically claims that it doesn’t expect any behavior impact because of the relatively short duration of any potential Makah hunt (if a hunt is allowed and depending on the structure of the hunt), because no long-term behavioral impacts have been documented as a result of whale-watching operations, and because the Chukotkan natives who kill dozens of gray whales each year have not documented any behavioral response.  Comparing the impact of whale-watching operations to a Makah whale hunt is like comparing apples to oranges.  In the former instances vessels are legally required to remain at a distance from the whale for fear of violating the MMPA.  Conversely, a Makah whale hunt (if permitted) would include the direct and purposeful approaches by a canoe full of whalers (following by an armada of other vessels) to point blank range so that a harpoon and bullets can be used to kill the animal.  There is no comparison between these two scenarios.   



Similarly, without comparing the behavior of whales pursued during the Chukotkan hunt with the reactions of whales potentially pursued by the Makah is also difficult since the whales in the two areas may be subject to entirely different levels of harassment.  Off the coast of Washington, whales may exhibit more adverse reactions to such a hunt because of different characteristics that influence the whales compared to whales within the Chukotkan hunting areas.  Whales along the Washington coast have been protected from hunting for decades potentially making them more likely to alter their distribution and movement patterns if subjected to a hunt.   Whales on their summer feeding grounds pursued by Chukotkan natives are less likely to alter their distribution or movement patterns in response to hunting given their need to feed compared to migrating whales off the coast of Washington who could more easily alter their migratory routes in response to a hunt.  Similarly, though resident whales tend to use a core area, they may move to alternatives sites in response to whaling.  Given the different stressors on the whales using or inhabiting the Makah U&A and the Chukotkan hunting grounds suggesting that the behavior of the whales hunted by the Chukotkans will be the same as any whales potentially hunted by the Makah is sheer speculation.


Though much is made in the Draft EIS about the Makah’s alleged need for gray whale meat/blubber to improve their diet and health, NMFS concedes that there is insufficient information available about the health of the Makah people, the link between health and diet in the Makah people, and the current nutritional components of the Makah diet in order to draw any conclusions about this alleged need for edible gray whale products.  For example, NMFS includes the following statements in the Draft EIS:



“Whether consuming freshly harvest gray whale food products would affect the level of nutrition available to Makah tribal members would depend largely o the types and levels of nutrition present in an individual tribal member’s existing diet relative to several factors: (1) what part(s) of the whale and how much of each would be consumed, (2) what currently consumed food items (and associated nutritional levels) would be replaced by gray whale food products, and (3) how each food item would be collected, stored, and prepared for consumption.”  



“There are no data to compare the amount of contaminants currently being consumed by the Makah Tribe from its normal food sources with the amount of contaminants found in fresh whale products, making it difficult to determine the net change in contaminants to which tribal members would be exposed.”



“… data do not exist to indicate the amount of fresh whale food product an individual Makah member may consume in lieu of other food sources normally consumed by the same individuals.”



“As a result of this lack of data, it is not possible to discern risk levels based upon the existing best available information addressing the rate of consumption and method of cooking fresh whale tissues by Makah tribal members.”



“Whether consuming freshly harvested gray whale food products would affect contaminant exposure in Makah tribal members would depend largely on the types and levels of contaminant present in an individual tribal member’s existing diet relative to several factors: (1) what part(s) of the whale and how much of each would be consumed, (2) what currently consumed food items (and associated contaminants) would be replaced by gray whale food products, (3) the age and sex of the whale, (4) possibly the time of year and body condition of the whale, and (5) how each food item would be collected, stored, and prepared for consumption.”



“The continued absence of freshly harvested gray whale food products in the diet of the Makah (if Alternative 1 were selected) would continue to preclude them from realizing the added nutritional benefits (e.g., minerals and omega-3 fatty acids) associated with consuming them, but there are not data to suggest that current diets of individual Makah members sufficiently lack these nutritional benefits.”



“… it is difficult to compare essential nutrients and minerals of whale products directly to other protein sources because the former have not been studied extensively.”  



Consequently, NMFS concludes that “there are too many uncertainties, however, to quantify either type of effect or to predict whether any of the alternatives would result in a net positive or negative effect on human health.”  Draft EIS at 4-193.  As a consequence of this uncertainty, NMFS must not base its final decision on any consideration of any perceived or alleged dietary benefits associated with the consumption of whale products since, as NMFS concedes, there is no evidence to prove such a benefit given the lack of baseline data on the diet and nutritional status of the Makah people.


Specific Comments:



1.
Deficiencies in the use of the Potential Biological Removal (PBR) formula to determine the “sustainable” level of killing of gray whales:



The Makah and NMFS propose to use the PBR to calculate the number of gray whales that can allegedly be removed from the population each year without jeopardizing the stock’s ability “to reach or maintain its optimum sustainable population level.”  Draft EIS at 11.  NMFS has historically used the PBR for gray whales to demonstrate that the current level of killing (not including natural mortalities) is well below the number of whales who could be removed without affecting the stock’s optimum sustainable population.   Indeed, based on NMFS’ estimated gray whale population size and using the standard PBR formula, there appears to be a significant cushion between the number of whales killed (not including natural mortalities) and the PBR.  As a consequence, most observers would dismiss the possibility that the actual level of killing is in excess of what is “sustainable” despite the multitude of threats to the species and the fact that such threats are increasing, not decreasing, in severity.  



As defined in the Draft EIS, the PBR is calculated by taking the minimum population estimate of the stock, multiplying that by one-half the maximum theoretical or estimated net productivity rate of the stock, and then multiplying the result by a recovery factor between 0.1 and 1.0.  Draft EIS at 11.  A second PBR is calculated based on the number of previously seen resident whales in the ORSVI to create what amounts to a resident whale subquota under the proposed action (Alternative 2).  Based on the 2005 resident gray whale data, NMFS claims that the PBR for the ORSVI was 2.49 which, as demonstrated above, is far higher than what the PBR would be if the correct statistics were used when making the calculation.  


There are a number of problems with the use of the PBR formula for gray whales and for its use when attempting to define a subquota of resident whales.  The PBR is defined as the “maximum number of animals, not including natural mortalities, that may be removed from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population.”  Draft EIS at 3-54.  


As an initial matter, the concept of a PBR was originally developed as a fisheries management tool and then altered to be applied to marine mammals.  The fact that the PBR does not include any adjustment to take into consideration natural mortalities is a significant deficiency in the value of this tool.  If the purpose of calculating PBR is to ensure that no stock cannot reach or maintain its optimum sustainable population, the impact of natural mortalities on the population must be considered when calculating the PBR.  If not then limiting slaughter to a level below the PBR is no guarantee that the target population can reach or maintain its OSP since the proportion of the population succumbing annually due to natural mortality events could reduce the population below OSP.  NMFS fails to explain how or if natural mortalities are considered in conjunction with or separately from the PBR to ensure that a species can reach or maintain its OSP.  



For gray whales, NMFS has not included in the Draft EIS any data on age or sex-specific natural mortality rates.  Such mortalities could be due to old age, disease, starvation (though climate change induced impacts to the gray whales primary prey species likely results in mortality that is entirely caused by anthropogenic impacts), and predation.  



It has been documented that killer whales or orcas do predate gray whales, particularly calves, and the impact of such predation can be significant.  There are some estimates that upwards of 30 percent of calves may be killed by orcas (Mizroch and Rice 2006 citing Black 2001, Black 2003, Ternullo & Black 2002)   It has also become evident that, due to ecosystem regime shift in the Arctic and its impact on gray whale ecology, a larger proportion of gray whale births are occurring in the open ocean as far north as the Carmel/Monterey, CA area.  Draft EIS at 3-65.  As a consequence, the protections afforded gray whales calves born in or near the birthing lagoons in Mexico are not present in the open ocean.  Calves, therefore, are likely more susceptible to mortality due to thermal stress (a product of the colder water in northern California compared to Mexico) and killer whale predation.  


While we may not have a solid understanding of age and sex specific mortality rates for gray whales, no one can dispute that natural mortality does occur, that it can be significant particularly among gray whale calves, and that adult gray whale mortality rates may be increasing due to ecosystem regime shifts attributable to a warming climate/ocean.  This latter category of mortality, though originally caused by anthropogenic factors, would be considered, under the PBR calculation, a natural form of mortality.  As even NMFS concedes in the Draft EIS, the significant number of mortalities recorded in 1999 and 2000 “did not exceed expected levels of natural mortality.”  Draft EIS at 3-108 citing Moore et al. 2000).  The only mortality events that would be applicable to any PBR events would be those with a known direct human nexus such as the killing of gray whales by aboriginal groups, ship strikes, or net entanglements.  


A PBR is a product of three factors multiplied together (i.e., minimum population estimate, one-half the maximum theoretical or estimated net productivity rate of the stock at a small population size, and a recovery factor between 0.1 and 1.0).  Draft EIS at 3-54.  Each of these components of a PBR calculation requires additional discussion and analysis.  


First, while the use of a minimum population estimate would appear to be conservative, it depends on the validity and accuracy of the population estimate.  If a population estimate is an overestimate (as is likely the case with gray whales) then the minimum population estimate is also likely to be an overestimate resulting in a PBR that is higher than what is appropriate.  



Second, the maximum theoretical or estimated net productivity rate of a stock are different measures.  The difference between the maximum theoretical or estimated net productivity rate can be and likely is large since the first option refers to a rate of productivity that is theoretically the highest possible while the second option refers to a productivity rate that is likely lower and which presumably is based on empirical data.  Allowing either rate to be used, given the potential differences in such rates, could result in substantial differences in the PBR.  While the validity of either of these estimates is also of concern, providing the option of using one over the other without any explanation as to when the maximum theoretical productivity rate should be used instead of the estimated net productivity rate and vice versa introduces the potential for considerable statistical manipulation to achieve a PBR that may be larger than is appropriate.  


In addition, the requirement that the rate of productivity be based on said rates when the stock is at a small population size is also problematic and confusing.  How is “small population size” defined?  At certain sizes the productivity rates could be severely depressed due to difficulties in finding mates and/or a lack of breeding success or other factors that are keeping the population depressed.  At other so-called “small” sizes, productivity could be maximized if the species is in the process of recovering from a past decline in abundance and is experiencing high productivity as it attempt to fill all available niches within its habitat.  For the gray whale, does NMFS believe that the current population is “small” since it is smaller by some 9,000 whales compared to the estimated gray whale abundance in 1997/98 or because it is as much as six times lower than the pre-exploitation estimates calculated by Alter et al. (2007)?  Or does NMFS use a productivity rate estimated for gray whales when the population was smaller than its current size?  Since productivity rates can change dramatically depending on the population size and since such rates are crucial for the determination of PBR, a far more detailed explanation as to the origin, basis, and applicability of the PBR concept to whales and to gray whales in particular is needed in the Draft EIS.  


Finally, NMFS uses a recovery factor of 1.0 when calculating the PBR for the gray whale.  This is the highest recovery factor possible which signifies that the population is recovered.  Considering that Alter et al. (2007) recommended that the gray whale be designated as a depleted species under the MMPA since the current population is much smaller than its estimated pre-exploitation size, a recovery factor of 1.0 is too high and must be replaced with a recovery factor of 0.5 or lower to both be more accurate and to ensure that sufficient precaution is employed in calculating the gray whale’s PBR.  Moreover, if the PBR is used to determine the amount of human-caused mortality that a smaller subset of the gray whale population (i.e., the PCFA, ORSVI, or Makah U&A whales) can sustain, the use of a 1.0 recovery factor would also appear to be misplaced since we have no evidence that these smaller groups of whales are “recovered.”



Recognizing, based on existing data, that not all resident whales occupy the same summer habitat each year (i.e., some don’t show evidence of summer habitat site fidelity) and that the number of whales in these smaller groups may vary throughout a summer and interannually, the use of a recovery factor of 1.0 suggests that the whale groups are at carrying capacity for their occupied areas.  There is, however, absolutely no data or evidence to suggest that the whales are at carrying capacity within these smaller geographic areas (which are politically not biologically or ecologically defined).  Indeed, there is no evidence that the “carrying capacity” for gray whales within the PCFA, ORSVI, and/or the Makah U&A has been defined.  


For the entire ENP gray whale population, NMFS claims that the PBR is 417 whales.  Draft EIS at 3-109.  This was calculated using a minimum population size of 17,752 (derived from the mean of the 2000/01 and 2001/02 population estimates, a maximum theoretical or estimated net productivity rate of the stock at a small population size of 0.047 divided by 2 to obtain 0.0235, and a recovery factor of 1.0.  This calculation is wrong.  


First, the first statistic used in a PBR calculation is supposed to be a minimum population size.  Based on the data contained in Table 3-6 on page 3-98 of the Draft EIS, the minimum gray whale population estimates for 2000/01 and 2001/02 were 16,097 and 15,011, respectively.  Consequently, the mean of these minimum estimates is 15,554 not the 17,752 used by Angliss and Outlaw (2005) as reported in the Draft EIS (page 3-109).


Moreover, the minimum population estimate used in a PBR formula is traditionally calculated using the formula Nmin = N/exp(0.842x[ln(1 +[CV(N)]²)]½ .  See Draft 2008 gray whale stock assessment report.  There is no evidence that NMFS utilized this formula when estimating the population minimums used in any of the PBR calculations contained in the Draft EIS.  NMFS must either use that traditional formula (as it has in the past) or it must explain why the formula is not relevant in this case.  


Second, it is unclear where NMFS (citing Angliss and Outlaw 2005) gets the 0.047 maximum theoretical or estimated net productivity rate for gray whales.  As previously


explained, the maximum theoretical and the estimated net productivity rates are entirely different measures with the theoretical maximum rate of productivity higher than any net productivity rate.  NMFS fails to indicate whether the 0.047 rate is the former or the latter.  To be conservative, and considering the decline in the gray whale productivity rate over time (i.e., an average productivity rate of 2.52 from 1967/68 to 1995/96 compared to an average productivity rate of 1.59 from 1967/68 to 2006/07),
 the use of the lower rate to calculate the PBR would be more appropriate.  Alternatively, the most recent estimate of gray whale productivity of 1.6 or 1.9 percent unweighted and weighted, respectively (Rugh et al. 2008) should be used.    


Finally, as previously explained, it is difficult to justify the use of a recovery factor of 1.0 since there is compelling evidence, provided by Alter et al. (2007) that the gray whale population has not recovered to its pre-exploitation size and given their conclusion that 


the ENP gray whale should be designated as a depleted species under the MMPA.  Consequently, a more conservative recovery factor would be at least 0.5.



If some of these corrected or more accurate statistics are plugged into the PBR formula several of the resulting PBR values for the entire ENP gray whale population would be far lower than the current level of 417 and would also be lower than the known current human caused mortality level of an estimated 141 whales per year  (Draft EIS at 5-4).  For example, using some of the various statistics identified above several potential PBR values could be calculated.



1)
15,554 x 0.0235 x 1 = 366


2)
15,554 x 0.0235 x .5 = 183


3)
15,554 x 0.0126 x 1 = 196


4)
15,554 x 0.0126 x .5 = 98


5)
15,554 x 0.00795 x 1 = 124


6)
15,554 x 0.00795 x .5 = 62


7)
15,554 x 0.0095 x 1 = 148


8)
15,554 x 0.0095 x .5 = 74


9)
15,554 x 0.008 x 1 = 124


10)
15,554 x 0.008 x .5 = 62


The use of an accurate minimum population estimate, a lower productivity rate consistent with recent productivity estimates, and a recover factor of .5 would reflect a more conservative management strategy that would theoretically lessen the impact of a potential human-caused decline in gray whales.  However, considering the significant problems with the entire PBR concept, namely its failure to incorporate natural mortalities into its formula, a more conservative PBR which includes potential losses due to natural mortalities, must be set considerably lower in order to protect the health and viability of the population.  Precisely how low such a PBR would have to be set is unknown since data on gray whale natural mortality is not disclosed in the Draft EIS or is unknown.  


2.
Use of Allowable Bycatch Level calculation to determine subquota of resident whales that can be killed by the Makah Tribe:



Pursuant to its MMPA waiver application, the Makah propose to set an allowable bycatch level (ABL) based on the calculation of the PBR level using the “number of previously seen whales in the Oregon-Southern Vancouver Island survey area” as the minimum population estimate for use in the PBR equation.  Draft EIS at 1.  In effect, the Makah and subsequently NMFS have proposed establishing a subquota of resident whales which, if met, would terminate the hunt for the remainder of the year.  The logistics of establishing this subquota, however, will not work and will lead to the potential slaughter of up to four resident gray whales
 per year far in excess of the PBR calculated for resident whales in the ORSVI for 2005 as delineated in the Draft EIS.  The logistical and mechanistic problems with the establishment of a resident whale subquota as described in the Draft EIS are in addition to the deficiencies with the PBR process discussed previously.  



First, unless a new research methodology is established to identify and monitor resident whales within the PCFA, ORSVI, and the Makah U&A to provide regular, instantaneous data on the number of resident whales within the ORSVI, the resident whale subquota calculated for a particular year may allow for more resident whales to be killed than is biologically appropriate.  This is a product of the inevitable delay in surveying the ORSVI, locating and photographically identifying returning or new resident whales, and then determining how many previously seen resident whales are present within the ORSVI at any one time.  Such data collection and calculations are not done overnight.  Indeed, as evidenced by the data included in the Draft EIS, the most recent resident whale data for the ORSVI is from 2005 suggesting that there is a delay of a couple of years in assessing and publishing resident whale data.    



While returning resident gray whales tend to utilize the same core areas each year, they are not always founds in the specific sites where they had been documented previously.  Considering their need to find prey resources, not surprisingly resident whales demonstrate movements within their range though as you move further northward or southward from the core area the movements become more limited.  As a consequence there is some, but not sizeable, variability in the number of whales seen in the PCFA, ORSVI, and Makah U&A each year.  Moreover, considering the inevitable delay in determining and publishing the estimated number of resident whales within the ORSVI, the calculation of a subquota of resident whales that can be killed by the Makah may be based on a number of whales that is well over or under the actual number of resident whales within the ORSVI in the particular year of the hunt.


NMFS fails to address this deficiency in the logistics of calculating a subquota of resident whales that the Makah could be permitted to kill.  Specifically, what is the delay (in years) in reporting the number of resident gray whales estimated to be within the ORSVI?  Will NMFS devise a new research methodology in conjunction with its research partners (e.g., Cascadia Research) to more rapidly collect, analyze and report on resident whale data obtained within the ORSVI?  Will the number of previously seen resident whales within the ORSVI be based on an annual average, a running average over the course of two or more years, or on the previous year’s data?
  If NMFS uses resident whale data collecting during the year prior to the hunt, will the “minimum population estimate” used in the PBR equation be the sum total of the maximum number of previously seen resident whales estimated to inhabit the ORSVI at any particular time during the previous year? Or, will it, recognizing that resident whales may move in and out of the ORSVI, be based on a minimum or average estimate of previously seen resident whales within the ORSVI?  


Second, though NMFS claims that it intends to utilize the “National Marine Mammal Laboratory’s photographic identification catalog,” DEIS at 6, as its reference for identifying potential resident whales, there is no evidence that such a catalog actually exists at NMML.   Indeed, there have been reports that NMML does not even possess the resident gray whale photographic catalog.  This raises a number of questions which NMFS must answer.  Does the NMML possess a resident gray whale photographic identification catalog?  If so, does it contain a photograph of all resident gray whales documented since research on this unique group of whales was initiated?  If NMML does not possess such a catalog, who does possess and maintain said catalog?  Has NMFS negotiated a contract with that person/organization to ensure that he/she or it will provide the required analytical services to compare pictures of gray whales killed by the Makah with resident gray whale photographs contained in the catalog or to permit a NMFS official to engage in such an analysis?  What mechanism is in place to ensure that all gray whale scientists who study and photograph resident whale share their photographs with a person or organization to ensure their insertion into the resident gray whale catalog?  These questions must be answered by NMFS before any further action is taken on the Draft EIS.  NMFS cannot assert that NMML has a resident gray whale photographic catalog as a tool to use in determining if the Makah have exceeded the proposed resident gray whale subquota if such a catalog does not, in fact, exist at NMML and/or if NMML has no access to said catalog or if said catalog is incomplete.


Third, the proposed action (Alternative 2), if implemented, would limit the Makah to seven struck whales per year, three struck and lost whales, and the killing of an average of four whales per year (with a maximum of five in any one year).  Draft EIS at ES-1 and ES-2.  In order to determine if any of the whales killed were resident whales each whale would be photographed with the photograph being sent to NMFS and/or other specialists for comparison with a catalog of existing resident whale photographs.
  This process is replete with problems.  



For example, according to the information presented in the Draft EIS, a minimum to moderate percentage of resident whales identified in any one year have not been identified or photographed previously.  Thus, even if a whale killed and photographed cannot be matched to any resident whale photograph in the resident whale catalog, the whale may still be a resident whale.  


Of equal or greater concern is the fact that, as specified in the Draft EIS, the killed whales will only be photographed when landed.  At that time, even if the killed whale is determined to be a resident whale, the whale is already dead.  More importantly, since whales that are struck and lost (up to three per year under the proposed action) will never be photographed it will never be known if they were or were not resident whales.  As a consequence, even if a resident whale subquota was set at, for example, two, up to four resident whales could potentially be killed before the subquota is met and the hunt is terminated if the first two whales struck are lost and if both were resident whales.  Remarkably, though NMFS concedes that this is a possibility and that such a high rate of slaughter of resident whales would be in excess of any annual ABL for resident whales calculated using the PBR formula, it continues to endorse this proposal.  Considering the Makah’s likely predilection for pursuing those whales closest to shore to reduce the amount of time and effort required to kill a whale and tow its carcass to shore, there is a high likelihood that, if permitted to engage in whaling as described in Alternative 2, the Makah will pursue resident whales.  


Even if NMFS altered its proposal to require that photographs be taken of each pursued whale, a Makah participating in the hunt would have to be trained to take the required pictures or a person already trained in obtaining such photographs (i.e., ensuring that the whale is photographed from the correct angle, that the most identifiable part of the whale is photographed) would have to accompany each Makah hunting party.  Even if this were possible, there is no instantaneous way to determine if the pursued whale is or is not a resident whale.  Even if the photographs could be transmitted from the canoe to a person with access to a resident whale catalog it would still take potentially hours to determine if the photographed whale was a resident whale.  Requiring appropriate photographs be taken by a qualified/trained technician prior to any attempt to strike and kill the whale would, however, reduce the possibility of up to four resident whales being killed in any one year.


Finally, NMFS provides no explanation as to why the resident whale subquota would be calculated based on the estimated number of previously seen resident whales within the ORSVI versus using the Makah U&A as the geographic area for analysis.  Since the Makah can only whale, if permitted, within their U&A, the only whales who could be potentially killed would be migratory or resident whales within the U&A.  While there would always be some movement of whales both into and out of the Makah U&A, if the ABL were calculated using the PBR formula based on the estimated number of resident whales within the U&A, the resident whale subquota would be smaller and, thus, more precautionary reducing the likelihood of any short or long-term adverse impact on resident whales.  For example if the number of previously seen whales in the Makah U&A in 2004
 (Draft EIS at 3-90) is used (7) along with a one-half the net productivity rate of 1.9 (weighted rate of increase as reported by Rugh et al. 2008 based on 2006/07 gray whale census data), and a recovery factor of 0.5 the PBR value for whales within the Makah U&A would be .03 gray whales.   Even if the 0.0235 factor is used along with a recovery factor of 1 then the PBR would be .1645 gray whales far lower than the 2.4 resident whale subquota presented by NMFS.   



Conversely, basing the ABL on the estimated number of resident whales within the ORSVI, increases the resident whale subquota even though many of the resident whales within the ORSVI may never enter the Makah U&A.  Given all that remains unknown about the resident whales, AWI believes that NMFS should prohibit all whaling in order to ensure protection of all resident whales.  If NMFS elects to issue the waiver and allow the Makah to whale then, at a minimum, it must adopt precautionary measures to limit the subquota or resident whales killed by the Makah by basing that subquota on the estimated number of resident whales within the Makah U&A.



Even assuming that the ORSVI is the appropriate management unit, the ABL for resident whales within the Makah U&A calculated using the PBR formula is in error.  Draft EIS at 4-37.  


First, as the minimum abundance estimate for ORSVI whale, NMFS uses 106.  The origins of this number are unknown and no reference or citation is offered in the Draft EIS.  A review of Table 3-3, the total number of resident whale seen in the ORSVI is 101 not 106.  However, as explained in several places in the Draft EIS, the minimum number that is supposed to be used to calculate the ABL for the Makah U&A is the number of resident whales that have been seen in two or more years within the ORSVI.  So, again using the data from Table 3-3 for 2005, the total number of previously seen resident whales in the ORSVI is 78.  


Second, NMFS again uses 2.35 percent figure presumably as one-half the estimate net productivity rate.  This would correspond to a 4.7 percent actual rate of increase which is far higher than the average rate of increase documented using data from 1967/68 to 2006/07 (1.59 percent) or the rates of increase provided by Rugh et al. (2008) (1.6 or 1.9 percent).  NMFS fails to explain why it believes using the 4.7 percent rate is appropriate versus using the 1.59, 1.6, or 1.9 percentages or some alternative percentage between the 4.7 and 1.59 percent rates of increase.  Considering that the recent estimated rates of increasing are in decline, the 1.59, 1.6, or 1.9 percent rates of increase would seemingly be the more appropriate statistic to use in calculating the ABL for resident whales in the Makah U&A since the objective is to reduce or eliminate the killing of these unique animals.  



Third, and finally, NMFS continues to incorrectly use the 1.0 recovery factor when, since the current gray whale population size is no where near its pre-exploitation size and since Alter et al. (2007) recommended the species being designated as a depleted species, the recovery factor should be no more than 0.5.  


Using these corrected statistics, the new ABL for resident whales in the Makah U&A would be 0.3 – 0.37 per year, far lower than the 2.49 resident whales reported by NMFS.  Draft EIS at 4-37.   


3. 
Use of powered chase boats to tow struck and killed whales to shore:


A portion of Makah tribal membership have advocated a resumption of whaling to revitalize Makah culture.  They believe that a return to whaling will help restore the tribe’s cultural past, its language, its ceremonies, and will lead to a spiritual reawakening.  For individuals selected to be members of Makah whaling teams, rigorous training and spiritual preparations will be expected by them and their family members consistent with the reported traditions of their ancestors.  Despite these training standards and seemingly inconsistent with the methods employed by their ancestors when pursuing whales, the Makah have proposed to use motorized chase boats to, among other things, tow killed whales back to shore.  Draft EIS at 2.  


While AWI strongly opposes any whaling by the Makah, if whaling is permitted then both international and national treaties or laws require that it be done in the most humane manner possible to reduce the suffering of the struck whale.  To accomplish this, the use of a chase boat to ensure that a rifleman can fire one or more shots at a harpooned whale to (hopefully) end the whale’s suffering as rapidly as possible is entirely appropriate.  Using the chase boat to then tow the struck whale to shore would, however, be inconsistent with the traditional practices that the Makah are trying to recreate by whaling.  If the Makah historically relied on physical preparation and prowess in order to successfully kill and land a whale, modern day Makah whalers should, out of tradition, desire to emulate their ancestors.



The Draft EIS suggests that, historically, Makah whalers used to go far out to sea to hunt gray whales and used to tow dead whales behind their canoes back to their ancestral lands.  Sometimes it would take days for the Makah to tow the dead whale back to land.  Reportedly, when steam-powered ships became available, the Makah then relied on those ships to tow the whale carcasses to shore.  It is doubtful that the companies owning those ships or the individual ship captains agreed to tow the whale carcass to shore as a simple gesture of goodwill rather, it is likely that goods (i.e., whale oil, seal oil, skins/pelts, or other products) were exchanged as payment.  


NMFS claims that the use of a chase boat to tow the whale carcass back to shore is needed to prevent the spoilage of the carcass.  This excuse seems to conflict with reports that historically it could take the Makah whalers days to tow a whale back to land when using their traditional canoes and their own strength.  Either there was significant spoilage of the whale historically (which calls into question the distance the Makah would travel out to sea to pursue whales and/or indicates that whale oil and not meat/blubber was the principal tradable resource obtained from whales historically), the Makah were far more proficient paddlers than they are today, or the Makah historically either utilized all whale products (spoiled or not) or there was significant wastage of a whale once landed.  


AWI is not advocating for a complete return to all traditional tactics to kill whales.  Indeed, it would be in violation of international standards and domestic laws for the Makah to employ only traditional harpoons to kill gray whales given the inefficiency of such killing methods and the immense suffering that would result.   Requiring the Makah to rely on traditional methods to tow a whale carcass to land, however, would be consistent with the tribe’s desire to revitalize its cultural, spiritual, and physical relationship to whaling.  



4.  
NMFS has not provided a legal description of the Makah’s usual and accustomed grounds and stations:



An examination of the Treaty of Neah Bay reveals that the treaty itself does not set aside any ocean areas as part of the Makah’s usual and accustomed grounds and stations.  The description of the lands set aside in Article 2 to represent the Makah reservation does not extend into the ocean.  In addition, as indicated above and in Article 4, the Makah’s right of taking fish and of whaling or sealing is for its usual and accustomed “grounds and stations.”  While it is unclear what is meant by stations, the term grounds may not imply any area of the ocean.  Admittedly, it is impossible to harvest marine fish or whales anywhere but in the ocean though freshwater fish can be killed in streams, tributaries, and creeks within the Makah’s reservation.  


NMFS claims in the Draft EIS that the courts have defined the area of the ocean reserved for the Makah.  Due to the inadequacy of the comment period on this Draft EIS, this claim could not be confirmed nor could any legal description of the boundaries of the Makah U&A, if articulated by the court, be mapped to determine the true extent of the U&A.  This criticism is not meant to suggest that the Makah’s U&A does not include areas of the ocean but it would be useful and informative if NMFS provided the legal description of the Makah U&A – at least the portion that includes the Pacific Ocean – so that interested stakeholders can better understand the boundaries of this area.


5. 
The Makah tribe has not demonstrated the ability to engage in whaling in a manner consistent with the WCA’s prohibition on waste:



The Draft EIS defines “wasteful manner” as “a method of whaling that is not likely to result in the landing of a struck whale or that does not include all reasonable efforts to retrieve the whale.”  Draft EIS at 14.  NMFS has interpreted this standard to apply both to the process of whaling and of butchering the whale.  Indeed, in its 1996 final rule amending the WCA, NMFS indicated that the waste provision in the WCA applies to the butchering process as well as to the killing and landing of the whale. Therefore, not only would a struck and lost whale constitute a violation of the “waste” standards in the WCA but so would the inefficient butchering of a landed whale resulting in the spoilage or waste of whale meat, blubber, or other whale products.



Though NMFS suggests that Makah tribal members “removed almost all edible portions of the meat and blubber from the whale (killed during the 1999 hunt) by midnight,”  Draft EIS at 1-38, videotape footage of the butchering of the whale demonstrates that the Makah had little idea how to butcher the whale and that, consequently, much of the whale was wasted.  This footage, appended to this comment letter and also available for viewing on the AWI website (http://www.awionline.org/oceans/whaling/makah_video.htm), was obtained by a eyewitness who was present at the beach where the 1999 whale was landed and who witnessed the butchering process.  Her written description of the butchering process that she captured on videotape provides compelling evidence of the incompetence of the Makah whalers in butchering the whale, their need for assistance from an Alaskan native and NMFS personnel to butcher the whale, and their decision to forego completing the butchering process to maximize the collection of all blubber and meat from the whale and to avoid wastage as is required by the WCA.  Specifically, she writes: 


This video footage shows an Alaskan Inuit (unnamed for his protection) who was brought in by the Makah whaling commission to show them how to cook whale. He's shown here with National Marine Fisheries Service (NMFS) Joe Scordino and his colleges after reporters and whalers have left the beach they are seen trying desperately to keep the whale from going out with the tide.



 



I showed up at the reservation shortly after the 10pm news had aired, something about that coverage made me uneasy so I grabbed a video camera and the only two people who would go with me (Andy and Jonathon) neither of whom had been involved in any of the protests, this would make it easier to slip onto the reservation unnoticed. Much went through my mind on that journey to Neah.... but mostly I wanted to see what would happen with the whale when the eyes of the world had left. As you will see the scene I embarked on was truly horrific... The tide was rushing in trying to reclaim the whale named Yabis.  Joe Scordino of NMFS and the Inuit man (teaching cook;) worked feverishly to lighten the whale which was only one third of the way butchered at this time. They removed as much blubber as possible, throwing it onto a sandy, dirty blue tarp after onlookers refused to take it. 



In this clip you will hear an annoying background noise which is the sound of the Army truck used to eventually pull Yabis up from the tide... this exercise took several hours in real time and has been edited down.  



The canoe and whale where almost taken by the sea several times and a clearly unhappy crew from National Marine Fisheries Service grumble that they should not have to be doing this. The Inuit man calls for The Makah and their captain. ( Wayne Johnson.)



A boy who was one of three children on the beach offered his assistance but the ordeal clearly makes him ill. He asks the Inuit man "do you have to do this often?" The man replies "yea but we cut up our own whales". 



 



If the Makah wanted this whale so badly.. why where they so obviously absent here? And why was this two year old whales life to be wasted, her flesh left to rot into the next afternoon.. baking in the morning sun under a blue plastic tarp on a beach in Neah Bay as later reported by Whaleman.  



_________________________



Indeed, according to NMFS, the gray whale killed in 1999 generated 2000-3000 pounds of meat and 4000-5000 pounds of blubber.  Draft EIS at 3-236, 4-145.  According to Yablokov, however, a 44 foot gray whale killed in the Bering Sea in 1936 produced 20,020 pounds of blubber and 14,804 pounds of meat.  This yield is far higher than that reported by the Makah though it is understood that the whale killed by the Makah may have been a juvenile.  Nevertheless, the fact that the Makah obtained 2000-3000 pounds of meat and 4000-5000 pounds of blubber from the whale killed in 1999 is meaningless in regard to determining waste without disclosure of, at least, the total weight of the whale.  Anecdotal reports, however, suggest that the Makah did waste a considerable amount of meat/blubber due to their inefficiency in butchering the whale killed in 1999 or because of their unwillingness to complete the butchering process in a timely manner.   In addition to the data provided by Yablokov, NMFS must disclose any additional data that document the yield estimates of meat/blubber from gray whales so that the efficiency of the Makah in butchering this whale can be compared against such data so that both NMFS and the public can assess whether the Makah violated the WCA by wasting whale product due to the inefficiency in the butchering process.   


In addition, reports obtained from members of the Makah tribe document that the dead whale carcass was hauled to the tribe’s landfill shortly after the kill with considerable meat and blubber remaining attached.  While it is likely that scavenging birds, dogs, and other animals may have benefited from this unexpected food source, it is indisputable that the Makah violated the prohibition against waste contained in the WCA by allowing so much of the potential whale product from the killed whale to be discarded at the tribe’s landfill.  


The inability of the Makah whaler’s to efficiently butcher the killed whale and subsequent waste of whale products provides additional evidence that the Makah can’t meet the standards for ASW under the IWC.  



6.
Makah whaling will violate the conservation purposes of the MMPA:


As explained in the Draft EIS, the court in Anderson v. Evans defined the conservation purpose of the MMPA as “to ensure that marine mammals continue to be significant functioning element[s] in the ecosystem” and not “diminish below their optimum sustainable population.”  DEIS at 1-18.  


NMFS fails to define, geographically or otherwise, the ecosystem of relevance in determining whether Makah whaling could or would violate the conservation standards within the MMPA.   NMFS reports that the Makah Tribe claims that NMFS cannot deny the tribe’s MMPA waiver application since tribal whaling “would not cause the ENP stock of gray whales to fall below its optimum sustainable population or to cease to be a significant functioning element of the marine ecosystem.”  DEIS at 1-19 citing Makah Tribe 2005a and Makah Tribe 2006a).   If, as the Makah have done, the ecosystem is defined as the entire “marine ecosystem” inhabited by the ENP stock of gray whales it is not surprising that the Makah would conclude that its whaling could not violate the MMPA conservation standard.   


Considering the significant and increasing anthropogenic threats to the gray whale, however, it is not guaranteed, even at this extraordinarily broad scale of the entire “marine ecosystem,” that Makah whaling may not adversely affect the gray whale over time.  If, however, the “ecosystem” is defined more specifically, there is no question that Makah whaling could violate the MMPA conservation standard. 


In the context of the species, the gray whale occupies or uses a substantial area of ocean ranging from portions of the Beaufort Sea in the north to the protected lagoons of Baja California along the Mexican coast.  This area does not constitute a single ecosystem but a series of ecosystem distinguished by physical, biological, oceanographic, and other characteristics.  The composition of the substrate, prey species and density, water temperature, water chemistry, and productivity of the feeding areas and migratory habitat used by gray whales is very different throughout the range of the species.  Simply put, the characteristics of the habitat occupied by resident whales off the northwest coast of Washington differs from that in the arctic and in Mexico.  



Though NMFS repeatedly references the MMPA conservation standard that marine mammals continue to be significant functioning elements in the ecosystem, it never defines the ecosystem in which this standard applies.  Considering that there are several different ecosystems occupied or used by gray whales, for the MMPA conservation standard to be meaningful NMFS must define the individual ecosystems and determine if the Makah were allowed to whale whether the impacts of said whaling would violate the conservation standard.  For example, in this case, is the MMPA conservation standard applicable to the area occupied by the entire group of whales that comprise the PCFA (i.e., is the area occupied by whales within the PCFA considered a single ecosystem)?  Alternatively, is the area defined as the ORSVI or the Makah U&A considered ecosystems in which the MMPA conservation standard would apply?


Beyond defining the “ecosystem” in question, NMFS must also determine if a Makah whale hunt would impair the ability of gray whales to be a significant functioning element within the ecosystem.  To make this determination, NMFS must understand the ecological and biological significance of gray whales within the ecosystem.  Though our knowledge of resident gray whale movements, distribution, habitat use patterns, and behavior has improved over the decades since resident whales were first subject to study, our knowledge of their biological and ecological significance within the occupied areas remains paltry.  If we don’t understand the basic function of resident gray whales within an occupied ecosystem (regardless of how that ecosystem is defined), it is impossible to determine if the removal of resident whales through whaling will affect the gray whales ability to be a significant functioning element within the ecosystem.  Thus, beyond simply identifying the ecosystem or ecosystems in question, NMFS must also both disclose the functional significance of resident whales within the ecosystem as well as assess the impact of Makah whaling on the gray whales’ role within the ecosystem.  


Considering the likelihood that the Makah, if permitted to whale as described in the proposed action, will slaughter resident whales and that up to four resident whales could potentially be killed in a single year, the potential impacts to the functioning of the resident whales within the ecosystem could be significant.  The fact that 77 percent of resident whales in the ORSVI in 2005 were documented in the area in previous years (i.e., indicative of some level of site fidelity) only increases the potential impacts associated with removing a proportionately large number of resident whales potentially far in excess of the calculated PBR.  


7. 
NMFS must clarify how and to whom the Makah, if permitted to whale, can share whale products:



The IWC defines “subsistence use” to include the “personal consumption of whale products for food, fuel, shelter, clothing, tools, or transportation by participants in the whale harvest,” “the barter, trade, or sharing of whale products in their harvested form with relatives of the participants in the harvest, with others in the local community or with persons in locations other than the local community with whom local residents share familial, social, cultural, or economic ties” though “the predominant portion of the products from each whale are ordinarily directly consumed or utilized in their harvested from within the local community,” and “the making and selling of handicraft articles from whale products… .” Draft EIS at 1-22.  Though this definition is not contained in the ICRW or in the Schedule it was reportedly agreed to by the contracting governments of the IWC in 2004.  Draft EIS at 1-22.  



NMFS interprets such language to mean that the Makah “could share whale products from any hunt within the borders of the United States with … relatives of participants in the harvest, others in the local community (both non-relatives and relatives), and persons in locations other than the local community with whom local residents share familial, social, cultural, or economic ties.”  Draft EIS at 1-23, 2-15, 4-100.  This interpretation is so broad that the Makah could literally share whale products with anyone living in the United States including in Alaska, Hawaii, and potentially the U.S. territories.  For example, “relatives of  participants in the harvest” could live anywhere in the U.S. and persons with whom a Makah tribal member may share social, cultural, or economic ties could include virtually anyone including a friend, acquaintance, colleague, or business associate.  



It is improbable that the IWC intended for whale products taken from whales slaughtered in aboriginal hunts to be broadly distributed to virtually anyone within the country that allows the aboriginal whaling.  Indeed, the IWC’s definition of “subsistence use” specifies that the “predominant portion of the products from each whale are ordinarily directly consumed or utilized in their harvested from within the local community.”  Draft EIS at 1-22.   


Other definitions provide additional evidence that the NMFS interpretation of how the Makah can use/share any potential products from a whale (if the tribe is allowed to whale) is far too liberal.  For example, the definition of “aboriginal subsistence whaling” adopted in 1981 by the Ad Hoc Technical Working Group on Development of Management Principles and Guidelines for Subsistence Catches of Whales by Indigenous [Aboriginal] Peoples, refers to whaling “for purposes of local aboriginal consumption” while the definition of “local aboriginal consumption” adopted by the same Ad Hoc group means the “traditional uses of whale products by local aboriginal, indigenous or native communities… .” Draft EIS at 1-30.  The gray whale catch limit language in the IWC Schedule also specifies that the “taking of gray whales from the Eastern stock in the North Pacific is permitted … only when the meat and products of such whales are to be used exclusively for local consumption by the aborigines.”  IWC Schedule, paragraph 13(b)(2) and Draft EIS at 1-35.  Finally, even the Makah, in its waiver application, make clear its intent to adopt tribal regulations that “will restrict the use of whale products to local consumption and ceremonial purposes..” which indicates that the Makah do not desire to have the ability to share whale products with anyone in the country with which they may have familial, social, cultural, or economic ties. 


Given these definitions and the Schedule language, the NMFS interpretation is far too broad and is destined, if the Makah were allowed to initiate whaling, to potentially lead to enforcement and other problems as whale meat could theoretically be shared with people living from Los Angeles to Miami and from New York City to Las Vegas.  Though there is no legal basis for NMFS to permit the Makah to whale, if it chooses to do so it must tighten up its interpretation of how and to whom whale products can be distributed and/or promulgate new regulations or standards to limit the distribution/use of said whale products to the Neah Bay reservation.  This would not prevent Makah or non-Makah who live off of the reservation from traveling to the reservation to partake in any potlatches but it would prohibit any whale meat or other whale products from being transported beyond the borders of the reservation.  If the Makah are genuinely only interested in whaling to ostensibly revive their traditional and cultural practices, it should have no objection to such restrictions.  


In addition to imposing restrictions on the distribution/sharing of whale products, NMFS should also explicitly prohibit the sale of any whale product by anyone who participates in a whaling event and/or anyone who may receive whale products as the result of such an event.  Though the Makah have agreed that any whaling would be non-commercial (i.e., no sale of whale products except for native handicrafts manufactured using parts/products from the whale), the Makah have consistently claimed a right to commercially profit from the sale of whale products as they did through trading of whale products historically.  See Draft EIS at 3-330 (“…their original 1995 formal request to resume hunting of ENP gray whales stated that the Makah were reserving what they consider their treaty-secured right to whale for commercial purposes”).  If NMFS, despite the evidence to the contrary, elects to issue an MMPA waiver to the Makah tribe, establish regulations to restrict any hunt, and to issue the required MMPA permits, it absolutely has and should use its authority to impose more stringent conditions on the Makah regardless of the opinions, arguments, or claims of the tribe.  


Finally, though NMFS has consistently held that native groups (Alaskans and the Makah) can create and sell native handicrafts from the inedible portions of slaughtered whales, it is unclear if this sale authority is legal.  NMFS cites to the regulations implementing the WCA as authority for such sales (50 CFR 230.4 (f)) yet there is no explicit authority in the WCA itself to allow such sales.  While the IWC has accepted one or more definitions relevant to aboriginal subsistence whaling that allows for the sale of such handicrafts, the WCA is the U.S. statute that implements the ICRW and, therefore, would presumably take precedence over the ICRW.  Moreover, the MMPA does not permit the sale of native handicrafts produced from the inedible portions of whales as the MMPA authority to sell native handicrafts is limited to handicrafts made from fur seals.  See 50 CFR 216.3.  This must explain why the Makah requested, in its waiver application, limited authority to sell such traditional handicrafts.  Therefore, if NMFS believes that the Makah have the legal right to sell native handicrafts manufactured from the inedible products of whales it must provide evidence that such authority exists in the law.  



8.
NMFS is obligated to comply with NEPA when attempting to obtain IWC acceptance of catch limits for aboriginal subsistence whaling:


NMFS claims that its positions on issues subject to debate within the IWC are not “final agency action” and, therefore, NEPA review is not required since such positions are subject to change during IWC negotiations making any review of the environmental impacts “speculative.”  Draft EIS at 1-24, 4-200.  In regard to positions taken or decisions made about aboriginal subsistence whaling by a U.S. indigenous group, NMFS’ interpretation of the applicability of NEPA is entirely inaccurate.  Prior to any IWC meeting where a U.S. aboriginal whaling catch limit is to be discussed, the U.S. makes a decision whether to seek such a catch limit and what number of whales it intends to request as part of the catch limit based on the alleged needs of the aboriginal group.  


This decision is not made on the fly nor is it formulated at the IWC meeting itself, rather there is a review and decision process undertaken well before the IWC meeting.  As a consequence, such a decision is a final agency action subject to NEPA review prior to an IWC meeting.  Such a review requires the U.S. to disclose the environmental impacts of its decision and, perhaps more importantly, provides the public with an opportunity to participate in the decision-making process and to possibly alter the decision to be made by NMFS either by convincing the agency to forego seeking a quota at all or to modify that quota (up or down) based on evidence presented regarding either the status of the stock in question or as to the alleged need of the aboriginal group.



In a June 2007 letter to NMFS, Friends of the Gray Whale and other groups criticized NMFS for failing to comply with NEPA prior to seeking a gray whale and bowhead whale quota for the Makah and Alaskan Inupiats, respectively, prior to IWC/59 in 2007.  That letter (which is included among the attached documents) provides a detailed analysis of the applicability of NEPA to such decisions and counters the ongoing claims by NMFS that such decisions are not final agency actions.  



9.
The stated purpose and need for the proposed action are not legitimate:


NMFS asserts that the purpose of its proposed action is “to respond to the Makah’s request to hunt ENP gray whales for ceremonial and subsistence purposes” and that the alleged need is “to address (its) federal trust responsibilities to the Makah.”  Draft EIS at 1-27.  Strangely, since NMFS is the federal agency responsible for NEPA compliance, it also discloses that the Makah’s purpose is “to resume its traditional hunting of gray whales under its treaty right” and its need is “to exercise its treaty whaling rights to provide a traditional subsistence resource to the community and to sustain and revitalize the ceremonial, cultural, and social aspects of its whaling traditions.”  Id.



Contrary to the claims contained in the alleged need for the action that it is, in part, to revitalize Makah whaling ceremonies and social aspects of its whaling traditions, the IWC does not permit aboriginal subsistence whaling for “ceremonial purposes” or to advance any “social aspects” of a whaling tradition.  Thus, such references must be deleted from the Draft EIS.  


Aboriginal whaling is only permitted when an aboriginal/indigenous group can demonstrate a “continuing traditional dependence on whaling and on the use of whales,” Draft EIS at 1-30 and when whale products are needed to meet an aboriginal group’s “nutritional, subsistence, and cultural requirements.”  Id.
  The use of the conjunctive “and” in that definition indicates that cultural needs alone are not a basis for qualifying for an aboriginal subsistence whaling quota as there must also be a nutritional and subsistence need.  Furthermore, in IWC Resolution 1994-4 which established three broad objectives for evaluating aboriginal whaling requests from contracting governments, any alleged cultural need is directly tied to “nutritional requirements.”  Draft EIS at 1-21.  Again, the use of the conjunctive “and” when referencing so-called “cultural and nutritional requirements” makes it clear that cultural needs alone are not a sufficient basis for either seeking or being granted an aboriginal subsistence whaling quota.  


Thus, the fact that some Makah have an interest in resuming whaling to enhance traditional ceremonies, to allegedly spur interest in their traditional language, to enhance traditional values, or to give more meaning to traditional whaling songs is irrelevant.



The “nutritional requirements” of the aboriginal group is the key factor in determining if the group qualifies for an aboriginal subsistence whaling quota.
  To be consistent with the concept of “subsistence use,” however, the alleged nutritional need for whale products must be based on a demonstrable need to include whale products in the diet for health reasons and/or to ensure the survival of the group.   Simply enjoying the taste of whale meat/blubber and/or a preference for whale meat/blubber over venison, domestic beef, chicken, or fish is not an appropriate justification for an aboriginal subsistence whaling quota.  



In this case, neither the Makah nor NMFS has provided any evidence that the Makah must have access to gray whale meat, blubber, or other products in order to subsist.  Indeed, over the past eighty years during which time the Makah have killed a single whale, there is no demonstrable evidence that the tribe’s lack of access to whale meat, blubber, or other products has adversely affected its ability to subsist.  If anything, evidence presented in the Draft EIS indicates that the Makah have no compelling need to access and consume whale meat/products to address any dietary deficiency.  


Similarly, the mere fact that the Makah claim to have a treaty “right” allowing it to whale has no bearing on whether the Makah have a legitimate subsistence need to whale.  As previously mentioned, the fact that Congress failed to provide an exemption for the Makah or other mainland Native American groups to permit their killing of marine mammals as it did for Alaskan Natives when promulgating the MMPA is evidence that the Makah’s treaty rights relevant to whaling and sealing have been abrogated.  If there is no treaty right than the Makah can’t rely on this claim in attempting to secure U.S. approval to whale and the U.S. has no federal trust responsibility to the Makah.  


Even if this treaty right remains intact, a treaty right is not one of the criteria used by the IWC to determine subsistence need.  While such a treaty right may be of relevance domestically, since U.S. law recognizes the IWC as the preeminent authority in the management of whales, a treaty right has no bearing on whether the IWC’s criteria for aboriginal subsistence whaling can or has been met.  If the IWC’s criteria has not been met then, under U.S. law, even if the IWC were to set a catch limit, NMFS cannot allocate the catch limit to the aboriginal group.   



Since neither NMFS nor the Makah have provided demonstrable evidence as to the tribe’s subsistence need for gray whale meat/products, since any alleged cultural need to whale is tied to “nutritional requirements,” since “ceremonial” or “social aspects” of aboriginal whaling are not relevant IWC criteria, and since any treaty right has no bearing on whether a group meets the aboriginal subsistence whaling standards imposed by the IWC, NMFS has failed to identify a legitimate purpose or need for the proposed action.   Furthermore, if the existing purpose and need statement is deemed to be acceptable by NMFS then each and every time the Makah decide to request a modification to any gray whale MMPA waiver it may receive, NMFS will be obligated to engage in a new NEPA and waiver process.  Such a waiver would also set a precedent for the Makah that may promote its submission of an application seeking an expansion of its whaling program to include the killing of other whale species, particularly humpback whales.  If NMFS does not deny the present application it will be hard pressed to reject a future application and again, will have created a precedent requiring it to engage in both the NEPA and waiver processes.  Considering the allegations that the Makah historically killed humpback whales with nearly the same frequency as gray whales and since the products of the humpback whale are believed to be of higher quality, it is likely that the Makah will seek an expansion of its whaling program in the future if it is given the permission to whale now.


If NMFS would set the bar higher and develop or force the Makah to meet a higher standard in regard to the alleged purpose and need for whaling – as is required by NEPA – it could avoid problems in the future with the Makah attempting to expand and escalate any whaling activities if NMFS errs by authorizing a gray whale hunt at this time.  Without a legitimate purpose and need, the Draft EIS is incomplete, illegal, and no further action should be undertaken pending, at a minimum, the development of a credible purpose and need statement.  



10.
NMFS has failed to adequately articulate the jurisdictional issue relevant to the proposed whaling and has not provided an adequate discussion of the agency-specific statutes and regulations and their relationship to any proposed whaling:



The jurisdictional issues off the northwest coast of Washington are complicated.  In addition to the Makah Reservation and its U&A, much of the marine zone is dominated by the Olympic Coast National Marine Sanctuary (OCNMS), the Washington Islands National Wildlife Refuges managed by the FWS, and the Olympic National Park under the management responsibility of the National Park Service.  To complicate matters further the U.S. Coast Guard has established a regulated navigation area surrounding the Makah reservation and extending south along the coast, see map in Draft EIS at 3-3, and the U.S. military uses much of the area for training and other activities given the presence of dozens of military bases in the Seattle/Puget Sound area.  



NMFS attempts to provide a summary of the statutory and regulatory authority of most of the agencies who manage or use land or marine areas in northwest Washington.  Its analysis, however, is woefully inadequate.  



As an initial matter, the map contained in the Draft EIS at 3-3 is likely inaccurate.  For example, it is unclear if the map is actually drawn to the correct scale.  If it is, the map suggests that the jurisdiction of the Washington Island National Wildlife Refuges extends out approximately 10 miles from shore.  Interestingly, the boundary of the Refuges delineated on the map in the Draft EIS is similar to the boundary as indicated on maps contained in the Washington Island National Wildlife Refuges Comprehensive Conservation Plan which, as discussed below, potentially raises a number of questions about the applicability of other FWS statutes and regulations to any proposed whaling.  



However, AWI understands that not only is this depiction of the external boundary of the refuge complex inaccurate but that the ten-mile wide strip of coastal waters delineated on the map as being part of the refuge complex does not correctly depict the FWS’s area of jurisdiction.  Indeed, the FWS only has jurisdiction on the coastal islands that are part of the refuge complex from the mean high tide line and up or toward the terrestrial habitat.  The NPS has jurisdiction along the portion of the coastal area occupied by Olympic National Park from the mean low tide mark and up or toward the terrestrial habitat.  The NPS also has jurisdiction from the mean low tide to the mean high tide lines around each of the islands within the Washington Island Refuges.  The actual marine or aquatic habitat is under the management jurisdiction of the OCNMS.  Assuming AWI’s understanding of these jurisdictional issues is accurate, NMFS must replace the map on 3-3 with a map that more accurately depicts that actual jurisdiction of the OCNMS, FWS, and NPS.


OCNMS was designated in 1994 pursuant to the National Marine Sanctuaries Act,  Draft EIS at 3-4, due to its “highly productive, nearly pristine ocean and coastal environment that is important to the continued survival of several ecologically and commercially important species of fish, seabirds, and marine mammals.”  Id.  According to NMFS, regulations governing the management of the OCNMS “prohibit taking any marine mammal … except as authorized by the Marine Mammal Protection Act, … or pursuant to any treaty with an Indian tribe to which the United States is a party.”  Draft EIS at 3-6.  If a tribal treaty is applicable then any “taking” of a marine mammal must be exercised in accordance with the MMPA and other relevant federal statutes.  Id. and Draft EIS at 2-23.  The Makah cannot satisfy this standard and, therefore, cannot be permitted to engage in whaling within the OCNMS.  


As previously explained, NMFS has failed to demonstrate that the conservation standard within the MMPA can be met if the Makah are allowed to whale since it has not defined the ecosystem in play. It also has not determined if the slaughter of whales within that ecosystem will significantly impair their function within that ecosystem.  Moreover, since the Makah’s treaty was effectively abrogated when Congress promulgated the MMPA and provided an exemption only for Alaskan natives, the treaty is no longer a relevant defense to allow the Makah to whale within the OCNMS.  Without a valid treaty right, the OCNMS has no obligation to allow whaling within its borders and it, or NMFS its parent agency, should refuse to allow this activity within boundaries of the sanctuary.


The Washington Island National Wildlife Refuges include the Quillayute Needles, Flattery Rocks, and Copalis refuges.  These refuges are comprised of more than 870 islands, rocks, and reefs extending for more than 100 miles along the coast of WA.  Draft EIS at 3-8.  If the map in the Draft EIS on page 3-3 accurately depicts the area of jurisdiction for the FWS as including all islands and water from the coast to approximately 10 miles (based on the scale provided on the map), other laws governing the management of wildlife within the National Wildlife Refuge system would be applicable.  For example, if whaling were to be permitted within this area, the FWS would have to, in addition to the completion of Comprehensive Conservation Plan, publish a compatibility determination for whaling, a whaling hunt plan, subject any whaling program within the refuge areas to NEPA compliance, and promulgate refuge specific regulations to authorize whaling.  Based on a review of the Final CCP for the refuge published in 2007, no such analyses or regulations have been conducted or promulgated.  


The Final CCP specifies that the FWS goals for the Washington Island refuges “are to minimize or eliminate disturbance to wildlife.”  Final CCP at 1-22.  To accomplish this the FWS has adopted as part of its proposed action evaluated during its CCP process the creation of a voluntary 200-yard boat-free zone around each of the refuge islands.  Final CCP at 2-4, 2-22.  In regard to tribal use of refuge islands, the FWS intends to develop agreements with each tribe which would be done separately from the CCP process. Final CCP at 2-2.  The status of these agreements is unknown.  


Despite the FWS decision to establish such a boat-free zone which had to be known to NMFS when it was preparing the Draft EIS, NMFS’ proposed action (Alternative 2) would allow the Makah to hunt and kill whales within this 200-yard boat-free zone.   NMFS, as a sister federal agency to the FWS, should not promote an alternative whaling plan that would directly violate a management decision made by the FWS in order to protect wildlife species that utilize refuge islands.  The fact that the boat-free zone is voluntary (since FWS does not have jurisdiction over the water surrounding its islands) is irrelevant given the FWS’ stated conservation need for establishing said zone.  Alternative 4 is largely mimetic of Alternative 2 except that it prohibits whaling within the 200-yard zone around each island consistent with the FWS management decision. 


Though the FWS claims that it will enter into agreements with the tribes, presumably including the Makah, to determine when and under what circumstances the tribes may have access to the islands, it is entirely unclear if the Makah can be legally permitted to land and butcher a whale on any of the refuge islands without the FWS having to engaged in additional analysis and/or publish additional regulations to permit such activities.  Moreover, considering that the refuge islands are designated as Wilderness Areas, Draft EIS at 3-260, additional restrictions on the use of such islands and on the operation of motorized vehicles or equipment on or potentially near such islands (depending on the established boundary of the Wilderness areas) would apply.  These same restrictions would also be relevant to other federal lands that are designated wilderness including within Olympic National Park. 


This is further complicated by the fact that the NPS manages a portion of the islands from the mean low-tide mark to the mean high-tide mark.  Within these areas, the NPS Organic Act would be applicable.  This statute and its implementing regulations provide some of the most protective standards for the management of any federal land areas.  Among other things, the NPS must determine if any activity constitutes an impairment of NPS resources including wildlife, air quality, water quality, the viewshed (or the scenic quality), and the natural quiet or the values of serenity/solitude found in national parks.  Beyond determining if an activity will cause an impairment, NPS Policies also require the agency to determine if the activity creates an “unacceptable impact.”  If an activity causes an impairment, the activity must be altered so as to mitigate its impact to avoid an impairment or it must be prohibited.  The determination of an “unacceptable impact” is, in effect, a buffer to prevent the NPS permitting any actions that are likely to cause an impairment by avoiding activities that cause unacceptable impacts.  


Moreover, in nearly all national parks, including Olympic National Park, the intentional killing or slaughter of any park wildlife is prohibited.  Thus, if the Makah were permitted to whale and NMFS did not prohibit such whaling within the 200-yard boat-free zone established by the FWS, the Makah could not legally pursue, kill, or finish off a wounded whale, or butcher a whale within the low-tide to high-tide zone around the refuge islands that is under the jurisdiction of the NPS.  These same restrictions would apply if the Makah attempted to pursue, kill, dispatch a wounded whale, or land and butcher a whale on any land/water areas under the jurisdiction of the NPS within that portion of the Olympic National Park which is located along the northwest Washington coast.


NMFS has entirely failed to disclose or discuss the jurisdictional issues raised above within the Draft EIS.  While some discussion of the responsibilities of the different agencies is provided, the analysis is weak at best and is often confusing and inaccurate.  The NMFS must not promote any alternative that would violate the FWS’s decision to establish a voluntary 200-yard boat-free zone to protect refuge wildlife.  Moreover, it has to disclose and discuss the relevant FWS and NPS laws that are applicable to the pursuing, slaughtering, killing a wounded whale, and/or butchering a whale on lands under the jurisdiction of the NPS or FWS.



11.  
NMFS’ claims that Alternative 1 would not result in any reduction in gray whale mortality is purposefully intended to dissuade the public from supporting this alternative and is in error:



Throughout the Draft EIS, particularly in Chapter 4, NMFS claims that if it “does not authorize a Makah gray whale hunt, or authorizes a hunt for fewer whales than provided in the bilateral agreement, the Russian Federation could authorize the Chukotka Natives to take any of the unused catch limit.”  Draft EIS at 4-4, 4-32, 4-44, 4-46.  In other words, NMFS is claiming that selection of the no-action alternatives will provide no measurable benefit to gray whales by reducing the numbers slaughtered since whatever number of whales the Makah do not kill can be killed by the Chukotkan natives in Russia.  This is a deliberate effort intended to downplay the benefits of Alternative 1 for gray whales thereby biasing public opinion against this alternative since it will, according to NMFS, result in no net benefit for the gray whales.  


At the same time, NMFS may be attempting to set itself up to make a legal argument to counter any lawsuit that may be filed to challenge its decision to permit the Makah to whale by claiming that there is no legal remedy available to provide relief to the harms claimed by any plaintiffs since the same number of gray whales will be killed whether the Makah kill them or not.  Such a purposeful effort to bias public opinion against Alternative 1 or to make false claims to bolster some future legal argument is entirely inappropriate and, of course, inaccurate.


As an initial matter, the NMFS claim that any whales not killed by the Makah could be killed by Russian natives assumes that only migratory whales would be killed by the Makah.  This is a risky assumption considering the behavioral characteristics of resident whales who tend to occupy areas close to the coast and who remain in the area for an extended period of time increasing the likelihood that they would be targeted in a hunt.  Migratory whales, though also potentially traversing habitat close to the coast, would not remain within the Makah U&A for as long and, therefore, would not be as susceptible to being hunted.  Any resident whales killed by the Makah would not and could not be accessible to the Russian natives.  


Second, the Chukotkan natives have not taken their full quota of gray whales in recent years if ever and there is no reason to believe that if NMFS rejects the Makah’s bid to whale that the Chukotkans will suddenly increase their slaughter of gray whales to compensate for the whales the Makah are not permitted to kill.  



Finally, the claim that failure to authorize the Makah whale hunt would, under the terms of the bilateral agreement with Russia, allow the Russian natives to kill any of the unused gray whale catch limit assumes that neither the U.S. nor Russia would seek an amendment to the catch limit quota to reduce it by the number of strikes and whales allocated to the Makah by agreement between the U.S. and Russia.  Indeed, if the U.S. denies the Makah’s MMPA waiver application and/or if a court were to again rule that U.S. actions were illegal, the U.S. would be obligated to report such developments to the IWC and adjust the catch limit accordingly since, among other reasons, the Russians do not have a legitimate demonstrable need for additional gray whales.
  If under such a scenario, neither the U.S. nor Russia acts to amend the catch limit, another IWC contracting government could do so in order to ensure that any catch limit accepted for the Russian Federation is consistent with the needs of its native peoples.


For the foregoing reasons, NMFS must amend any language contained in the Draft EIS that suggests that the selection of Alternative 1 will not result in a single gray whale being spared slaughter and must reevaluate the environmental impact of Alternative 1 recognizing that its selection would, indeed, save a certain number of whales from human-caused slaughter.



12.  
NMFS has failed to adequately address welfare concerns associated with the proposed hunt:



Both US domestic laws and the IWC require that whaling be conducted humanely.  Under the MMPA, NMFS must make a finding that any whaling is humane which is defined as inflicting the least possible degree of pain and suffering practicable.  Draft EIS at 3-111 citing 16 USC 1362(4); 50 CFR 216.3.  The IWC definition of humane killing is “death brought about without pain, stress, or distress perceptible to the animal…”  Id.  NMFS downplays the significance of welfare concerns associated with the proposed whale hunt based primarily on the alleged relatively rapid kill (8 minutes) of the gray whale slaughtered by the Makah in 1999.  Draft EIS at 4-41.  Even assuming that this time to death is accurate, NMFS concedes that the whale targeted during the 2007 illegal whale hunt was hit with at least four harpoons and shot 16 times with high caliber weapons but still did not die for some ten hours after being struck with the initial harpoon.
  The fact that four of the five Makah whalers involved in this incident trained for and participated in the 1999 hunt and that one, Wayne Johnson, was the captain during the 1999 hunt suggests that the reported results of the 1999 hunt may be an anomaly and that future hunts will likely involve significantly more suffering by the targeted whales.  


While the weapons and munitions used in the various aboriginal hunts differ, the fact that times to death for whales pursued and killed by Chukotkan natives, by Greenland subsistence hunters, and by Alaskan natives are much higher than that reported by the Makah for the 1999 hunt provides additional evidence that the 1999 results may be anomalous and not predictive of future hunt results.  In Greenland, for example, where the subsistence hunters have far more experience killing whales than do the Makah, the average time to death for minke whales was 21 minutes with a maximum time to death of 90 minutes.  Draft EIS at 3-117.  Admittedly, the rifles used by Greenland’s subsistence hunters are smaller caliber than the weapons used by the Makah but minke whales are also smaller than gray whales.   In Chukotka, where only rifles were used as the killing weapon, the reported average time to death for 40 whales was 47 minutes (minimum 5 minutes, maximum 3 hours and 20 minutes).  For Alaskan native whalers reported times to death were also high.


Considering the much longer times to death documented in other aboriginal hunts, including the Alaskan bowhead hunt, NMFS fails to consider the possibility that the reported time to death of the whale killed by the Makah in 1999 was an anomaly (though eight minutes can by no means be considered instantaneous) and that future kills will not be so rapid.  Consequently, NMFS must assume, for the purpose of its analysis and in regard to its mandate under the MMPA to determine if whaling is humane, that the time to death in future Makah whale hunts is likely to be higher raising significant animal welfare concerns.



13.
NMFS has failed to adequately evaluate the potential health impacts associated with contaminant loads in gray whales:



The issue of so-called “stinky whales” has been a subject of discussion at the IWC for years based on concerns raised by the Russian Federation over its identification of a small number of whales that emit a medicinal odor and whose meat and blubber is inedible if the whale is killed.  Efforts have been made by a number of governments, including the Russian and US governments, to determine the cause of this odor for years yet any laboratory findings or conclusions from such studies either are not being released to the public or have not been completed.  There have also been, rather surprisingly, difficulties associated with obtaining, packaging, and shipping appropriate samples for analysis.  


While conclusive evidence of the source of the reported odor remains unreported or unknown, a report provided by the Russian Federation at IWC/60 claims that it found high levels of PCBE’s in a sample of the liquid taken from a sample obtained from a “stinky” gray whale killed by the Chukotkan natives.  The liquid was obtained after the frozen sample had thawed.  PCBEs are used as flame retardants in the manufacturing of a variety of household goods and potentially for fighting forest/wildland fires.  



Since the Chukotkan natives have documented the presence of “stinky” whales it is presumed, but not actually proven, that “stinky” whale also migrate along the west coast of the U.S. and potentially could be killed by the Makah (if the Makah are allowed to whale).  While the Makah may elect not to consume any portion of a “stinky” whale, if they did choose to consume any portion of the whale this would raise concerns about the possibility of impacts to their own health.  



This is not the only contaminant documented in gray whales that may be of concern both for the health of the gray whale and, if consumed, for the health of the Makah.  Though many studies suggest that gray whales have lower levels of heavy metal contaminants compared to other marine mammals, there are other persistent organic compounds that may be of greater concern particularly due to potential health impacts to the Makah. 


NMFS, for example, reports that “numerous researchers have documented concentrations of organic and inorganic contaminants in the tissues (muscle, organs) of the gray whales proposed for hunting by the Makah.  Draft EIS at 3-301 citing Varanasi et al. 1994; Jarman et al. 1996; Krahn et al. 2001; Mendex et al. 2002; Ruelas-Inzunza and Paez-Osuna 2002; Tilbury et al. 2002; Ruelas-Inzunza et al. 2003; Dehn et al 2006a; Dehn et al. 2006b). Table 3-44 in the Draft EIS (page 3-304) contains a list of the concentrations of organic compounds measured in freshly harvested and stranded gray whale tissues including DDTs, dieldrin, hexachlorobenzene, and PCBs.  NMFS fails, however, to explain if these levels are in excess of what is considered safe for human consumption.  Since NMFS is considering the possibility of allowing the Makah to hunt and consume gray whales, it must do more than simply disclose the level of various contaminants found in gray whales by comparing these levels to any government safety standards.


Considering the amount of seafood consumed by the Makah, the amount of contaminants (i.e., heavy metals, organic compounds, and other toxic chemicals) likely or documented to be in those foodstuffs (e.g., salmon, halibut, shellfish), and other contaminants in the environment, the cumulative impact of continuing to consume their existing diet while potentially adding gray whale blubber/meat/organs to their diet may pose unique yet unknown risks to the health of Makah tribal members.  NMFS concedes that such cumulative impacts may be of concern.



“While there is documented evidence of the beneficial effects of the nutrients in marine foods, persistent and potentially toxic chemicals also occur and are documented in the diets of native subsistence populations (citation omitted).  In considering the type and amount of chemicals the Makah could ingest by consuming whale products, their continuing exposure to these contaminants is also a result of their ongoing, high consumption of other seafood products, including finfish and shellfish.”  Draft EIS at 3-301.



Because of this potential cumulative impact posed by the Makah’s consumption of various seafood products, including potentially gray whale, all of which may contain some level of contaminants, NMFS must do more than simply disclose information about chemical and other contaminants in gray whales.  Instead, it must actually assess the likely impact of the consumption of gray whale products alone and in combination with the other traditional food products used by the Makah on human health.


14.  
NMFS analysis of the social environmental is incomplete, inaccurate, and biased:



According to NMFS and the Makah, a resumption of whaling is necessary to promote the restoration of Makah cultural and to achieve a spiritual awakening among tribal members.  As stated in the Draft EIS, “the Tribe believes it must revive these traditions (whaling) to combat the social disruption resulting from the rapid changes of the last century and a half.”  Draft EIS at 3-213.  Examples of such social disruption are teenage pregnancy, children dropping out from high-school, substance abuse, and juvenile crime. In other words, the Makah believe that a resumption of whaling will help address these social problems by presumably restoring pride and reinvigorating the role of traditional culture into the lives of tribal members.   


NMFS, however, provides no evidence to suggest that such beneficial impacts are likely to result if it allows the tribe to whale.  If these and other specific problems are, in fact, the basis for allowing the Makah to whale, NMFS should quantify the current severity of such social problems on the reservation so that, in the future, the impact of whaling on such social issues can be actually measured.  


NMFS suggests that whaling will provide benefits to the tribe beyond merely providing access to gray whale meat/blubber as it will increase the interests of young people in learning the Makah’s traditional language, in practicing ceremonial rituals associated with whaling, and by giving the youngsters role models in the community.  It is, however, unclear why whaling needs to be practiced for these benefits to be realized.  Indeed, the Makah already have initiated a program to encourage its tribal members to learn the traditional language, it is not barred from engaging in any ceremonies, and surely there presumably already are individuals in the community that can and should be role models for the younger generation.  Many of these efforts were begun decades ago well after the Makah voluntarily gave up whaling in pursuit of the more financially lucrative activity of sealing.  Despite the fact that the tribe has killed only one whale in eighty years, these programs designed to revive Makah cultural have persisted for decades.  


Though the Makah claim that it must resume whaling to promote a cultural and spiritual revival among its people, this is simply not true.  As evidenced in the Draft EIS, in the 1960s a small group of elderly Makah women initiated an effort to teach other tribal members about the cultural traditions of their people.  Draft EIS at 3-239.  At about the same time valuable archeological discoveries were being made at the Makah’s ancient Ozette village site.  These discoveries also provided an important impetus for renewed respect of and interest in the knowledge of Makah elders.  As a result of these discoveries the Makah Cultural and Research Center was created to support Makah cultural activities.  Draft EIS at 3-239.  Indeed, from the 1960’s to the present the Makah have engaged in many efforts to revitalize their traditional culture.  To what degree these efforts have been successful is not disclosed in the Draft EIS.  If they have been successful then this diminishes the alleged cultural need for whaling.  If they haven’t been successful then it’s unclear if a return to whaling will actually reverse such trends or aid in addressing the social problems on the reservation.  



A great deal of emphasis is placed on the alleged spiritual and physical preparations undertaken by those who participated in the 1999 hunt.  While it is hoped that such preparations were undertaken by all who participated in the hunt, there is no proof that all participants engaged in all traditional preparations particularly those of a spiritual nature.  There also was and is no requirement that those participating in the hunt engage in such rituals (i.e., ritual bathing, praying, rubbing the skin with boughs and nettles, engaging imitative performances; Draft EIS at 3-227) or that there family members do so as was the case historically (i.e., the whaler’s wife would be expected to lay quietly and still while her husband was out whaling so that the whale “would give itself to her husband”; Draft EIS at 3-228.  


Moreover, despite the alleged importance of such spiritual and physical preparations for whaling, there is no evidence that such preparations were made before the five Makah tribal members (including four who participated in the 1999 hunt) engaged in the illegal hunt of a gray whale in September 2007.  These individuals were not engaged in the exercise of any spiritual journey, they simply had grown impatient with the current NEPA and MMPA process and wanted to make a statement about the tribe’s alleged treaty right.  


The bulk of the information contained in the Draft EIS regarding the social environment and discussions about the history of whaling, the spiritual importance of whaling, and the cultural value of whaling to the tribe is from work done by Renker.  While Renker’s qualifications to conduct the work, including preparation of the tribe’s 1997 and 2002 needs statements submitted to the IWC, may be appropriate, she cannot be considered unbiased due to the fact that she is married to a member of the Makah Tribe who was or is a member of the Makah Whaling Commission.  It is understood that NMFS was aware of this clear conflict of interest but elected to not engage any other qualified anthropologists who would not have such a clear conflict to review and critique Renker’s analyses or to prepare an independent report documenting the tribe’s alleged needs.


The bias of Renker is best reflected in her conduct of at least two Makah household surveys conducted in 2001 and 2006 which were intended to measure Makah interest in whaling.  One of many deficiencies in the 2002 survey methodology and implementation was the fact that when the researchers identified four Makah households known to be opposed to tribal whaling in their random selection of households to survey, those households were not surveyed.  Instead the researchers completed the survey for those households answering negatively to all questions regarding support of the hunt or use of whale products.  Not only is this entirely inconsistent with any valid survey methodology but it also raises a question as to whether the researchers manipulated the data of the households that were surveyed to generate results that would suggest that whaling has more tribal support than it actually does.
  The deficiencies inherent in Renker’s surveys along with her clear conflict of interest raise serious questions about her objectivity.   Given these issues, NMFS cannot simply accept Renker’s findings but rather, must independently verify such information either by having qualified NMFS staff undertake a review or by contracting with external experts (who do not have a conflict of interest) to engage in such an analysis.  


15.
NMFS contracting with Parametrix Inc. to assist in the preparation of the Draft EIS presents a clear conflict of interest:



It has long been suspected if not known that NMFS had entered into a consultative relationship with a private firm, Parametrix Inc., for assistance in compiling relevant information, analyzing the information, and preparing the Draft EIS.  In the List of Preparers and Agencies Consulted in the Draft EIS, a Parametrix Inc. official is listed as the Parametrix Project Manager.  While there is nothing untoward or illegal about NMFS hiring a private consulting firm to prepare a NEPA document, Parametrix Inc. has a clear conflict of interest in this case which should have immediately disqualified it from consideration as a consultant in the preparation of the Draft EIS.  



This conflict is due to the fact that the Makah Tribe has routinely hired Parametrix, Inc. to prepare various reports or analysis for the use of the tribe.  NMFS has also used and continues to use Parametrix as a consultant on some of its other fishery related projects.  While the latter relationship is of no significant consequence, the former relationship is of serious concern as it taints the objectivity of the entire Draft EIS.  



As a consequence of this existing and potentially long-term professional and financial relationship between Parametrix and the Makah, a conflict of interest in NMFS hiring Parametrix to prepare the Draft EIS is indisputable.  The fact that Parametrix officials signed a government form claiming not to have a conflict of interest is entirely erroneous given the firm’s preexisting relationship with the tribe.  Moreover, the explanation provided by Makah Tribal Chairman Micah McCarty at the June 2008 public meeting at which the Draft EIS was discussed that the specific Parametrix office working on the Draft EIS is different than the office who had worked and continued to work with the Makah on its projects is irrelevant.  Parametrix is Parametrix regardless of what office worked on what project.


NMFS did not disclose the role of Parametrix in preparing the Draft EIS anywhere in the actual document with the exception of the listing of the Parametrix Project Manager at the end of the document.  It is not clear if Parametrix was responsible for the preparation of the entire Draft EIS or only portions of the analysis.  If the latter, it is not clear what portions were the responsibility of Parametrix.  This conflict of interest problem is significant and can’t be remedied except by NMFS terminating the existing process and starting anew by either preparing an analysis in-house or be hiring another consultant, that does not have any financial or professional ties to the Makah tribe, to prepare the new environmental document.  Continuing this process without addressing this serious problem is unacceptable and could result in the entire document being invalidated by a court of law.  


16.  
NMFS has underestimated the potential precedent that would be set if it authorized Makah whaling by granting the requested waiver:



NMFS largely discounts the possibility that if it were to grant the Makah the requested MMPA waiver, authorize the tribe to engage in aboriginal whaling, and allocate a gray whale quota to the tribe that a dangerous precedent would be set.  Specifically, the possibility exists that if the Makah were allowed to whale then other tribes may seek similar opportunities, other countries may use this as justification for aboriginal whaling requests for their aboriginal groups, and/or it would lead to additional MMPA waiver requests.  It provides virtually no credible data or analysis to substantiate these claims apparently believing that wishful thinking is a sufficient basis for ignoring such precedential impacts.  


In regard to other tribes, NMFS claims that the Makah are the only tribe whose treaty explicitly protects its whaling practices.  While this may be true, it ignores the fact that many of the other treaties between the U.S. and various tribes protect tribal rights for fishing and hunting.  For tribes that occupied coastal areas, hunting may have very well included the pursuit and killing of marine mammals including cetaceans.  The mere fact that the treaty language does not explicitly reference whaling may not be sufficient in a court of law to convince a judge that a tribe that can document a history of hunting cetaceans did not intend to protect that practice when it signed a treaty with the U.S. government protecting its hunting rights.  


NMFS discounts the possibility that other tribes would seek aboriginal status under the WCA by arguing that no tribe has done so even though the Alaskan natives were granted such status 29 years ago while the Makah gained said status 9 years ago.  Draft EIS at 4-199.  This claim ignores the fact that the Alaskan natives were granted an exemption from the prohibitions of the MMPA and that the Makah’s efforts to resume whaling have been highly controversial and subject to two federal lawsuits.  The lawsuit may have dissuaded other tribes from pursuing similar opportunities.  Those tribes may be waiting to see if NMFS is successful in authorizing whaling by the Makah and if such permission withstands any potential legal challenge.  If that were to occur, other tribes may then pursue opportunities mimetic of those provided by the Makah believing that there proposals would be less controversial since the precedent would have already been set by the Makah.



NMFS must disclose information about other tribal treaties in its analysis and should consult with appropriate legal scholars and/or the relevant case law as to the likely interpretation of hunting rights as applied to coastal tribes.  If the courts, as is likely, are predisposed to interpreting the language of treaties quite broadly, NMFS cannot discount the likelihood that granting permission to the Makah to whale could open the floodgates of proposals from other tribes to be provided similar opportunities.  


Though NMFS discounts the precedential impact of granting the requested waiver to the Makah, Draft EIS at 4-198, it concedes that its waiver of the moratorium and issuance of regulations and permits for the Makah to hunt whales “has the potential to lead to additional requests for MMPA waivers from non-Indians or Indian tribes, and ultimately to the federally-authorized take of additional marine mammals,” Draft EIS at 4-197, and that “it is possible that implementation of Alternatives 2 through 6 could lead to increased federally authorized take by other Indian tribes.”  Draft EIS at 4-198.  



Despite acknowledging the possibility of such impacts, NMFS uses Alaska’s request for a waiver for 10 species submitted in 1976 as evidence of a likely lack of precedential impact of the issuance of a waiver to the Makah by arguing that Alaska’s request did not generate additional requests from other states.  Draft EIS at 4-198.  Of course, this may be due to a successful legal challenge to this waiver by Alaskan natives.  Draft EIS at 4-197.  


In regard to the implications of a Makah whale hunt within the IWC, NMFS claims that countries may choose to use the Makah example to justify their future proposals to allow aboriginal or similar whaling in their countries but that this will not alter the position of the U.S. in regard to its opposition to commercial whaling, will not affect the existing moratorium, and will not prevent the U.S. from actively pursuing its positions within the IWC.  Draft EIS at 4-200.  Considering that the U.S. is currently leading an IWC effort to develop a compromise package that may permit the resumption of commercial whaling and/or create a new category of so-called community based whaling to placate the Japanese and its allies, the U.S. claims that the Makah whale hunt would not or has not altered its internal policies in regard to the most contentious issues within the IWC are invalid.  


NMFS concedes that Japan or other countries could use approval of Makah whaling -- given the tribe’s substantial hiatus in whaling – as evidence of the expansion of the definition of aboriginal subsistence whaling (which it certainly is).  This expansion, Japan and its allies would argue, provides precedent for the IWC to approve whaling operations similar to aboriginal subsistence whaling activities (i.e., coastal whaling) which, like the Makah’s hunt, don’t precisely meet the IWC accepted definition of such activities.  Draft EIS at 4-201.  NFMS discounts such an impact by claiming that this argument has been made even in the absence of the Makah hunt.  While this may or may not be true, it is indisputable if NMFS ultimately allows the Makah to hunt that countries will exploit that approval to seek IWC approval for subsistence-like hunts in their own countries.  In essence, U.S. approval of Makah whaling will be a de facto expansion of the definition of subsistence use.  


While the U.S. continues to claim that its position on commercial whaling, the moratorium, scientific whaling, and other hot button issues within the IWC has not changed as alleged by conservation groups, the fact is that over the past decade or so (remarkably coincidental with the U.S. efforts to secure a gray whale quota for the Makah), U.S. whale conservation efforts and policies have weakened considerably.  The Alaskan bowhead hunt and obtaining the bowhead quota every five years from the IWC has become the key issue that now dictates all other U.S. positions within the IWC.   Considering the time and expense incurred by the U.S. in its continuing efforts to permit the Makah to whale, it is clear that this issue may be of equal importance to the government thereby also becoming a key consideration in U.S. deliberations on IWC issues of concern.  


Finally, as NMFS concedes in the Draft EIS, not a single previous MMPA waiver application that it has processed has ever resulted in a successful waiver of the MMPA.   Draft EIS at 3-312.   Though NMFS has previously approved such applications, those have been found to be invalid by the courts.  The issuance of a waiver to the Makah could, if not invalidated by a court, provide a blueprint of sorts for future waiver requests which, predictably, would be filed more frequently if the Makah “model” succeeds.  This would not only require NMFS to expend considerable resources to complete the complicated waiver process but could also begin to impact marine mammal populations depending on the final disposition of such applications.


Conclusion:


For all of the reasons articulated above, NMFS has no choice to either select Alternative 1 (the no-action alternative) or terminate the current process and begin anew by preparing a more complete and objective analysis of the impacts of Makah whaling.  As drafted, the Draft EIS is woefully inadequate and does not comply with the legal requirements of NEPA.  NMFS has failed to disclose all relevant information, its analysis of environmental impacts is incomplete or weak, and it has completely failed to evaluate the all reasonably foreseeable cumulative impacts of the proposed action.  A new EIS or a supplement to the existing EIS is required if NMFS intends to continue to pursue its efforts to permit Makah whaling.


Thank you for considering these comments.



Sincerely, 
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D.J. Schubert



Wildlife Biologist



Animal Welfare Institute



� Appended to this comment letter and hereby incorporated by reference are all of the previous comments/report authored or coauthored by D.J. Schubert relevant to this issue.  AWI/CSI expects that NMFS will review the attached documents in their entirely and provide responses to all substantive comments contained therein.  




� Since the government has released the investigatory report to the attorneys representing the defendants in Gonzales v. United States, it can’t withhold release of the document from the public.  




� At least one of the three defendants’ who were sentenced only to probation and community service, recently violated his probation by committing a crime on tribal lands.  The U.S. Attorney is reportedly aware of this incident and a hearing date has been set for the court to determine if this particular defendant will be further penalized for violating the terms of his probation.  




� Though the U.S. and the Russian Federation were proposing to allow aboriginal subsistence whaling on the same gray whale stock, a joint request was not required by IWC rules.  The U.S. and the Russian Federation should have filed individual requests so that each request could have been judged on its own merit.




� Admittedly, the terms of the Whaling Convention Act and, in particular, its requirement that any whaling be conducted in compliance with the International Convention for the Regulation of Whaling may provide grounds for NMFS to reject such an application.  However, this does not mean that one or more individuals could submit an application seeking the authority to kill a gray whale using the potential U.S. decision to permit the Makah to whale and the “in common with” language in the Treaty of Neah Bay as support for his/her/their request.  




� The focus of NMFS on the project area is evident in its description of these phenomena.  In discussing upwelling and down-welling, NMFS highlights how strong winter storms and southerly winds from late-November to mid-March creates large waves in the Pacific Northwest which result in intense vertical mixing.  Draft EIS at 3-35.  In its discussion of eddies and fronts, NMFS focuses on the Juan de Fuca Eddy (or Tully Eddy) which develops offshore of northern Washington.  Id.  Similarly, when discussing El Nino and La Nina events, NMFS focuses on how these events affect the climate in the Pacific Northwest.  Draft EIS at 3-37.  




� According to a fact sheet from the Commander of the United States Pacific Fleet in regard to the Northwest Training Range Complex Environmental Impact Statement/Overseas Environment Impact Statement, the Puget Sound is home to the third largest concentration of Naval forces, including more than 30 Navy shore commands, two aircraft carriers, 24 ships and submarines, and 31 aviation squadrons.




� Any trawling activities that are permitted within the summer feeding areas utilized by gray whales would also have to be considered as part of any analysis as such activities would also directly and adversely impact benthic invertebrates reducing the amount of prey available for gray whales.




� Due to the inadequate opportunity for public comments on the Draft EIS a more detailed analysis of the impacts of global warming on the gray whale and its habitat is not possible at this time.  Such an analysis is being prepared and will be submitted in a supplemental comment letter.  




� The argument by NMFS that Alter et al. (2007) lower population estimate of 30,000 is close to the upper estimate calculated by NMFS is incorrect.  Alter et al. reported, based on their genetic analysis, that the long-term effective population size of gray whales is between 31, 175 and 38,084 breeding adults but that, when the effective size is adjusted to include non-reproductive adults and juveniles they determined a total historical population of 78,500 to 117,700 gray whales.  




� In regard to the second method to assess the validity of the NMFS population estimates, the insufficient opportunity to submit comments on the Draft EIS do not permit the further development and use of that methodology at this time.  An amended or supplemental comment will be submitting providing that analysis in the near future.




� Had NMFS provided a sufficient opportunity for the public to comment on the Draft EIS, AWI would have attempted to scour the gray whale literature to determine if such characteristics have been estimated by gray whale researchers.   




� While such an amendment to Alternative 2 would make it identical to Alternative 4, as written, Alternative 2 cannot be considered reasonable or feasible since it would allow whaling to occur within 200 yards of various FWS-managed islands in violation of a FWS recommendation for a boat-free zone designed to protect wildlife, including birds, that use those islands as nesting, resting, or breeding habitat.  While the FWS restrictions may only be voluntary (since the OCNMS and not the FWS manages the waters surrounding the islands), NMFS cannot or should not identify as its proposed action an alternative that would allow any activity that the FWS has recommended be prohibited around the islands to protect refuge wildlife.  




� However, in other sections of the Draft EIS NMFS claims that the loss of four resident whales could be replaced in the following year given the alleged average annual increase in resident whales in the Makah U&A.  Such conflicting statements must be addressed.  




� It is possible that the scale of the map included in the Draft EIS (page 3-3) is wrong and that the Makah U&A does not extend as far into the Pacific Ocean as the map suggests.  If that is the case, NMFS must provide a more accurate map, describe how far the western border of the Makah’s U&A extends into the Pacific Ocean, and provide evidence that so-called identified (or resident whales) have been found throughout that area in order to substantiate its rejection of this potential alternative.  




� A review of the “2006 Update to the 2005 Comprehensive Economic Development Strategy (CEDS) – Makah Tribe,” prepared by Dr. Sue Wolf and dated December 6, 2006 reveals a number of important projects for which the Makah require funding, training or other services.  Such projects include providing adequate health and elderly care services to Makah tribal members, counseling and substance abuse services, providing potable water for drinking, and other critical infrastructure needs that would benefit the entire Makah tribal community.  Including funding and training in a government negotiated package to assist the Makah with completing and maintaining such projects for the betterment of the residents of Neah Bay would be an appropriate outlay of federal resources in exchange for a temporary or permanent ban on hunting whales.  Moreover, considering such important needs of the Makah community, decisions made by the Tribal Council to spend any of the tribe’s funds on its ongoing efforts to engage in whaling would seem to be inappropriate.  




� This analysis assumes that the information about resident whales contained in the Draft EIS accurately reflects the data as presented in various published and unpublished reports and studies.  If NMFS had provided an adequate opportunity for the public to review, analyze, and comment on the Draft EIS, AWI would have undertaken its own independent review of the relevant data.  AWI intends to undertake such a review and will provide the results of its analysis to NMFS in a supplementary comment letter to be submitted in the near future.  




� In reality, there were 101 total resident whales seen in the ORSVI in 2005.  Thus, the use of 102 as a minimum population estimate is incorrect.




� As discussed in another section of this comment letter, the PBR equation is not without potential weaknesses.  See item 1 under Specific Comments on page 3 of this comment letter.  




� This range was calculated using the standard PBR formula (78 x .016/2 (or .019/2) x .5).




� If the 2.52 or 1.59 productivity rates were used in the PBR calculation the corresponding values would be 0.0126 and 0.00795, respectively. 




� In reality, the number of resident whales that could be killed in any single year if the proposed action is selected and implemented is seven which is the limit on the number of strikes that would be permitted per year.  Since NMFS, for the purpose of this analysis, assumes that a struck whale is a dead whale and since it concedes that not all resident whales have been photographically identified, it is possible that the Makah could kill a resident whale which would be classified as migratory since it was never previously photographed and cataloged.  




� The definition of “identified whale” in the Draft EIS refers to whales within the PCFA and ORSVI survey areas “in a prior summer feeding period,” Draft EIS at 6, but does not specify what is meant by “prior summer feeding period.”  




� Although, in the tribe’s waiver application, it claims that “as soon as practicable after a successful hunt, in consultation with scientists from NOAA’s National Marine Mammal Laboratory (NMML) the Tribe will compare photographs of landed whales with the NMML photo-identification catalog for the Pacific Coast Feeding Aggregation (PCFA)… .”  Waiver application at 2.  If the Makah are responsible for comparing the photographs of a landed whale with existing photographs of residents whale to determine if it had killed a resident whale which could potentially limit future whaling opportunities this would create an inappropriate conflict of interest.   Though this entire proposal is fraught with problems, it must be made clear how the process would work if it is employed in the event that NMFS authorizes the Makah to whale.




� No data on the number of previously seen whales were provided for 2005 for the Makah U&A.  Draft EIS at 3-90.  




� These criteria are included in the definitions of “aboriginal subsistence whaling” and “local aboriginal consumption” adopted in 1981 by the Ad Hoc technical Working Group on Development of Management Principles and Guidelines for Subsistence Catches of Whales by Indigenous [Aboriginal] Peoples.  See Draft EIS at 1-30.  




� The claim by NMFS that “nutritional need is a factor in considering and setting aboriginal subsistence whaling catch limits, but not a threshold requirement,” Draft EIS at 1-31, is simply wrong based on the various definitions referred to in this analysis.  The fact that a Nutrition Panel in 1979 concluded that the nutritional needs of Eskimos could be met through local subsistence or western-type foods does not alter the importance of nutritional need in determining if a group qualifies for an aboriginal subsistence whaling quota.  Unlike the Makah, in the case of the Alaskan Inupiats there was a demonstrable continuation in their consumption of whale products over time which is the other key criteria in authorizing aboriginal use.  Finally, the claim that the Makah do indeed have a “nutritional need based on poverty and economic conditions on the … Reservation,” Draft EIS at 1-32 is inconsistent with the available evidence that demonstrates that the Makah have subsisted fine without reliable access to whale products for over eighty years.  Moreover, for reasons articulated in this comment letter, relying on any document produced by Renker, given her clear conflict of interest, to justify any alleged cultural or nutritional need of the Makah is inappropriate.




� The current gray whale catch limit authorized by the IWC was obtained prematurely and illegally by the U.S.  By seeking a catch limit (jointly with the Russian Federation) in 2007 before complying with its domestic legal obligations as ordered by the court in Anderson v. Evans, the U.S. acted prematurely.  At that time the Russian Federation should have submitted its own request for a catch limit independent of the U.S. with the possibility that, pending U.S. fulfillment of its domestic legal obligations, the U.S. would submit a separate request or the two countries would submit a supplementary joint request.  The failure of the U.S. to withdraw its 2007 request is due to the mistaken belief that it acted legally and may be indicative of a predetermined outcome of the current process which is illegal.




� While the initial illegal act of pursuing and harpooning the whale was entirely the fault of the five Makah whalers involved in the incident, the significant suffering of the wounded whale and the failure of any agency to humanely euthanize this whale to prevent his/her suffering was entirely the fault of NMFS who, in a graphic display of incompetence, could not make a decision to end the suffering of this whale thereby allowing the whale to endure presumably immense pain for over ten hours.  




� Additional criticisms of Renker’s household surveys is provided in the supplementary information appended to this comment letter.  














From: Lois Allen
To: MakahDEIS.nwr@noaa.gov; 
Subject: NWIFC Comments re: Makah DEIS
Date: Saturday, August 16, 2008 10:18:11 AM
Attachments: NMFS Ltr re Makah Whaling.pdf 


Mr. Stone:
 
Please find attached a copy of the Northwest Indian Fisheries Commission’s comments on the Draft 
Environmental Impact Statement for Proposed Authorization of the Makah Whale Hunt.
 
If you have any questions, please contact either Mike Grayum or Jim Weber.
 
Thank you.
 
Lois Allen for Mike Grayum
 
Northwest Indian Fisheries Commission (NWIFC)
6730 Martin Way E
Olympia WA 98516
Ph 360.438.1180            Fax 360.753.8659
www.nwifc.org



mailto:lallen@nwifc.org
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From: DJ Schubert
To: MakahDEIS.nwr@noaa.gov; 
Subject: Revised comment letter
Date: Saturday, August 16, 2008 1:12:37 AM
Attachments: DraftCommentsAugust 15Rev2.doc 


To Whom It May Concern: 
 
Please accept this revised comment letter submitted by the Animal Welfare 
Institute, Cetacean Society International, and the Earth Island Institute 
International Marine Mammal Project on the Draft EIS on Makah whaling.  Upon 
submitting the previous version of the comment letter, it was realized that there 
remained on sections of the letter that had not been completed and some 
formatting issues had to be addressed.  AWI et al. still intends to submit an 
amended version of this comment letter on August 18 and requests that it, once 
submitted, be the official comment letter reviewed by NMFS. 
 
Thank you for your understanding. 
 
Sincerely, 
 
 
D.J. Schubert 
Wildlife Biologist 



mailto:dj@awionline.org

mailto:MakahDEIS.nwr@noaa.gov
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August 15, 2008



BY ELECTRONIC MAIL (MakahDEIS.nwr@noaa.gov) AND REGULAR MAIL



Ms. Donna Darm



Assistant Regional Administrator



Protected Resources Division



National Marine Fisheries Service



7600 Sand Point Way, NE



Seattle, WA  98115



Dear Ms. Darm:



On behalf of the Animal Welfare Institute (AWI), Cetacean Society International (CSI), and the Earth Island Institute’s International Marine Mammal Project (EII) the following comments are submitted in response to the Draft Environmental Impact Statement for Proposed Authorization of the Makah Whale Hunt (Draft EIS).  



Though its girth is impressive, the content of the Draft EIS is woefully inadequate.  While the National Marine Fisheries Service (NMFS) may be attempting to insulate itself from a successful lawsuit by crafting a 900+ page document, even an expedited review of the analysis contained therein reveals stark weaknesses and deficiencies that render the Draft EIS in violation of federal law.   Based on its careful review of the Draft EIS, AWI supports Alternative 1 (the no-action alternative) and asserts that, given the deficiencies in the NMFS analysis of environmental impacts, Alternative 1 is the only option available to NMFS that will not trigger litigation by animal protection/conservation interests.
  


For over ten years, NMFS has been attempting to force a square peg into a round hole through its ongoing efforts to both secure an aboriginal subsistence whaling (ASW) quota of gray whales from the International Whaling Commission (IWC) and in its attempts to comply with its domestic legal obligations in order to allow the Makah to whale.  In addition to an inordinate amount of personnel time and energy spent on this single project, NMFS has expended considerable tax-payer funds in its efforts.  For its part, the Makah has consistently held that its “treaty rights” are not subject to IWC approval but has, nevertheless, worked with the U.S. government to secure the necessary international and national approvals.  



This cooperative spirit, however, was shattered in September 2007 when 5 members of the Makah tribe, including four who were members of the 1999 Makah whaling crew who killed a gray whale and one who had been a whaling captain during that hunt, engaged in the illegal and brutal slaughter of a gray whale largely because they had lost patience with the process.   In that case, the reported spiritual and cultural importance of whaling to the Makah was tossed aside as these individuals tried to make a statement.  



The Makah tribe was quick to condemn the killing as an act of “rogue” whalers, to proclaim its intent to prosecute the individuals to the fullest extent under tribal law, and rapidly dispatched a cadre of representatives to Washington D.C. to perform damage control with apparent allies in Congress and within NMFS.   Instead of using this incident to permanently end its more than a decade long effort to facilitate the Makah’s resumption of whaling given the tribe’s clear inability to control its own members, NMFS, apparently satisfied with the excuses given by tribal leadership for the actions of its whalers, has proceeded with its efforts as evidenced by the publication of the Draft EIS.  


Shortly after the September 2007 incident, local whale protection advocates began to hear rumors and gather evidence that there was more to the incident than disclosed by either the defendants or by the Makah Tribal Council.  This evidence suggested that the Tribal Council and/or individual council members were not only aware of the pending illegal hunt but that they may have sanctioned or authorized the hunt.  Then Makah Tribal Council Chairman Ben Johnson explained to the conceded in a September 10 article published in the Peninsula Daily News that those involved talked about killing a whale days before the incident (see Makah Leaders Promise to Punish Whale Hunters, Peninsula Daily News, September 10, 2007). While Mr. Johnson may claim that this was just talk, there is no evidence that he intervened to warn those making such statements that such a hunt would be illegal, would not be endorsed or supported by the tribal council, and must not be conducted until and unless the Makah have been given the green light by the U.S. government.   In addition, Makah Whaling Commission Chairman Keith Johnson admitted to authorizing one of the perpetrators of this crime access to the large caliber weapon used during the incident (see Seattle Post-Intelligencer, September 11, 2007, “Makah on ‘damage control’ mission.). NMFS reportedly heard similar rumors and allegedly investigated whether the Tribal Council did countenance the illegal hunt, but did not find enough evidence to prove such collusion (pers. comm. with Bill Giles, NMFS law enforcement, Seattle WA).  


The NMFS investigatory report on the September 2007 hunt, however, remains secret and protected from public release preventing AWI or any other interested parties (except the Makah itself, NMFS, the U.S. Department of Justice, and defense counsel in Gonzales v. United States) from reviewing the evidence and evaluating its conclusions.  Efforts to obtain a copy of the report from the U.S. Attorney’s office in Seattle, WA have only recently been answered in the negative suggesting that the report may remain protected given the ongoing appeal of the convictions by two of the defendants in Gonzales v. United States.  Despite the fact that NMFS has turned over the report to the U.S. Attorney’s office which has subsequently given it to the defense counsel, a representative of NMFS has indicated that a Freedom of Information Act (FOIA) request would be required to access the report assuming it is even available for public release.  Even then, NMFS, like the U.S. Attorney’s office, has suggested that since two of the defendants have appealed the court’s decision, it may be barred from releasing the report pending completion of the legal proceedings.   


Such logistical or procedural obstacles serve only to prevent interested stakeholders from understanding the nature and extent of the investigation and from assessing whether the investigation was objective or, as is feared, entirely subjective given the clear conflict of interest that exists between NMFS and the Makah tribe.  Indeed, considering the long-term efforts of NMFS to facilitate the Makah’s resumption of whaling, its role as both an advocate for the Makah’s interests on the international and national stage as well as being tasked to investigate the Makah in response to the illegal hunt demonstrates the absurdity of its role in this case.  Thus, the fact that NMFS reportedly found no evidence of Tribal Council collusion or complicity in the illegal hunt may be nothing more than a political determination designed to ensure that its past 12 years of effort have not been entirely wasted.


The evidence of Tribal Council complicity and collusion in the September 2007 hunt was ultimately disclosed to the public in the sentencing memoranda filed by two of the five defendants who either pled guilty or were found guilty of violating federal law for their role in the illegal whale hunt.  The evidence was not simply claims of the defendants that they were given permission and even encouraged to kill the whale by the Tribal Council and/or by one or more council members, though such claims were made.  Rather, the sentencing memoranda included several eyewitness statements attesting to various facts or statements that provide compelling evidence of Tribal Council involvement in the illegal hunt.  The mere fact that NMFS reportedly couldn’t prove such complicity or that the court was not moved by such claims when sentencing the five Makah whalers is not proof that the claims are not true.  If, as AWI suspects, the claims of Tribal Council complicity in the hunt are true it would undermine the entire basis for the U.S. government to continue to process the tribe’s waiver application and/or to continue with the present National Environmental Policy Act (NEPA) process.  


NMFS published the Draft EIS weeks before the defendants in United States v. Gonzales disclosed their evidence demonstrating Tribal Council complicity in the illegal hunt.  Whether the timing of the release of the Draft EIS was intentional to avoid having to address the claims of council collusion is unknown.  Nevertheless, the evidence has now been made public, requiring NMFS to address such claims by conceding that they are true, demonstrating that they are false, or engaging in or, preferably, requesting a new investigation by an objective third party of the illegal hunt.  At a minimum, NMFS must suspend the current NEPA process pending: 1) the immediate release of its investigatory report of the September 2007 incident; and 2) the completion of an independent and objective investigation of Tribal Council collusion or complicity in the illegal hunt.  



While the conviction of two of the five defendants is currently on appeal, all five defendants were sentenced for their crimes.  Two received jail terms, yet three went virtually unpunished for their crime receiving sentences of probation and community service with a recommendations that they participate in marine mammal counts (i.e., whale watching) near Neah Bay to fulfill their community service obligations.  In tribal court, despite the council’s early rhetoric about fully prosecuting the defendants under tribal law, no tribal penalty was imposed.  Instead, the judge deferred prosecution of the five defendants if they can successfully complete the sentences imposed by the federal court.
  The judge blamed the lack of tribal prosecution on the inability to empanel a fair and impartial jury given strong opinions among Makah tribal members as to the defendants’ actions.  Regardless of the reason for the lack of tribal prosecution, the outcome conclusively demonstrates that the Makah are not able to control the actions of its people and, in this case, its whalers and that its tribal justice system is not sufficient to ensure the full and fair prosecution of individuals who violate multiple tribal laws.



The Draft EIS only briefly mentions the September 2007 illegal whale hunt largely in the context of the weapons used to wound the whale and the whale’s considerable time to death.  At the time of publication, however, NMFS was well aware of the allegations that the Tribal Council may have played a role in authorizing the hunt (pers. comm. with Bill Giles, NMFS law enforcement, Seattle, WA) and, though such information had not been disclosed to the public yet, NMFS should have provided more substantive discussion of such allegations in the Draft EIS.  Such a deficiency, however, was certainly not the only oversight in the Draft EIS.


Indeed, as the remainder of this letter will demonstrate, NMFS has failed to disclosed or adequately analyze many critical issues inherent to the proposed action, the alternatives, the environmental impacts associated with granting of the Marine Mammal Protection Act (MMPA) waiver requested by the Makah tribe and the tribe’s resumption of whaling.  Beyond failing to even satisfy the basic NEPA requirements of including a valid purpose and need statement, considering a reasonable range of alternatives, and disclosing all relevant information about the affected environment, NMFS has failed to adequately evaluate the impact of the proposed action on resident whales, has (at the request of the Makah) concocted a series of whale quotas and subquotas that do not make sense or that won’t work, has relied on information (much of which is inaccurate or biased) provided by parties (e.g., Parametrix Inc., Ann Renker, Jennifer Sepez) with a clear conflict of interest, and has grossly failed to disclose or evaluate the cumulative impacts of granting the waiver or allowing the Makah to resume whaling.  It is particularly disconcerting that despite preparing an EIS as ordered by the court in Anderson v. Evans, NMFS failed to even disclose critical information about threats to gray whales and their habitat throughout the species migratory range (i.e., oil and gas development in Alaska and along the coastline of the Pacific mainland, extensive wave/wind energy projects proposed for the mainland coast, existence and expansion military activities in Northwest Washington and along the entire mainland coast, global warming, and anthropogenic noise impacts on gray whales).  


Had it objectively and fully evaluated the impacts of this proposal as required under NEPA, NMFS would have concluded, among other things, that: 1) the Treaty of Neah Bay has been abrogated and/or cannot be relied on to allow the resumption of Makah whaling; 2) the IWC has never recognized the alleged “subsistence” need of the Makah tribe and that, therefore, past and present quotas cannot be allocated under U.S. law; 3) that the current gray whale population estimate is inaccurate and a considerable overestimate of actual numbers; 4) that the current gray whale population estimate is not at or near the historic “carrying capacity” of gray whale habitat and that, in fact, gray whales should be designated as a depleted species; 5) that the species and its habitat are under considerable threat as a result of the combined effects of global warming, ocean noise, coastal development and pollution, and ship strikes, prey depletion, and entanglements in fishing gear and that such threats, particularly the impact of warming oceans on gray whale food supplies in its arctic feedings areas, will result in a substantial decline in the species; 6) that the proposed mechanism for regulating the killing of “resident” whales is not workable and could lead to the slaughter of up to 20 “resident” whales in five years; 7) that the Makah’s health, language, ceremonies, or culture have not been adversely affected by the termination of whaling over the past eighty years; 8) that the Makah were not forced to give up whaling by actions of the U.S. government but rather, voluntarily ceased whaling in order to partake in the more lucrative sealing industry; and 9) that the Makah cannot meet the IWC’s definition of “aboriginal subsistence whaling” and, therefore, cannot be allowed to whale under U.S. law.



Such deficiencies merely scratch the surface of the legal inadequacies inherent in the Draft EIS.  Consequently, as will be demonstrated in this comment letter, NMFS must, preferably, select the no-action alternative permanently ending its efforts to placate the desires of those members of the Makah tribe who have an interest in whaling.  



This should be replaced by a concerted effort to enhance the conservation of gray whales in light of the existing and increasing anthropogenic threats to the species and its habitat, including the disastrous consequences of global warming.  While the causes of global warming may not be under the immediate control of NMFS, in the marine realm NMFS has the ultimate responsibility to understand and predict such impacts and to adjust their management measures (e.g., for fisheries and/or marine mammals) accordingly to minimize, mitigate, or compensate for such impacts.  Such mitigation, in this case, would be to prevent the intentional killing or harassment of gray whales by selecting the no-action alternative and prohibiting the Makah from whaling.  While NMFS may attempt to downplay such impacts by claiming that the Makah would be permitted to slaughter only 20 whales over the course of five years, considering the dramatic ecosystem-wide changes being documented in the Bering Sea, the potential precedential impacts of granting the Makah’s waiver request on other tribal and non-tribal interests, and the potential for the “resident” whales to become increasingly important for the survival of the species, such an excuse simply has no merit.



While the critical content and analysis contained in the Draft EIS is deficient, its length complicates the process of preparing substantive comments.  In an attempt to provide some order to this comment letter, AWI splits its comments into two sections.  The first section deals with overarching deficiencies in the Draft EIS providing a substantive analysis of each in the order in which the issue appears in the Draft EIS.  The second section address more specific errors, omissions, or questions about the information contained (or not contained as the case may be) in the Draft EIS.  The order of issues addressed in the second section is presented in no particular order.  AWI provides references to individual pages when referring to certain claims or facts contained in the Draft EIS.  While efforts have been made to avoid duplication between the two sections, some is inevitable.  


As a preface to its substantive and specific comments on the Draft EIS, comments on the process used to complete the Draft EIS are in order; particularly the lack of sufficient opportunity for the public to participate in this decision-making process.  


Inadequacy of Existing Comment Deadline:



As an initial matter, NMFS has failed to provide the public, including interested non-governmental organizations, tribes, and scientists sufficient opportunity to review and prepare substantive comments on the Draft EIS.  While the existing 90+ day comment period may be considered sufficient for most environmental documents prepared pursuant to NEPA, said documents are not normally over 900 pages in length and they don’t routinely contain reference to over 700 documents.  To further complicate matters, the Draft EIS references numerous legal opinions, addresses the ICRW and changes in the treaty over time, and covers (albeit inadequately) a wide range of issues from gray whale population estimates to a wave energy project in Makah Bay and from the impacts of whaling on tourism in Clallam County to the precedential impacts of granting a waiver to the Makah Tribe.  While AWI is critical of the content and quality of analysis in the Draft EIS, the amount of information disclosed and discussed along with the amount of information that was left out of the analysis warrants an extended comment period far in excess of the given 90+ days.  


The original comment deadline was July 8, 2008.  The original 60-day comment period encompassed the nearly month long meeting of the IWC held in Santiago, Chile.  For some organizations such as AWI and the Humane Society of the United States their representatives to the IWC Scientific Committee meeting and to the subcommittee/ plenary meetings are the same individuals responsible for crafting comments on the Draft EIS.   In addition to the time spent at the meeting itself, IWC meetings require considerable preparation meaning that the AWI and HSUS representatives were unable to use at least three to five weeks of the original comment deadline due to their attendance at the IWC meeting.  Whether the scheduling of the original comment period was intentionally planned to overlap with the IWC meeting is not known (though it is difficult to imagine that NMFS staff in Seattle/Portland could have been unaware of the dates of the IWC meeting).  



To address the inadequacy of the original comment deadline, requests were made to NMFS to extend the deadline by 90-days until October 8, 2008.  To its credit, NMFS agreed to extend the deadline until August 15, 2008 though its reasons for providing only a 5-week extension when 90-days was requested is not known.  A second request for an additional 30-day extension in the comment deadline was submitted by AWI and other organizations on July 22, 2008.  This request was in addition to similar requests submitted by other organizations.  On August 5, NMFS officially denied the second request for an extension claiming that the 98-day comment period was sufficient.


AWI believes NMFS was in error for failing to grant an additional 30-days for the public to comment on the Draft EIS for reasons articulated in its two request letters.  AWI along with several other organizations subsequently submitted yet another request for an extension in the comment deadline on the Draft EIS to Secretary of Commerce Gutierrez and NOAA Administrator Lautenbacher on August 8, 2008.  To date, no response to that request has been provided.


As explained in the various letters seeking an extension in the comment deadline, there were a number of credible reasons why NMFS should have granted the original request of an additional 90-days or, at a minimum, agreed to the second deadline extension until September 15, 2008.  In addition to the length of the Draft EIS, the large number of references included in the Draft EIS required additional time for the public to both obtain, review, and rely on that information in their substantive comments.  While NMFS has made efforts to provide copies of the requested references to a number of organizations, including organizations signed on to this comment letter, providing the documents and ensuring that there is sufficient time to review said documents prior to the comment deadline are two very different propositions.  


Similarly, additional time is necessary so that the public can obtain and review the many legal citations included in the Draft EIS and/or conduct independent legal research to determine the accuracy of the legal analysis contained in the document.  There are a number of legal issues relevant to Makah whaling including the legal interpretation of the Treaty of Neah Bay and, in particular, the “in common with” language contained in Article IV, the legal boundaries of the Makah Usual and Accustomed grounds and stations; whether the Treaty of Neah Bay was abrogated by Congress upon its promulgation of the MMPA which includes specific exemptions for Alaskan natives, and the interpretation of the MMPA and WCA as they relate to Makah whaling.  AWI has been able to engage in some, but not all, of said legal research and includes its findings or interpretations below.  Had NMFS provided an additional 30-days for public comment, this analysis would have been more complete.  


The decision by NMFS to deny the request for an additional 30-day extension in the comment deadline was also particularly surprising since there is no compelling reason to complete this NEPA process within a specified time period and because NMFS would benefit from providing the extra time.  The Makah have killed a single whale (in a 1999 hunt the basis of which was subsequently found to be in violation of the law as held in Anderson v. Evans) in over eighty years.  Thus, allowing an extra 30-days for the public to comments on the Draft EIS would cause absolutely no harm to the Makah or to the NMFS staff who have been assigned to work on this project.  


Unlike NEPA review of a proposed change in a federal fisheries quota, for example, where a decision may be necessary before a fishery season is set to begin, there was/is no specific urgency in completing this NEPA review.  Indeed, as specified in the Draft EIS, the present NEPA review is only one step in a multi-step process required by the court in Anderson v. Evans which includes a decision on the issuance of the Makah’s requested MMPA waiver.  While NMFS is acting as if it is attempting to complete this entire process before the tenure of the Bush administration is over, in reality given the complexity of the MMPA waiver process, it is highly likely that a final decision about Makah whaling will be made by the next administration.   As a consequence, providing an additional 30-days to ensure that the public had an adequate opportunity to review and comment on the Draft EIS should not have been denied.  


Ultimately, had NMFS granted the second extension, all interested stakeholders and NMFS would have benefited.  AWI and the other organizations were not seeking an extension in the comment deadline solely for their own benefit but rather, for the benefit of all interested stakeholders, including the Makah, its allies, and those who choose to support the Makah whaling.  The benefit to NMFS would be from the more complete record to be reviewed by its decision-makers and which would help inform their decision.  This is not to say that the ultimate decision would have been supported by AWI or its allied organizations but, at least, NMFS would have had a more complete record on which to base its decision.  



Finally, as addressed in each of the request letters, the role of the public in the NEPA process is crucial to the process.  The Council on Environmental Quality’s NEPA implementing regulations make clear that public scrutiny of NEPA documents is “essential to implementing NEPA,” 40 CFR 1500.1(b), and that federal agencies are to “encourage and facilitate public involvement in decisions which affect the quality of the human environment.”  Id. at 1500.2(d).   


Unlike NMFS which has access to experts on various issues on its own staff and/or can afford to hire various consultants to address a wide range of issues under consideration in an EIS, few if any organizations have access to such specialists on staff or externally particularly when dealing with a limited comment opportunity.  Certainly, AWI does not have ready access to experts in gray whale population biology, gray whale ecology, oceanographers, benthic invertebrate ecologists, global climate change specialists, and/or alternative energy specialists requiring existing staff to do their best to study and become familiar with a vast amount of information in order to provide substantive comments on NEPA documents like the Draft EIS.  Had NMFS provided an additional 30-days to facilitate public review and comment on the Draft EIS, a larger amount of material could have been reviewed and integrated into the comment letter thereby improving the quality and value of the comments to the benefit of the NMFS decision-makers.


For the foregoing reasons, AWI requests that NMFS immediately publish a notice reopening the comment period on the Draft EIS for, at a minimum, 30-days to provide interested stakeholders with additional time to analyze the Draft EIS, research issues of concern, and submit informed and substantive supplemental comments.  AWI also intends to submit a supplement to this comment letter to provide more detailed analysis of certain claims/conclusions included in the Draft EIS.


Substantive and Specific Comments on the Draft EIS:



The remainder of the comment letter identifies substantive and specific comments on the Draft EIS.  The substantive comments are no more or less important than the specific comments but the latter reflect detailed criticisms of the content or analyses in the Draft EIS while the former address broader deficiencies in the document.  The order in which substantive or specific issues/criticisms are discussed does not reflect the importance or relevance of the issue.  Some overlap is inevitable between these two categories of comments though efforts have been made to reduce repetition.   



Substantive Comments:



1.
The Makah cannot meet the IWC’s definition of aboriginal subsistence whaling and, therefore, under both the provisions of the ICRW and pursuant to national law, the Makah cannot be allowed to whale:



The IWC regulates two types of whaling; commercial and aboriginal.  The ICRW (the treaty that established the IWC) contains no explicit reference to aboriginal whaling.  Similarly, the IWC’s Schedule contains no specific definition of aboriginal subsistence whaling nor does it define the criteria that must be met to qualify as an aboriginal subsistence whaling group.  Rather, the Schedule sets forth the aboriginal subsistence whaling quotas ostensibly accepted by the IWC.  


Over time the IWC has agreed on both criteria to determine who can qualify to conduct aboriginal subsistence whaling and to a definition of subsistence use.  The basic criteria that any group desiring to engage in aboriginal subsistence whaling must meet are to demonstrate a continuing traditional dependence on whaling and on the use of whales.  The Makah cannot meet this standard.



The Draft EIS claims that a combination of factors led to the suspension of Makah whaling in the 1920s.  Draft EIS at 3-233 These factors allegedly included the dramatic reduction in the number of whales available to the Makah due to the impacts of commercial whaling on the stocks, the decimation of the Makah themselves as a result of smallpox and other infectious diseases, a reduction in the demand for whale oil, the increased profitability of sealing, and the U.S. government’s failure to provide promised assistance to help the Makah retain its whaling practices during the government’s efforts to assimilate the Makah into western society.  Draft EIS at 1-5.  While all of these issues may have been real, only one, the increased profitability of sealing, led to the Makah’s abandonment of whaling so that the tribe could benefit from the lucrative trade in seal products.  Draft EIS at 3-235.  The Makah were not compelled or forced to give up whaling as the Makah and NMFS have suggested but voluntarily elected to forego whaling in order to take advantage of the more profitable sealing industry.  


NMFS has attempted to use this combination of factors argument to claim that it was, in effect, the fault of the U.S. government that the Makah to gave up whaling for nearly seventy years before 1999.  By presenting the argument this way the U.S. government was taking the blame for the Makah’s extended hiatus from whaling while allowing the Makah to gain sympathy for its alleged mistreatment.  In reality, neither the devastation of gray whale stocks by commercial whaling or U.S. government policies involving the Makah had anything to do with the Makah’s decision to forego whaling.  Instead, the potential for profits from the sealing industry led to the Makah’s decision to abandon its whaling tradition.  Since the decision was voluntary and not forced, the Makah must solely shoulder both the burden and blame for failing to continually engage in whaling and, therefore, for not meeting the IWC criteria to qualify for aboriginal subsistence whaling.  


The fact that the Makah may continue to sing songs about whaling, conduct whaling ceremonies, and engage in cultural events relevant to whaling does not satisfy the IWC’s criteria of a “continuing traditional dependence on whaling and on the use of whales.”  The key here is the word “continuing” and the phrases “on whaling and on the use of whales.”  The term “continuing” clearly means that the groups use of whales or practice of whaling has occurred on a regular basis over time.  While it is inevitable that there could be years when an aboriginal group would not or could not engage in whaling due to a sufficiency of stored food supplies, a focus on collecting other food stuffs, due to injury to the whaling captain or crew members, or because of weather, an eighty-year hiatus in whaling does not meet the standard of “continuing.”  Moreover, the phrase “on whaling and on the use of whales” means that the group must demonstrate a continuing traditional dependence on both whales and whaling.  The fact that an aboriginal group may have a traditional dependence on whales based on various songs, ceremonies, or dances about whales performed over decades as the group also has to demonstrate a dependence on whaling and on the use of whales.  The Makah cannot demonstrate such a dependence. 



It is clear that the primary intent of this standard is to ensure that aboriginal groups who have a legitimate need for the products of whales obtained through whaling can meet those needs.  NMFS concedes this intent when it indicates that the Ad Hoc Technical Working Group’s definition of “aboriginal subsistence whaling” “refers to a ‘continuing traditional dependence’ on whale products for subsistence.”  Draft EIS at 3-330.  Thus while songs and ceremonies about whales may have persisted within Makah culture even after whaling was discarded as a routine practice, neither can satisfy a subsistence need for whale products.   Moreover, if whaling was as culturally important to the Makah as the tribe suggests then its songs, ceremonies, and other practices relevant to whaling would have been passed down from generation to generation even though whaling itself was no longer practiced.  If that is the case, as the Makah suggest it is, this demonstrates that the Makah are more than capable of preserving its cultural connections to whale without slaughtering and eating them.  



The Makah can’t use the gray whale’s listing under the Endangered Species Act (ESA) as a defense for it hiatus of whaling.  Not only did the Makah’s decision to voluntarily stop whaling occur some forty-years before the precursor to today’s ESA was passed by Congress but even if such a gap did not exist, the Makah can’t use the ESA as an excuse for not resuming whaling if, in fact, whaling is of such significant cultural importance to the tribe.  Alaskan natives, for example, consistently (with limited exceptions) killed bowhead whales even after the bowhead was listed as an endangered species (which remains the bowheads’ designation).  Similarly, the international protections afforded the gray whale in the 1930s and in 1946 under the ICRW and its Schedule cannot be relied on to justify the Makah’s whaling hiatus since both laws permitted some level of aboriginal subsistence whaling.   


NMFS may attempt to claim that the reasons for the Makah’s decision to forego whaling are irrelevant since the IWC has issued an ASW quota for gray whales which is shared between the U.S. and Russia.  This too would be in error.  Indeed, an examination of the history of the Makah whaling issue within the IWC demonstrates that the IWC has actually never approved the Makah’s statement of need.  In 1996, the first year that the U.S. sought a quota for the Makah, the U.S. withdrew the proposal when it became clear that it did not have the required votes.  The following year, the U.S. and Russia submitted a joint request for a quota as both countries claimed to have aboriginal groups who had a legitimate subsistence need to slaughter gray whales. The verbatim record from the discussion of the joint quota during the meeting in which a minimum of 17 countries questioned the Makah’s alleged subsistence need provides compelling evidence that the tribe’s need was never accepted or recognized. 


Instead, the IWC debated the addition of language to amend the introductory portion of the aboriginal subsistence whaling portion of the IWC Schedule (paragraph 13(b)(2)) to add the language “whose traditional subsistence and cultural needs have been recognized by the International Whaling Commission.”  Draft EIS at 1-34.  The U.S. rejected the “by the International Whaling Commission” clause claiming that  the “IWC had not established a mechanism for recognizing such needs, other than adoption of a catch limit … .”  Id.  Subsequently, the IWC supported the U.S. approach and accepted the joint request for a gray whale catch limit.  While the U.S. touted this vote as IWC approval of the Makah gray whale hunt, the Australian delegation countered that the IWC did not recognize the traditional subsistence and cultural needs of the Makah as required by the amended Schedule language.  Clearly, the U.S. efforts to remove any reference to the IWC having a role in determining subsistence need was based on its long-term efforts to unilaterally decide whether its aboriginal groups have a legitimate need.  In the end, the IWC only approved the joint request by consensus because the majority, while rejecting claims of the Makah’s subsistence needs, did not want to penalize Russia’s Chukotkan natives for their government’s decision to submit a joint request with the U.S.   



In 2004, after the Russian delegation complained that its Chukotkan natives were being treated differently than other aboriginal groups, it was eventually decided to entirely eliminate the “whose traditional subsistence and cultural needs have been recognized”  from the Schedule.  This decision, which of course the U.S. supported, furthered the U.S. effort to create an environment whereby it and other countries that allow aboriginal subsistence whaling could unilaterally decide if their aboriginal groups had a legitimate subsistence need.


The U.S. now claims that it, not the IWC, has the unilateral authority to recognize the needs of the Alaskan Inupiats and the Makah.  For example, even before the “have been recognized” language was removed from the Schedule in 2004, the U.S. interpretation of that language was that “each IWC party was free to recognize the subsistence and cultural needs of its aborigines.”  Draft EIS at 4-202 citing IWC 1998.  Yet, there remains confusion, however, over the role of the IWC versus the role of individual IWC-member governments in assessing the need of aboriginal groups.  For instance, NMFS asserts that in order to seek IWC approval for an aboriginal subsistence whaling catch limit, a contracting government must “submit a proposal to the IWC based on cultural and nutritional needs documented in a needs statement.”  Draft EIS at 1-21.  If individual government’s can recognize the aboriginal needs of their subsistence groups then the submission of so-called need statements to the IWC would be unnecessary.  Instead, countries should just submit to the IWC’s Scientific Committee a document delineating the number of whales it would like to allow its aboriginal groups to kill so that the Scientific Committee can determine if such a quote would be sustainable or not.  While this may or may not reflect the U.S. interpretation of the current requirements for the IWC to review and accept or reject a need statement, it is clear that, largely due to U.S. supported alterations to the relevant language in the Schedule, there is no clear understanding of what is or is not required to obtain IWC approval for aboriginal subsistence whaling.  NMFS must clarify precisely how the U.S. interprets the IWC’s Schedule provision pertaining to aboriginal subsistence whaling.



2.  
NMFS has failed to demonstrate that the Makah’s whaling “rights” contained in the Treaty of Neah Bay have not been abrogated by Congress:



Though NMFS briefly discusses the case law relevant to treaty abrogation in the Draft EIS explaining that the Supreme Court has required “clear evidence that Congress actually considered the conflict between the intended action on the one hand and Indian treaty rights on the other, and chose to resolve the conflict by abrogating the treaty” citing United States v. Dion 1986, Draft EIS at 1-11, NMFS failed to discuss whether the whaling provisions contained in the Treaty of Neah Bay were abrogated when Congress promulgated the MMPA.  The court in Anderson v. Evans also addressed the treaty abrogation issue ruling that “[w]e need not and do not decide whether the Tribe’s whaling rights have been abrogated by the MMPA.”  Draft EIS.  Thus, it remains an open question as to whether Congress has or has not abrogated the treaty rights of the Makah in regard to whaling.  The evidence suggests that Congress has, indeed, done so.


Despite whatever federal trust responsibility the U.S. government may have to the Makah tribe, it also has an obligation to ensure that any tribal treaty remains in full force and effect before engaging in efforts to enforce or authorize specific treaty articles.  In other words, NMFS is obligated to determine if a treaty or a provision within a treaty has been abrogated as a first step before expending time and resources attempting to enforce or authorize the treaty or a particular provision.  



The MMPA, promulgated in 1972 by Congress, includes a specific exemption for Alaskan natives to permit them to continue to kill marine mammals despite the prohibitions against such killing contained in the Act.  See MMPA Section 101(a)(3).  No such exemption was created for the Makah tribe or any other native group inhabiting the U.S. mainland.  Considering the alleged importance of marine mammals, including whales and seals, to the cultural, spiritual, and economic history of the Makah tribe it is inconceivable that tribal members or tribal leaders were not aware of efforts underway within Congress in 1972 to pass a law to protect marine mammals.  Not only were such efforts likely reported in local newspapers, on the radio, or on television but surely the Makah’s elected Representative or Senators at least informed the Makah of said deliberations and/or actively sought the tribe’s input into such legislation.  Perhaps the Makah were even advised of the exemption being crafted for the Alaskan natives and asked if they too would desire such a special condition to be contained in the legislation to protect its interests.  


The fact that Congress did not carve out a specific exemption for the Makah or for any  Native American tribe in the lower 48 states as it did for Alaskan natives demonstrates that Congress, which had to be aware of the Treaty of Neah Bay, explicitly elected to abrogate the whaling and sealing provisions of that treaty either with or without concurrence of the Makah tribe.  AWI has initiated an extensive search of all relevant documents and legislative history associated with the promulgation of the MMPA in order to locate any document or reference to the Makah tribe if such a reference exists.  Even if this analysis finds nothing of relevance, this does not obviate the fact that Congress only exempted Alaskan natives from the MMPA.  



If the whaling and sealing “rights” of the Makah have been abrogated as the evidence suggests, then there is no compelling treaty “right” to whaling, NMFS has no unique responsibility to attempt to secure a treaty “right” that does not exist, and this would provide more evidence to terminate this entire process.  Presumably, the Makah Tribe could still apply for an MMPA waiver and permit and the U.S. government could still seek an ASW quota for the Makah at the IWC though the Makah could not use its “treaty” as a justification for the waiver nor would the treaty be relevant within the IWC.  



It should not be the responsibility of AWI or any other interest group to prove that the Makah’s whaling (and sealing) “rights” embedded in the Treaty of Neah Bay have been abrogated by Congress.  Rather, NMFS should have engaged in such an analysis and/or required the Makah to provide compelling evidence that its treaty “right” had not been abrogated in its MMPA waiver and permit application.  Until and unless this is done, the current process must be terminated since the treaty’s abrogation is of such critical importance to the fundamental issue at the heart of this controversy.



3.
The Treaty of Neah Bay does not provide the Makah with the exclusive right to hunt whales and specific treaty articles cannot be implemented independently of the entire treaty:


For nearly fifteen years, some within the Makah Tribe have relied on the language contained in its 1855 Treaty of Neah Bay as the primary justification for their desire to resume whaling.  NMFS has also used that language to defend its ongoing efforts to secure the opportunity for the Makah to engage in whaling claiming that the Makah is the only tribe to have explicitly preserved their right to whale in their treaty with the U.S. government.  



The treaty language pertaining to whaling is contained in Article IV which states that “[T]he right of taking fish and of whaling or sealing at usual and accustomed grounds and stations is further secured to said Indians in common with all citizens of the United States.”  In referencing this language, the Makah and NMFS all too frequently neglect to include the “in common with” language either because they believe it is irrelevant to the question of whether the Makah have a treaty right to whale or because it creates a potential problem with using the treaty language to permit the Makah to whale.  



The court in Anderson v. Evans addressed the “in common with” language.  It said:



We have recognized that the “in common with” language creates a relationship between Indians and non-Indians similar to a cotenancy, in which neither party may “permit the subject matter of [the treaty] to be destroyed.”  United States v. Washington, 520 F.2d 676, 685 (9th Cir. 1975).  See also United States v. Washington, 761 F.2d 1404, 1408 (9th Cir. 1985) (recognizing that “in common with” has been interpreted to give rise to cotenancy type relationship).  While this “in common with” clause does not strip Indians of the substance of their treaty rights, see Washington v. Washington Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 677 n. 22 (1979), it does prevent Indians from relying on treaty rights to deprive other citizens of a fair apportionment of a resource.  See id. at 683-84. 



The court went on to explain that the “in common with” language in the treaty ensures that both sides (Indians and non-Indians) have “right, secured by the treaty, to take a fair share of the available fish.”  Recognizing that the case law on interpreting the “in common with” language dealt largely with the apportionment of salmon and other fish stocks between Indians and non-Indians, the court explained that in the context of gray whales, “the Makah cannot, consistent with the plain terms of the treaty, hunt whales without regard to processes in place and designed to advance conservation values by preserving marine mammals or to engage in whalewatching, scientific study, and other nonconsumptive uses.”  Citation omitted.   



While we don’t dispute the court’s finding, we do believe that the court has misinterpreted the intention of the “in common with” language contained in Article IV of the Treaty of Neah Bay by failing to consider the historical context at the time the treaty was signed.  In 1855, both the Makah and non-Indians were engaged in whaling, fishing, and sealing.  Thus, when the Treaty of Neah Bay was signed both groups had a desire to continue to have access to whales without one group being given preference over the other.  The “in common with” language provided that balance to ensure that both groups had equal opportunity to slaughter whales for use or trade in whale products.  At the time, whale conservation was not an issue of concern.  


The fact that the court opinion that interprets the “in common with” language as involving disputes over salmon and other fish species is not surprising.  The “in common with” language in the Treaty of Neah Bay also pertained to fishing which, like whaling, was practiced by both Indians and non-Indians in 1855.  Thus, the “fair share” rulings ensuring balanced apportionment of the fish, seal, and whale stocks between Indians and non-Indians made sense given the historical context in which the Treaty of Neah Bay was signed.  



Unlike whaling, however, fishing for salmon and other species persisted without any significant disruption from well before 1855 to the present day.  Whaling, on the other hand, was not consistently practiced by either the Makah or non-Indians since 1855.  As the vast stocks of whales, including gray whales, were devastated by commercial whaling operations such operations began to shut down.  For the Makah, as evidenced in the Draft EIS, they abandoned whaling in order to take advantage of more the more lucrative sealing industry.  The last gray whale killed by the Makah was allegedly killed in 1928.  


Given the historical context during the time when the Treaty of Neah Bay was signed, it is clear that the intent of the “in common with” language was to ensure that both Indians and non-Indians would continue to have access to the whales for slaughter.  Whale conservation was not an issue at that time and didn’t become relevant or of concern for several more decades.  The court in Anderson v. Evans introduced a modern interpretation of this “fair share” standard by suggesting that the Makah’s interest in slaughtering whales must be balanced against the interests of non-Indians in gray whale conservation, scientific study, and other non-consumptive uses.  What the court did not consider, however, is that the “in common with” language guarantees a non-Indian the same opportunities to use gray whales as that granted a Makah.  Thus, if the Makah were allowed to whale then NMFS could not simply reject out of hand any request made by a non-Indian who may desire a similar opportunity.  While the non-Indian would have to comply with the same standards as the Makah, including the submission of a waiver of the MMPA’s marine mammal killing prohibition and/or request for a permit to kill a whale, NMFS would be obligated based on the “in common with” language in the treaty to give equal consideration to such a request as that it has given to the Makah’s application.


Thus, the potential precedential impact of a decision by NMFS to grant a waiver to the Makah permitting the tribe to whale extends beyond other Native American tribes or to how other countries may respond to their own indigenous groups but must include the possibility that any citizen could request permission to kill a gray whale.  While it may seem unlikely that any American non-Indian would desire to kill a gray whale, it is not out of the question considering that America remains home to a large contingent of the world’s most wealthy trophy hunters, that American’s would have the resources to hire the necessary boat and crew to kill a whale, and since, based on the U.S. interpretation of the IWC Schedule language relevant to aboriginal subsistence whaling, the IWC is no longer required to determine if a groups has a legitimate subsistence need as such decisions can now be made unilaterally.  



While NMFS could claim that it would never countenance such a waiver application or permit request from a non-Indian, this would be a rather simplistic response to a far more complex issue.  Indeed, considering that the treaty language was signed well before any protective legislation was promulgated to protect the gray whale, that an ancestor of a non-Indian whaling captain may have as much of a cultural connection to whales as a modern day Makah tribal member who hasn’t killed a whale for some eighty years, and since NMFS repeatedly claims that there are more than enough gray whales for over 400 to be killed without harming the stock, any decision by NMFS to deny a non-Indian request to whale may not hold up in court.  Consequently, NMFS must provide a more detailed explanation as to the legal interpretation of the “in common with” language in the Treaty of Neah Bay and expand its analysis of the precedential impacts of its decision, if made, to grant the Makah a waiver from the MMPA.


Furthermore, if NMFS and the Makah are going to rely so heavily on the Treaty of Neah Bay to justify the whaling by the tribe, then all provisions of the treaty must be equally enforced.  The U.S. government should not and cannot pick and choose what provisions of the treaty it deems acceptable and worth pursuing and which provisions it can ignore.  For example, Article 10 of the Treaty specifies that the Makah are “desirous to exclude from its reservation the use of ardent spirits, and to prevent its people from drinking the same, and therefore it is provided that any Indian … who shall be guilty of bringing liquor into said reservation, or who drinks liquor, may have his or her proportion of the annuities withheld from him or her … .”  Sadly, it is well known and reported that some member of the Makah tribe have difficulties associated with the consumption of alcohol and other illicit drugs.  These issues are no different than those that afflict far too many American households.  The difference is that the Makah have a treaty provisions that forbids the presence of ardent spirits on its reservation.  While NMFS does not have the legal authority to enforce this provision, other federal agencies may have such authorities and/or may be able to work with the Makah to enforce this provision of its treaty.  For either NMFS or the Makah to ignore this important treaty provision while so heavily relying on Article 4 in their attempt to justify whaling by the Makah is inappropriate.  


4.
NMFS has failed to disclose all relevant information about threats to the gray whale throughout its range and has focused its analysis too narrowly on the project area:


The Draft EIS defines the project area or proposed action area as the Makah’s Usual and Accustomed grounds (U&A) excluding the Strait of Juna de Fuca.  Draft EIS at 1-3.  This area was delineated by the Makah in its waiver application.  The tribe elected to exclude the waters within its U&A within the Strait of Juan de Fuca based on “concerns about public safety and the effects of hunts on gray whales in the local area.”  Draft EIS at 1-3. 


NMFS makes a significant yet fundamental error in the Draft EIS by focusing its analysis on the so-called project area.  As a result, nearly the entirety of Chapter 3 in the Draft EIS describes the affected environment within the project area.  While this description (as discussed throughout this comment letter) is neither complete nor sufficiently detailed as required by NEPA, NMFS nearly completely fails to describe the affected environment outside of the project area.  NMFS fails to provide any explanation as to why it elected to limit the primary scope of its analysis to the project area and/or why it believes this is consistent with NEPA.  The reality is that it’s not.



Regardless of the focus of the opinion in Anderson v. Evans on resident whales, the court ordered the preparation of an EIS.  The court did not specify that the EIS should only focus on a small portion of the gray whales’ entire range nor did it limit the scope of the analysis to only resident whales.  Rather, NMFS must have made this determination and, by doing so, has failed to comply with NEPA and has failed to provide any substantive disclosure or discussion of the affected environment and threats to the gray whale outside of the project area.  


Thus, while NMFS briefly mentions, among other things, the existence of the California Current, El-Nino and La-Nina weather patterns, the Pacific Decadal Oscillation
 and the potential impact of these physical and climatic phenomena on currents, habitats, fauna, and flora within the project area, it entirely fails to disclose or only briefly mentions a whole host of issues and threats that impact the gray whale and its habitat throughout the species range from the arctic to Mexico.  The same focus is found in the discussion of biological resources (i.e., phytoplankton, zooplankton, fish and invertebrates, and other species) and their presence, productivity, and ecological role within the Pacific Northwest despite the significance of these resources to gray whales throughout the species range.  Similarly, in the discussion relevant to the benthic environment in the Draft EIS, the information is limited to the benthic characteristics and processes within the project area.  See Draft EIS at 3-45 and 3-46.  Indeed, this entire section of the Draft EIS is focused on the project area with only a general reference to, for example, the gray whale benthic feeding in the northern portion of the summer range in Section 3.4.3.3.1 of the Draft EIS.  Draft EIS at 3-48.  For reasons articulated below, this largely myopic concentration on the project area avoids the disclosure and discussion of a whole range of issues that directly, indirectly, and cumulatively impact the gray whale and the species habitat.



This is not to suggest that there is no discussion of the ecology or biology of gray whales beyond the project area.  The Draft EIS includes sections, for example, summarizing the feeding ecology of gray whales (see Draft EIS at 3-61) including information on their unique attribute of suction feeding, the type of prey consumed, the fact that they don’t solely feed during the summer on their arctic feeding grounds but may feed opportunistically along the migratory route, that resident whales consume a variety of prey including pelagic species, and that their feeding behaviors provide benefits to other species, including seabirds.  Similarly, general information about the gray whales summer distribution and ecology north of the Alaska peninsula including very brief descriptions of prey types and density, impact of oceanographic changes on both prey species and gray whales, impact of gray whales on benthic invertebrates, and changes in gray whale distribution over time is included in the Draft EIS (see page 3-74) though the analysis is far from comprehensive or complete.



NMFS cites certain investigators who propose that the allegedly increasing number of gray whales has led to the overexploitation of amphipods in the Bering Seas potentially leading to a permanent localized loss of amphipod or other prey communities forcing the whales to expand their summer range to locate alternative forage (citing Highsmith and Coyle 1992, Weitkamp et al. 1992).  While there is compelling evidence that gray whales have expanded their summer range, the explanation for this shift provided by NMFS is only one possible cause.  NMFS fails to disclose the other potential factors (discussed below) forcing such a shift preferring to articulate only those reasons that best support the NMFS claim that gray whales have reached or exceeded the carrying capacity of the habitat and now are causing impacts that not only adversely impact the species itself but disrupt the ecology of the arctic food web.  



The Draft EIS also includes information (see Draft EIS at 3-63) about the seasonal migrations of the species identifying the timing of southbound and northbound migrations, explaining the phased pattern of migrations among different groups of whales (i.e., near-term pregnant whales, non-pregnant females, mature males, and immature whales of both sexes (southbound migration); adult and juvenile whales, whales with calves (northbound migration)), and migratory routes in relation to shore (northbound whales generally migrate closer to shore than southbound whales). 


What is missing from the Draft EIS is of greatest concern and demonstrates that NMFS has failed to meet the legal requirements imposed by NEPA in regard to the content and analysis mandated in an EIS.  Again, inexplicably, the vast majority of the information and analysis contained in the Draft EIS is focused on the so-called project area as NMFS has failed to disclose critical information about the gray whale, the species habitat, and threats to both that exist outside the project area.  Such full disclosure is required under NEPA.  In addition, since NMFS evaluates the impacts of its proposed action on the ENP gray whale stock as a whole, one gray whales using the Makah U&A or ORSVI areas, and in terms of distribution changes within the Makah U&A and the PCFA, it is obligated to disclose all information about the gray whale throughout the species migratory range.  Draft EIS at 4-31.  Without such information its analysis of the impacts of the proposed action on the entire ENP gray whale population is incomplete.


Gray whales, including gray whales that may be killed by the Makah (if the tribe is allowed to whale) occupy an area ranging from the arctic to Mexico.  Throughout that range there are an abundance of threats to the gray whales and their habitat.  The disclosure of all information about gray whales throughout their range including an analysis of all threats, both within and outside of the project area, was required to be included in the Draft EIS.  NMFS simply cannot legally justify excluding such information from the Draft EIS and must, assuming it has any interest in complying with federal law, terminate the current process and (assuming it chooses to go forward with an effort to evaluate the impacts of Makah whaling) prepare a supplemental EIS.  A new EIS supplemental to the Draft EIS is required both by the plain language of NEPA and its implementing regulations to address this serious deficiency in the current document.   



In such a supplemental EIS, NMFS must disclose and analyze information in the following subject areas.  These subjects either were not addressed at all in the Draft EIS, were only addressed (albeit inadequately) within the project area, or were incompletely evaluated.  These subjects are not listed in any particular order of importance as all must be included in a supplemental EIS.  



A.
Algal blooms.  This issue is briefly discussed in the Draft EIS (see page 3-124) but is largely limited to the project area.  Though NMFS concedes that the frequency of such blooms is increasing off the coast of Washington, it must disclose the frequency and severity of such blooms throughout the migratory range of gray whales and discuss how such blooms may adversely impact gray whales and their habitat, including any of their prey species.



B.
Oil and gas exploration activities.  Remarkably, NMFS did not disclose or discuss oil and gas exploration activities and their potential direct, indirect, or cumulative impacts on gray whales anywhere in the Draft EIS.  While there may presently be no oil and gas exploration activities within the project area or off the coast of Washington, there are extensive exploration activities (including seismic testing, drilling, and production) within the summer range of the gray whale in the arctic.  


While the Minerals Management Service is primarily responsible for the regulation of such activities, NMFS is intimately involved in reviewing potential impacts of such activities on federally protected species and/or in issuing various permits to allow for the take (mainly through harassment) of marine mammals protected under both the ESA and MMPA.  A review of the MMS website reveals that there are substantial areas within the arctic that have been or could be leased for oil and gas exploration activities.  The range of the gray whale, which is expanding as the species searches for additional prey resources, overlaps with the offshore lease areas.  Moreover, as evidenced by the multitude of NEPA analyses, biological assessments, biological opinions, and other analyses required under the relevant laws, there is no question that oil and gas exploration activities can and do directly and adversely impact gray whales and their habitat.


Furthermore, the recent decision by President Bush to rescind the presidential order prohibition on offshore oil and gas development in the mainland U.S. and the increased attention to this issue within Congress raises the possibility that, in the not too distant future, oil and gas exploration activities could commence off the coasts of Washington, Oregon, and California which would add to the increasing threats already plaguing the gray whale.  NMFS must consider and analyze the potential impact of all such oil and gas exploration activities, including such activities occurring or planned in the coastal waters of Canada and Mexico, in a supplemental EIS.


Such an analysis also must also include a more comprehensive assessment of the potential adverse impacts of oil spills on gray whales both because of the increased risk of such spills if the analysis area includes the entire range of the gray whale versus only the project area and because the existing analysis in the Draft EIS is entirely inadequate.  While the existing analysis includes a summary of potential impacts of oil spills on gray whales including impacts to their swimming speeds, time submerged, direction of movement, impacts to their eyes and epidermis, and the risks associated with consuming tar balls or breathing oil vapors, it discounted such impacts as slight and short-term.  This apparent disregard for the potential adverse impacts of oil spills on gray whales is particularly alarming since NMFS concedes that the “volume of shipping traffic (entering and exiting Puget Sound) puts the region at risk of having a catastrophic oil spill.”  Draft EIS at 3-126.  It goes on to conclude that “the proposed removal of the current moratorium on oil and gas exploration and development off the British Columbia coast may increase the danger of a major accident in the region” and that “the possibility of a large spill is one of the most important short-term threats to coastal organisms in the northeastern Pacific.”
  Draft EIS at 3-127 citing Krahn et al. 2002.   The fact that shipping accidents were responsible for the largest volume of oil discharged in Washington from 1970 to 1996, Draft EIS at 3-127, and that it is predicated that there will be a annual 4 percent increase in ship traffic into and out of Puget Sound in the future only adds to the significance of this potential threat to gray whales.  



C.
Wave energy.  NMFS mentions in the Draft EIS that there are ten marine energy projects currently proposed in Washington State.  Draft EIS at 3-134. Wave energy technologies are relatively new and untested.  There are various prototypes available including some that are largely submerged and some that float on the surface of the ocean or are only partially submerged.  Though legislation specific to the regulation of wave energy development is either non-existent or incomplete, the Federal Energy Regulatory Commission (FERC) has taken the lead in attempting to regulate the development of this industry.  Other agencies, including NMFS, the MMS, and the U.S. Army Corps of Engineers also play a role in regulating this growing industry.



NMFS identifies a single wave energy project for construction in Makah Bay, located in the Makah U&A, which received a license from FERC in December 2007.  Draft EIS at 3-135, 5-1.  This project involves the installation of four buoys about 3.7 miles from shore in 150 feet of water.  Each buoy would be tethered by cables to four surface floats while each float will be connected by a cable to a subsurface anchor buoy just above the seafloor.  An analysis of the environmental impacts of the project concluded that there would only be minor or localized risks to gray whales.  This analysis is, however, suspect considering the growing body of documents, reports, and other assessments suggesting that wave energy projects may pose greater threats to the environment, including to cetaceans, than anyone has revealed.  Even NMFS reports that wave energy projects “have the potential to result in serious injury or death of migrating or summer-feeding whales.”  Draft EIS at 5-5.  NMFS adds that “ocean energy projects could have a greater impact on summer-feeding whales in the PCFA survey area than on the ENP gray whale stock as a whole because the summer-feeding whales spend more time along the west coast.”  Draft EIS at 5-6.  



Of particular concern are the potential impacts of the sound or noise produced by such wave energy units to cetaceans, the impacts of any electromagnetic field produced by the units, and the possibility of injury, mortality, or disturbance of cetaceans as a result of entanglements with the buoy mooring system and transmission cable or from collisions with the mooring and anchor lines/cables used to anchor these machines to the sea floor.  Draft EIS at 5-5. While the Makah Bay project will likely have an impact on gray whales, it is the cumulative impact of all potential wave energy projects that is of greatest concern.  


Beyond the ten potential projects that NMFS identified in Washington State, a review of the FERC website identifies several other projects, currently in various steps of the planning and permitting process, for California, Oregon, and Washington.  Though NMFS mentions “several proposals by various entities to develop ocean energy projects all along the Pacific coast,” Draft EIS at 5-2, it fails to evaluate the cumulative impact of said project because it claims that they are “in the preliminary stages of study and design, and it is difficult to predict how many will ultimately be deployed and in what configuration” making any analysis of their impacts “speculative” or “not possible.”  Id.  Yet, while attempting to avoid any analysis of the cumulative impacts of these projects, NMFS concedes that the “additional ocean energy projects proposed along the gray whales’ migration route … if developed could affect migrating gray whales.”  Draft EIS at 5-5.   Moreover, despite acknowledging that “ocean energy projects arrayed along the west coast could negatively affect the abundance of the gray whale population as a whole,” NMFS reasserts that “there is insufficient information at this time to evaluate potential cumulative effects.”  Id.  



Considering the sheer number of such projects, the fact that there is considerable pressure on the government, including state government, to identify alternative sources of energy, and because of the potential adverse impacts of these projects, both individually and cumulatively, on the marine environment including whales, NMFS cannot avoid full disclosure and analysis of these projects.  While not all of these projects have been given the green light by the relevant state or federal regulatory agencies, they are reasonably foreseeable and, therefore, must be included in any cumulative impact analysis.  Without such an analysis the Draft EIS is incomplete and violates NEPA.


D.
Ocean noise:  NMFS includes a very limited and superficial analysis of the impact of ocean noise on cetaceans and other marine species in the Draft EIS.  Considering the ubiquitous problem with ocean noise throughout the world’s oceans, all of the uncertainty regarding the full range and severity of threats posed by ocean noise to marine mammals and their prey species, along with the growing evidence of such adverse impacts, however, NMFS is obligated to provide a far more comprehensive analysis of this issue and its potential impacts on gray whales throughout their range.  The world’s oceans are polluted more than ever with noise.  Noise levels in some areas of the gray whales range have doubled every decade for the past six decades.  While some noise is from natural sources, most is human generated emanating from boats/ships/vessels (of all sizes), from undersea exploration activities (i.e., for scientific research and for oil and gas exploration and exploitation), and from military operations (i.e., active sonar use, explosive detonations).  While our knowledge of the impacts of such anthropogenic noise sources on cetaceans is improving, our understanding of such affects remains rudimentary at best.  The lack of certainty in defining such impacts is due to a number of variables including, but certainly not limited to, not understanding the auditory thresholds of the species in question, the difficulty in study noise impacts on cetaceans in a wild environment, a lack of knowledge about the physiology of the auditory process in gray whales, the fact that affected whales may never been seen or monitored, and since proving cause and effect (to the degree that certain agencies may desire) is impossible.  


We know that ocean noise impacts marine mammals including cetaceans and that such impacts can range from behavioral disturbance to mortality.  This is based on behavioral studies that have documented changes in whale behavior, swimming speeds, direction of movements, breathing frequencies, cessation of or changes in vocalizations, and active avoidance or escape from the vicinity of the anthropogenic noise source.  Draft EIS at 3-174.  We have some understanding as to how the frequency, duration, and intensity of ocean noise may affect certain species in regard to resulting in no impact, and temporary loss of hearing, or permanent damage to the auditory system or non-auditory tissue and organ damage though our understanding of the long-term impacts of repeated or constant exposure to noise to cetaceans remains very limited.  



We do, however, understand the importance of sounds to cetaceans.  Whether sounds are used to communicate with pod members or relatives, used to detect prey or for navigation, or used to identify the approach of a predator, the ability to hear is of critical importance to marine mammals including cetaceans.  Perturbations to these abilities can have grave consequences.  We also understand, as conceded by NMFS, that baleen whales are thought to be most sensitive to low-frequency sounds, Draft EIS at 3-173, and that responses to noise can vary by sex and age as cow-calf pairs of gray whales are considered more sensitive to disturbance by whale-watching vessels than other age or sex classes.  Draft EIS at 3-175 citing Tilt 1985.


Despite the significance of this issue to gray whales, NMFS has largely glossed over the subject providing some very basic analysis of noise sources and impacts to cetaceans but then downplaying the impact of noise on the gray whale within the project area.  See e.g., Draft EIS at 3-166,   What NMFS failed to do, however, is to exhaustively document the full range of anthropogenic noise sources potentially affecting gray whales throughout the species range.  It also failed to provide a comprehensive review of all of the relevant research, much of which NMFS funded or been closely involved with, on the general subject of ocean noise impacts in marine ecosystems to the more specific subjects of ocean noise impacts on cetaceans or gray whales.  It is of particular importance (as well as being required by law) that NMFS consider the cumulative impact of ocean noise on gray whales including the impacts associated with oil and gas exploration activities in the arctic, the military’s use of active sonar within and outside the project area, and the constant din of ship/vessel engines the gray whale are subject to as they traverse some of the most crowded shipping lanes in the world during their southward and northward migrations.  



E.
Military activities:  Northwest Washington and the Puget Sound area is home to a number of military installations.  The range of military activities that occur in the area is substantial and include, but is not limited to, the operation of submarine, flight training, explosive testing and training, and ship operations.  Despite the number of military facilities in the area and the military’s extensive use of Puget Sound, the Strait of Juan de Fuca, and the northwest Washington coast, NMFS provides no information about the military use of the project area and/or its use of areas throughout the migratory range of the gray in the Draft EIS.  Such information must be disclosed and analyzed since it is highly likely that many of the activities that the military engages in within and outside the project area will impact gray whales and their habitat.  


F.
Global warming:  Of all the threats to the gray whale and its habitat, global warming is by far the greatest.  The impacts of global warming are adversely impacting the gray whales throughout its range, including within the project area.  That impact is most significant in the arctic where the warming climate is resulting in a substantial decline in sea ice, the retreat of sea ice progressively early in the spring, an alteration in underwater currents, and changes in storm patterns, frequency, and severity.  The physical and temporal changes in sea ice are causing drastic and long-term impacts on the benthos and benthic invertebrates including amphipods that comprise the gray whale’s primary prey species.  The early retreat of the sea ice leads to a later spring bloom which results in significant alterations to the arctic food web providing increased prey for pelagic species while reducing the amount of prey available to benthic invertebrates.  


These changes are not only resulting in a change in the species assemblages in various areas within the Bering and Chukchi Seas (which represent gray whale summer habitat) favoring species that occupy the pelagic system versus those that rely on the benthos like gray whales.  With less food available for benthic invertebrates, the diversity, density and productivity of benthic invertebrates is declining forcing gray whale to emigrate further north in search of the necessary prey species in sufficient quantities to meet their energetic needs.  As the ocean continues to warm, these impacts will only expand further harming gray whales and other species that depend on benthic invertebrates for survival.  


In addition, the increasing water temperatures allows for new species, including invasive species, to occupy new areas potentially competing with gray whales for what’s left of the benthic invertebrates and/or further harming the benthos as a result of direct consumption or by introducing disease into the invertebrate populations.  Warmer sea temperatures also facilitate the direct invasion of novel disease organisms or parasites that may adversely impact benthic invertebrates.  



Such impacts are ecosystem wide and, in time, will only escalate.  Because of such substantial changes to the entire ecosystem, it is of no surprise that gray whales are being seen further north than ever before.  These whales are attempting to locate alternative feeding sites.  The expansion in the range of the gray whale is not without consequences as the further north the whales are the longer it takes them to migrate to Mexico.  Thus, the increased sightings of newborn calves off the coast of California is entirely expected given the changes in the movements, distribution, habitat use patterns, and general ecology of the gray whales in their arctic summering areas.
  


5.
NMFS assessment of the status of the gray whale and is inadequate and incomplete:


For well over a decade, NMFS and its biologists have consistently claimed that the ENP gray whale population had recovered to meet or exceed its original, pre-exploitation population size.  Though the current gray whale population estimate of 20,110 (Rugh et al. 2008) is much lower than the maximum estimate of 29,758 estimated in 1997/98, NMFS believes that the declining numbers and decreasing rate of productivity is reflective of a species that has hit or exceeding its so-called carrying capacity and whose numbers are modulating to be consistent with what the habitat can support.  NMFS largely downplays the importance of the significant increase in gray whale strandings in 1999 and 2000 when at least one-third of the population disappeared just as it largely ignores the recent increase in reports of “skinny” whales, claiming again, that these adjustments are evidence of gray whale numbers exceeding the carrying capacity of their range.  


In addition, instead of conceding the significance of the findings on pre-exploitation gray whale populations presented by Alter et al. (2007), NMFS attempts to discount these findings (which concluded that the pre-exploitation size of the gray whale (western and eastern) may have numbered approximately up to 118,000 whales or six times the current number) by either raising questions about the validity of Alter’s analysis or claiming that the lowest population size estimate presented by Alter of 30,000 whales is close to the upper estimate of gray whale abundance calculated by NMFS.  Draft EIS at 3-61, 3-71.  The findings of Alter et al. (2007) pose a unique dilemma for NMFS since it demonstrates that: 1) the current gray whale population is nowhere close to the historical “carrying capacity” of the habitat making previous NMFS claims that gray whales have met or exceeded the carrying capacity inaccurate; 2) that the gray whale is nowhere close to recovered potentially requiring relisting under the Endangered Species Act and a complete recalculation of the PBR using a reduced recovery factor; and/or 3) that the carrying capacity of gray whale habitat has been reduced substantially due largely to anthropogenic impacts (i.e., global climate change and its considerable wide-ranging impacts to Arctic ecosystems, arctic food webs, and the benthic community) which are ongoing and which pose immediate and long-term threats to the gray whale. 


The reality is that there has been a significant regime shift in the Arctic which has had direct, indirect, and cumulative impacts on gray whales, their habitat, and their primary food source (i.e., benthic invertebrates and specifically amphipods) and which has led to dramatic changes in gray whale ecology, biology, behavior, and productivity.  These changes are not merely anomalies of short-term significance but, rather, will have long-term consequences to the survival and viability of gray whales.  Indeed, though the polar bear has become the image of the impacts of global warming, the gray whale could easily occupy that role as its future is as tied to the ravages of climate change as is that of the polar bear.  


The concept of “carrying capacity” is highly controversial because of its immense variability.  In terrestrial ecosystems, though carrying capacity is frequently used in the management of wild animals, it is a constantly moving target since it can be so easily influenced by so many factors (e.g., climatic events such as rainfall amount, ambient temperatures, drought, snow depth or snow-water equivalent).  While marine ecosystems may not be susceptible to as rapid change as occurs in terrestrial ecosystems, the carrying capacity of any marine environment for any species from amphipods to whales can change relatively quickly.  Therefore, though NMFS continues to rely on the concept of carrying capacity in its management (or mismanagement) of gray whales, it must concede that the concept, while logical, is controversial and not particularly meaningful given its significant variability.


More importantly, though NMFS has consistently held that the ENP gray whale population is recovered and is at or in excess of its historical population size pre-exploitation, there is considerable reason to question these assertions.  



Fundamentally, the results of Alter et al. (2007) demonstrate that the actual historic population size of gray whales was several times larger than the current combined estimate of ENP and Western North Pacific gray whales.  Alter’s finding also call into question the legitimacy of Rugh et al. (2008) claim that the ENP gray whale carrying capacity if 23,686.  Draft EIS at 3-70.  Either that estimate is far too low or the impacts of global warming have so altered the habitat of the gray whale, particularly its arctic summering areas, that it can’t sustain the number of gray whales that existing prior to commercial exploitation of the species and which now threatens the existence of the remaining gray whales.  In the Draft EIS, NMFS fails to even accurately present the findings of Alter et al. by claiming that they estimate the pre-exploitation size of the gray whale population to be only two to four times larger than the current estimate, Draft EIS, when in reality their estimate of up to 118,000 gray whales historically is nearly six times the present estimate.  Moreover, besides downplaying the significance of this estimate by suggesting that Alter’s lower confidence interval range of 30,000 is within the confidence limits for current gray whale estimates of carrying capacity reported by Wade (2002), NMFS then claims that Palsboll et al. (2008) have questioned the results reported by Alter et al. (2007).  Beyond simply providing this reference, NMFS fails to include any summary of what Palsboll et al. concluded, how they reached their conclusion, and whether NMFS concurs with said conclusion.  Instead, NMFS completely circumvents any substantive analysis of Alter et al. by claiming that “it intends to address the findings of Alter et al. (2007) and other researchers as part of the next update of the stock assessment report for the ENP gray whale stock.”  Draft EIS at 3-64.


Given the significance of the findings of Alter et al. (2007) to the management of gray whales including whether the ENP gray whale should be designated as a depleted population and considering the legal requirements inherent to the development of an EIS, NMFS cannot avoid subjecting this issue to substantive analysis in the Draft EIS simply by claiming that it will address it in another, separate document.  NMFS is free to include any analysis it may choose in its 2008 gray whale stock assessment report but it can’t use that report as an excuse not to provide an analysis of this issue within the pages of the Draft EIS.  Thus, not only did NMFS err in failing to discuss the findings of Palsboll et al. (2008) but it also erred in failing to disclose and discuss all relevant information pertaining to the findings of Alter et al. (2007) and its analysis of that study in the Draft EIS.  



While the findings of Alter et al. (2007) merit far greater analysis in the Draft EIS given their significance to many NMFS assumptions about gray whales, NMFS gray whale population estimates also deserve scrutiny.  Rugh et al. (2008) estimate that there are currently approximately 20,100 ENP gray whales.  Such estimates are a product of data collected during shore-based counts conducted in California.  Such data is manipulated to compensate for several correction factors (e.g., to compensate for whales missed by observers, whales traveling during the night, whales traveling too far offshore to be observed, errors in pod size estimates, whales missed due to poor visibility conditions) to produce abundance estimates with confidence intervals.  There is, of course, the potential for serious error in the methodologies used to count whales and estimate gray whale abundance including the experience level of observers, their attentiveness, visibility conditions, ability to see migrating whales, inaccurate recording of count/distance data, and the validity of the correction factors used to determine abundance estimates.  Despite its use of multiple correction factors, NMFS only disclosed one correction factor (used to correct for the number of whales passing the observation points at night) in the Draft EIS (see page 3-97).  Though the other correction factors may be contained in one or more of the studies cited by NMFS, it fails to disclose these factors and fails to provide any summary of the methodology used to calculate and the assumptions inherent to all correction factors in the Draft EIS.  It would appear therefore, that NMFS is so confident in its abundance estimates and its associated correction factors that it expects all interested stakeholders to accept its estimates without question or critical analysis.  



The population estimates along with northbound counts of gray whales calves are used to determine population productivity rates.  According to data collected by NMFS, such rates have declined over time.  Again, whether these calf counts and productivity rates are accurate depend on a number of assumptions inherent in the methodologies used by NMFS.



While NMFS has produced gray whale population estimates for many years over the past several decades, it is these very estimates that raise concerns and questions about the validity of the methodologies used by NMFS to produce such estimates.  A number of these estimates are provided below in Table 1 which was taken from the Draft EIS at page 3-98.  A review of these data demonstrate, in some years, significant estimated increases in gray whale abundance above and beyond what is likely to be biologically possible based on what is known about the gray whale.  


Table 1:  Gray whale population estimates from 1967 to 2007:





Year



Population Estimate





1967/68



13,776





1968/69



12,869





1969/70



13,431





1970/71



11,416





1971/72



10,406





1972/73



16,098





1973/74



15,960





1974/75



13,812





1975/76



15,481





1976/77



16,317





1977/78



17,996





1978/79



13,971





1979/80



17,447





1984/85



22,862





1985/86



21,444





1987/88



22,250





1992/93



18,844





1993/94



24,638





1995/96



24,065





1997/98



29,758





2000/01



19,488





2001/02



18,178





2006/07



20,110



An initial review of this table reveals several things.  First, and most obvious, NMFS has not disclosed population estimates for every year from 1967/68 to the present.  Either the estimate doesn’t exist or NMFS simply chose to exclude that estimate from disclosure in the Draft EIS.  Considering that gray whale counts have been conducted annually since 1967, Draft EIS at 3-97, data should theoretically be available to develop a population estimate for each year.  For the purpose of this analysis, where there are large gaps in population estimates (e.g., between 1979/80 and 1984/85) it is assumed that the gray whale population increased by a fixed amount (calculated by subtracting the smaller estimate from the larger and dividing by the number of missing years) each year.  So, for example, the gray whale population increased by 1,354 whales each year from 1980/81 through 1983/84.  The same formula was used if the population declined between two estimates (e.g., between 1987/88 and 1992/93).  Thus, in those years the gray whale population declined by 851 whales each year from 1988/89 through 1991/92.  The substantial decrease in the estimated size of the gray whale population from 1997/98 to 2001/02 reflects a period when there was a considerable spike in documented gray whale strandings which some attributed to the impacts of starvation caused by the gray whale population exceeding their carrying capacity though there is considerable evidence (as discussed in this comment letter) that starvation is not an adequate explanation for this decline.  If these estimates are accurate, then over a third of the gray whale population was lost between 1998 and 2001.  Finally, the variability in the gray whale population estimates over time is rather stunning suggesting, assuming without conceding that these estimates are accurate, that the gray whale population is subject to significant increases and decreases.  While any decrease, even of several thousand animals between years, is biologically possible given the multitude of threats to gray whales and their habitats, not all of the documented increases would appear to be biologically possible based on what is known about gray whale reproductive biology.


There are at least two ways to check the validity of these estimates.  First, if one assumes the calf counts are accurate then, given information about the reproductive characteristics of gray whales (average age at sexual maturity, calf birth interval) one can determine the population structure needed to produce that number of calves and compare that to the total population estimate to see if the structure is feasible.  Alternatively, if sufficient biological information about gray whales was known and disclosed, one could create a simple model to calculate the expected demographics of the population over time and then compare those to the population estimates produced by NMFS.
  Both methods are used below to examine the likely reliability and validity of the NMFS population estimates.



Unfortunately, NMFS has failed to disclose in the Draft EIS (either purposefully or because it does not have such data) the various biological characteristics necessary to develop a simple model to estimate population abundance.  Some of these elements are disclosed such as age of first reproduction in female gray whales (average of 8 years of age), Draft EIS at 3-68,and the frequency of calving (one calf every other year), Id.  What’s missing includes the estimate age of reproductive senescence, the population’s sex-ratio, the population’s age structure (i.e., percent calves, percent non-reproductive juveniles, percent in reproductive prime, percent older-aged animals that are not productive), age and sex-specific mortality rates, and the number and sex of gray whales killed per year as a result of aboriginal whaling and other human-caused mortality factors.
  



Without the disclosure of such characteristics or data, certain assumptions have to be made in order to more critically examine the validity of the NMFS population estimates.  For the purpose of this analysis, the data or assumptions made include: 


1) 
a female gray whale becomes reproductively mature at 8 years of age; 


2) 
reproductively mature gray whales produce a calf every two years under ideal habitat/environmental conditions; 


3) 
female gray whales can continue to produce calves throughout their lifetimes (conservative assumption since it would be expected that there would be a decline in gray whale productivity as the whale ages); 


4) 
the sex-ratio of the ENP gray whale population is approximately 1:1 (conservative assumption based on the expected sex-ratio of most wild animals recognizing that the increased kill of female whales versus male by Chukotkan natives may actual result in a sex ratio that favors male whales); 


5)
the ENP gray whale age-structure is comprised of 50-60 percent reproductively mature animals (the percentage of calves and non-reproductive juveniles is irrelevant since they can’t contribute to the population’s productivity rate (assumption though data from shore based counts may be available to substantiate this estimate); 


6) 
gray whale calf mortality rate is 10 percent while mortality for other age and sex-specific cohorts is assumed to be zero (only slightly higher than the 8 percent of predation events on gray whales involving orcas as documented by Wade et al. (2006) but much lower, for the purpose of being conservative, of some estimates of 30 percent); and 


7) 
an estimated 141 gray whales are killed annually as a result of human activities of which 60 percent are females (see Draft EIS at 5-4 for the 130 estimate; the percent females killed is an assumption though the precise percentage could likely be determined if additional time had been provided to comment on the Draft EIS).


Using the first method of assessing the accuracy of these population estimates requires information about calf production.  This information is provided in the Draft EIS (see page 3-107).  For example, in 2005 the corrected calf count was 945.  If we assume this estimate is accurate, that there is no calf mortality, and that reproductively mature gray whales give birth every other year then in 2005 there were 945 pregnant whales and a total of 1,890 reproductively mature female gray whales.  Considering that the estimated total gray whale population in 2005 was, based on the data in Table 1 (corrected for the lack of estimates provided for each year), approximately 20,000 whales that would mean that less than 10 percent of the total population consisted of sexually mature female whales.  If there is a 1:1 sex ratio in the population this would mean that only approximately 20 percent of the population or slightly less than 4,000 whales are adult whales.  Conversely, this would mean that 80 percent of the gray whale population were calves or juvenile whales who have not yet reached sexual mortality.  Such a small percentage of adult whales in the population just doesn’t seem possible or reasonable unless far more adult whales are being killed or are dying (through natural causes) each year than are being reported and/or estimated.  A more reasonable explanation for the relatively small number of adult whales is that the overall population estimate is too high since, if the total population estimate was lower, then the proportion of the population consisting of adult whales would be higher.  Even if we assume that 10 percent of calves are killed each year before being observed during the northbound migration, this would mean that there were approximately 1,040 pregnant whales in 2005 and a total of 2,080 reproductively mature female gray whales in the population or 4,160 total adult whales (approximately 21 percent of the total estimated population).


In 2004, with a corrected estimate of 1,527 gray whale calves, assuming no calf mortality, this would correspond to 1,527 pregnant whales and a total of 3,054 reproductively mature female whales or 6,108 total adult whales (or nearly 32 percent of the total estimated population based on the data presented in Table 1 (as corrected)).  If a ten percent calf mortality rate is included, this would increase the proportion of sexually mature whales in the population.  While the percentage of adults in the overall population was, based on this analysis, slightly higher in 2004 compared to 2005, it is difficult to explain how 1,527 calves were estimated in 2004 while only 945 were estimated in 2005.  Considering that adult female whales allegedly produce a calf every other year, this significant difference in calf production estimates suggest that there was either a significant decline in the number of pregnant whales between the two year, a smaller proportion of the adult females were pregnant in 2005 versus 2004, the calf production estimates are incorrect, or that there was significantly more calf mortality in 2005 compared to 2004.  


If NMFS had provided an adequate opportunity for the public to comment on the Draft EIS, additional analysis of calf production compared to overall gray whale population estimates could have been provided at least going back to 1994.  Suffice it to say that if such an analysis was conducted it would generate similar questions about the accuracy of the overall population or calf production estimates.  Based solely on the analysis provided above, it is clear that NMFS must provide a more detailed analysis of its calf production estimates, how they correspond to the overall population estimates, and whether a relationship between calf production and overall population estimates is feasible or possible.



This analysis also suggests that there are significant deficiencies and/or inaccuracies in the methodology used by NMFS to estimate population sizes.  Ultimately, the NMFS estimates do not appear to be accurate or reliable and, indeed, seemingly overestimate the size of the gray whale population.  Whether this is done intentionally to mask a population decline that may justify relisting the gray whale under the ESA or to mask serious threats to the gray whale and its habitat posed by global warming (to avoid creating another iconic victim of global warming to be used to generate increased pressure on the Bush Administration to seriously address the issue in ways that may impact the lucrative and influential oil and gas industry) is unknown.  Regardless, it is clear that these estimates are not reliable and that NMFS must provide a more detailed analysis of its population estimation methodologies, potential deficiencies in the methodologies, provide explanations for how the gray whale population can possibly demonstrate annual increases that are biologically impossible, or concede that its estimates are too large and develop a new series of more reasonable estimates.  


Finally, as previously mentioned, NMFS documented a significant spike in gray whale strandings in 1999 and 2000.  Indeed, according to NMFS’s gray whale population estimates, at least one-third of all ENP gray whales disappeared between 1998 and 2001.  Remarkably, of the 651 stranded gray whales documented in 1999 and 2000, only 3 stranded whales were examined thoroughly enough to determine a cause of death.  Draft EIS at 3-103.  Of these three whales, one was diagnosed with a viral infection (equine encephalitis), one had an unusually intense infection of parasites, and the last was intoxicated with domoic acid which apparently is a product of algal blooms.  Id.  Despite failing to document the cause of death for the majority of stranded whales, their emaciated condition, evidence of low lipid concentrations, and decreases in calf production during the same time frame led many researchers to identify starvation as the likely cause of the strandings and deaths.  Id.  This led to two theories for the cause of such massive starvations.  One was that some factor or factors affecting climate (i.e., the 1997 and 1998 El Nino, Pacific Decadal Oscillation, and Arctic Oscillation) led to a decline in prey availability.  The other theory was that the gray whale had exceeded the carrying capacity of its habitat and the die-off was a product of a declining prey base caused by intense intraspecific competition.  Id.  


NMFS concedes that both theories are imperfect due to the suddenness of the demographic change and the relatively larger amount of adult whales that stranded.  Id.  In addition, according to Gulland et al. (2005) some of the stranded animals were actually in good to fair nutritional conditions raising questions about the starvation theory.  Considering the findings of Alter et al. (2007) that the pre-exploitation size of the gray whale population was up to six times higher (118,000) than the present estimate and given the documented impacts of the ecosystem regime shift affecting the arctic (including the Bering and other seas that provide gray whale habitat) reported by a number of scientists (as discussed in this comment letter), it is more likely that the increase in stranding was related to a significant decline in the abundance and density of prey in the gray whales’ summer feeding areas and a possible to delay in the whales locating alternative prey.  Unfortunately, as global warming continues to adversely affect arctic ecosystems, such massive gray whale mortality events will likely become more common as benthic production declines and as lightly or non-exploited patches of benthic prey are found and consumed.  This is entirely consistent with the increased observation of “skinny” whales (11 to 13 percent of whales observed in 2007 in Laguna San Ignacio) observed in the calving-breeding lagoons in Mexico.  Draft EIS at 3-104.  Given the specific substrates necessary for amphipods to survive and thrive, the availability of amphipod prey is finite since their range is finite.  Additional discussions of these threats are provided in other sections of this comment letter.



6.
NMFS has failed to consider a full range of reasonable alternatives:


Chapter 2 of the Draft EIS describes each of the alternatives subject to serious consideration in the Draft EIS and those alternatives that were ostensibly considered but rejected.  NEPA requires an agency to consider a range of reasonable and feasible alternatives.  NMFS has blatantly failed to meet this standard.



Before identifying specific alternatives that NMFS rejected from consideration without merit and/or alternatives that NMFS completely failed to consider, a few comments on the alternatives included in the Draft EIS are warranted.  


In regard to the proposed action (Alternative 2), it is important to note that the proposal to photograph gray whales in order to determine if they are resident whales only applies to “harvested” whales.  Thus, any whale that is struck and lost would not be photographed since they would never be landed.  


The geographic limitations contained in Alternative 2 only prevent whaling within the Strait of Juan de Fuca but allow whaling within the remainder of the Makah’s U&A with the exception of the month of May during which time the Makah would not hunt whales within 200 yards of Tatoosh Island and White Rock to minimize disturbance to feeding and nesting sea birds.  Draft EIS at 2-15.  Tatoosh Island and White Rock are only two of many islands that exist off the western coast of Washington.  Many of these islands within the Makah U&A are part of the Washington Island National Wildlife Refuge managed by the U.S. Fish and Wildlife Service.  In its 2007 Comprehensive Conservation Plan for the refuge the FWS recommends the establishment of a boat-free zone 200 yards around each island to protect island wildlife.  Consequently, Alternative 2, unless amended to prevent whaling within 200 yards of all FWS-managed coastal islands throughout the entire whaling season, would be inconsistent with management measures implemented by another federal agency to protect wildlife that utilize said islands.
  


Alternative 2 includes provisions ostensibly to improve the safety of any hunt for the whalers, those who may protest the hunt, and others who may be working/recreating in the vicinity of the hunt (including on land).  Such provisions include a requirement that the barrel of the rifle be above or within 30 feet from the target area of the whale, that a .50 caliber or .577 caliber rifle be used as the primary rifle, that a rifleman should only fire at a downward angle, that the rifleman’s proficiency in using rifles used in the hunt should be documented, that there must be a minimum visibility of 500 yards in all directions when a whale is harpooned, the rifle must be pointed away from the shoreline where highway 112 closely parallels the shoreline, and that the rifleman’s view be clear of all persons, vessels, building, vehicles, highways, and other objects or structures that, if hit, could result in an injury to a person or damage to property.  Draft EIS at 2-16, 3-293, 3-294.  Additional safety criteria would include the suspension of the hunt if visibility is less than 500 yards in any direction.  Id.  Nevertheless, despite these precautions, the Makah Department of Fisheries Management intends to work with the Coast Guard to close off the designated whale hunting area to recreational and commercial vessel traffic during the hunt, Draft EIS at 2-16, suggesting that the proposed hunt would still pose a considerable threat to public safety.  Indeed, it is difficult to consider a more dangerous mixture of elements than what would be present in any whale hunt including a moving boat, rolling seas, a moving and likely injured target, a high-powered rifle and/or explosive device, within an area that can, at time, be heavily used by people including tourists, commercial and recreational fishers, and others.   This concern is the alleged primary reason for the U.S. Coast Guard’s establishment of a regulated navigation area in the Strait of Juan de Fuca and adjacent coastal waters of northwest Washington.  Specifically, the Coast Guard found that “the uncertain reactions of a pursued or wounded whale and the inherent dangers in firing a [.50 caliber] hunting rifle from a pitching and rolling small boat area likely to be present in all future hunts, and present a significant danger to life and property … .” Draft EIS at 3-10 citing 64 FR 61212, November 10, 1999.   


Finally, NMFS states that under Alternative 2, Makah whaling team members “may also partake in spiritual preparations.”  Draft EIS at 2-16.  While it would be impossible for NMFS to ensure that any and all members of any Makah whaling team partake in the traditional spiritual preparations for the hunt, considering that the Makah have consistently pushed for this hunt both based on an alleged treaty “right” and to revitalize their culture, spiritual interests, and ceremonies, all Makah whaling team members and, frankly, their family members should be required, to the extent possible, to engage in all traditional spiritual preparations.  If the Makah were permitted to whale without requiring them to engage in both physical and spiritual preparations for the hunt --- as done by their ancestors – then this entire exercise is not about restoring traditional practices but, rather, is only about killing whales.



The Makah cannot have it both ways.  They cannot, on the one hand, claim that they must be allowed to whale in order to revitalize their culture and to restore their spiritual connections to the whales while, on the other hand, allow any member of the whaling team and/or their family members to unilaterally decide whether they will or will not partake in such spiritual preparation both before, during, and after the hunt.  The Draft EIS suggests that each whaling family engaged in different spiritual preparations for a hunt.  This may be true but at least traditionally and historically each whaling family prepared both physically and spiritually for the hunt; it wouldn’t have been acceptable for any whaler or his family to simply choose not to engage in such preparations since it was believed that there was a direct link between said preparations and the success of the hunt.  



Though enforcement of any permit condition requiring Makah whalers and their family members to partake in traditional physical and spiritual preparations for any whale hunt (if permitted) would be difficult, NMFS should include such a requirement in any permit and/or whaling management plan created to implement a hunt given the tribe’s stated reasons for desiring to hunt whales.  



Among the alternatives subject to consideration in the Draft EIS, several alternatives cannot meet the test of being feasible and/or reasonable and, therefore, must not be considered as viable alternatives in the NEPA process.  



For example, Alternative 2 is not reasonable because it does not include a prohibition on hunting whale within 200-yards of the coastal islands managed by the FWS (see discussion above).  In addition, it can’t be considered reasonable because the provisions intended to ostensibly minimize the killing of resident whales will not work because photographs will only be taken of landed whales, it is unclear who has access to or maintains the resident gray whale photographic identification catalog, of the inevitable delay in updating that catalog given time and financial constraints, the logistics of determining if a gray whale killed by the Makah is a resident whale have not been divulged, and for other reasons.  Finally, as NMFS concedes, Alternative 2, if implemented, could result in a maximum of four resident whales being killed by the Makah in excess of the calculated PBR of 2.5 whales based on the estimated number of previously seen residents whales in the ORSVI in 2005.  Draft EIS at 2-29.  NMFS goes on to admit that if a maximum of four residents whales were killed, they would not be replaced in a subsequent year.  Id.  In reality, since both the Makah and NMFS are assuming for the purpose or management and the evaluation of environmental impacts, that all seven potentially struck whales in a single year are considered to be killed (whether landed or not), all seven of the whales struck in any one year under Alternative 2 could be resident whales.  If this occurred, the PBR for resident whales (as specified in the Draft EIS based on the number of resident whales in the ORSVI in 2005) would be exceeded by 4.5 whales and nowhere near that many resident whales would likely be replaced the following year within the Makah U&A.  



Alternatives 3, 4, and 6 also are not reasonable as required by NEPA as each could result in an excessive slaughter of resident whales with no likelihood that the lost whales would be replaced the following year.  Draft EIS at 2-29.  If NMFS and the Makah are serious about protecting resident whales and if NMFS believes (and can prove which it hasn’t done yet) that establishing a resident whale subquota by setting an ABL using the PBR formula will provide sufficient protection for resident whales then it should only consider alternative management actions where it can ensure that the PBR will not be exceeded.  Any alternative that allows for the resident whale PBR to be exceeded is, therefore, not reasonable since it would undermine the entire purpose/reason of establishing a resident whale quota.  



Alternative 5 would, according to NMFS, allow up to 3 resident whales to be killed annually.  While this amount would still exceed the resident whale PBR (based on the estimated number of whales in the ORSVI in 2005) by one-half a whale per year it is much closer to the PBR quota than any of the other alternatives.  This is not to say that Alternative 5 is acceptable though its potential impacts to resident whales are less than the other alternatives (with the exception of the no-action alternative (Alternative 1)).  A more precautionary approach, assuming the U.S. intends to grant the Makah’s waiver request and issue it a permit to kill whales, would be to establish a female subquota that is one-half the PBR calculated based on the estimated number of previously seen resident whales within the ORSVI or to set the PBR for resident whales based on the estimated number of resident whales within the Makah U&A.  If this were done the resulting ABLs would be lower than those provided in the Draft EIS.  


Given the fact that none of the five action alternatives are reasonable, NMFS, based on the information contained in the Draft EIS, can only select the no-action Alternative (Alternative 1) unless it develops and analyzes new alternatives that either completely eliminate the potential for the killing of a resident whale or ensures that no more than approximately 1 or fewer resident whales can be killed in a single year.  



For example, one alternative that NMFS failed to adequately consider is to only permit whaling far off the northwest Washington coast within the western portions of the Makah U&A where the great preponderance of whales are likely to be migratory and not residents.  NMFS rejected such an alternative by claiming that “there is not area within the Makah U&A that is not potentially frequented by identified (resident) whales.”  Considering the size of the Makah U&A which, based on the scale of the map on page 3-3 of the Draft EIS,
 extends some 80 nautical miles into the Pacific Ocean from the northwest Washington coast, it is impossible that resident whales have been found throughout this area given their proclivity to occupy coastal areas where prey is more available.   Based on all of the resident whale studies and reports, a general rule of thumb to use to distinguish migratory from resident whales is that the further off shore one goes the greater the likelihood than any whale will be a migratory whale and that whales observed purposefully swimming in a single direction (usually north or south corresponding to the northward or southward migration) versus those circling, floating, or milling about are more likely to be migratory versus resident whales.  


A so-called “migratory whale” alternative could be crafted to both minimize (if not entirely eliminate) the potential killing of a resident whale while also imposing additional restrictions on the Makah to both regulate and yet facilitate their whaling effort while also protecting public safety.  For example, such an alternative could require that:



· any whale hunt only occur beyond the 12 nautical mile limit off the coast of northwest Washington with the Makah’s U&A;



· that only whales (without calves) who are observed purposefully swimming in a northwardly or southwardly direction depending on the season of the year be targeted;



· that Makah initiate the hunt from their traditional canoes but that powered chase boats can be use to tow the Makah to the whaling areas and to tow any killed whale back to shore;



· to mandate that all pursued whales be photographed prior to or during pursuit;



· to require that the safety measures including in Alternative 2 be followed;



· to require the routine and unannounced drug and alcohol testing of all tribal members selected to participate in whaling teams including anyone designated as a whaling captain;



· to require that family-specific traditional physical and spiritual preparation be undertaken before, during, and after any hunt;



· to require that all whale products be consumed only within the boundaries of the reservation;



· and to prohibit the sale of native handicrafts made from any non-edible part of a whale.   


While AWI would still oppose such an alternative, it would minimize (if not eliminate) the potential killing of a resident and would address many of the other controversial elements of a Makah whale hunt while still allowing the Makah to whale.  


There are, of course, reasonable alternatives that do not involve the killing of any whales (in addition to the no-action alternative) that NMFS should have but did not consider.  In some cases, NMFS considered but rejected such alternatives while, in other cases, NMFS failed to even seriously consider such alternatives.  Such alternatives, which should have been seriously considered in the Draft EIS, include but are not limited to:


· Facilitating the development of one or more Makah whalewatching operations by providing government-backed low or no interest loans, training, equipment, and other assistance.  In addition to standard whalewatching (or marine mammal watching) ventures, the Makah could be encouraged to offer traditional whalewatching excursions where the non-tribal participants are permitted to be part of a Makah whaling team utilizing traditional dugout canoes to approach gray whales in a manner mimetic of a hunt.  No harpoon or other weapon would be carried on the canoe and no harm, with the exception of temporary harassment, would come to the pursued whale.  Such an alternative may require an exception or exemption issued to the Makah to allow the canoe to approach more closely to a gray whale than is permitted under existing regulations governing whalewatching operations.  Unlike the non-hunt alternative considered but rejected by NMFS in the Draft EIS (see page 2-20) because its impacts were similar to the impacts of the no-action alternative, this proposed alternative would not include any mock attack on any whale and would provide a source of revenue for the Makah tribe that could be used to address the many social, employment, training, and health needs of the Makah people. 



· Negotiating with the Makah the development of a package of government-offered and supported incentives in exchange for its temporary or permanent suspension of its effort to exercise its alleged treaty right to whale.  Such a package may include: government acquisition and donation of lands of historical, traditional, economic, or spiritual importance to the Makah; government funding for the construction of schools, health clinics, mental health facilities, elder-care facilities, and other facilities to provide short and long-term benefits to the Makah people; government funding to support any professional selected by the tribe to oversee such facilities (in the event that there are no qualified Makah tribal members available to oversee such operations); government funding and assistance to provide job training for unemployed and/or underemployed Makah tribal members; government assistance in securing low or no-interest loans to accomplish other infrastructure improvements on the reservation for the benefit of the Makah people; and any other assistance deemed appropriate to include in such a package.  In exchange, the Makah would agree to temporarily (for 20-30 years) or permanently suspend its efforts to exercise its alleged treaty right to whale.  That right would not be revoked or abrogated but efforts to exercise the right to whale would be suspended.  There is precedent for such an agreement as recently a tribe in Canada signed such a deal with a provincial government.  NMFS considered but rejected an alternative that included a private party offering compensation to the tribe in exchange for the tribe to forego whaling claiming that such an effort was made in the past but failed.  The difference with the proposed alternative is that the government, not a private party, would attempt to negotiate a package deal with the Makah that would provide unique benefits to the entirely of the tribe’s people.  


Simply stated, NMFS has failed to consider a reasonable range of alternatives in the Draft EIS.  All of the action alternatives considered are not reasonable by virtue of their potential significant impact on resident whales and for other reasons.  Reasonable alternatives that NMFS considered but rejected with ignored for reasons that have little merit or justification.  Other reasonable alternatives were completely ignored though they would minimize potential environmental impacts while either allowing the Makah to whale or providing generous compensation to the Makah in exchange for their temporary or permanent suspension of whaling.  



7. 
NMFS discussion and analysis of resident gray whales is incomplete, biased, and confusing:



Considering the emphasis on resident whales contained in the court’s ruling in Anderson v. Evans, NMFS attempts to more fully and accurately report on the status of resident whales in and outside of the project area.  As discussed, below, NMFS efforts leave much to be desired.  


Resident whales are those whales who, for any number of potential reasons, elect not to continue the northward migration to and beyond the Bering Sea preferring to remain in an areas stretching from Northern California to Southeast Alaska during the spring/summer/fall months.  The earliest reports of resident whales off the coast of California were from the 1920s.  Draft EIS at 3-78 citing Clapham et al. 1997 and Moore et al. 2007).  Over time research efforts to learn more about the number, distribution, movements, behavior, and ecology of residents whales has expanded significantly.  As a result, while we know more about resident whales than ever before, much remains unknown.  



In the Draft EIS, resident whales are separated into three groups based largely on the need to define resident whale habitat geographically for management purposes.  The largest group is the PCFA, a slightly smaller group has been defined as occurring within the ORSVI, while the smallest group inhabit the Makah U&A.  Though these areas are defined geographically, there are no specific geographical or other barriers between these three different areas and whales are free to move into and out of each area.



Photographic identification methodologies are the primary tool used to document, catalog, and monitor resident whales.  Over the years, hundreds of resident gray whales have been photographed and cataloged.  As new pictures arrive for inclusion in the gray whale catalog maintained by Cascadia Research, efforts are made to match the photographs to exiting photographs.  Through such monitoring and matching, scientists can assess resident whale movements, distribution patterns, and habitat use patterns over time.  Admittedly, there is not enough scientists, vessels, or funds to locate, identify, and document every resident gray whale within the entire PCFA every year and though survey methodologies have improved it remains unclear if specific survey transects are run each year, if they are run at the same time each year, if they are run multiple times each year, if the training level of the observers are similar each year, and how or if other variables that would influence the monitoring of resident whales are standardized.  It is known, as disclosed in the Draft EIS, that the survey effort varies each year.  Each of these factors (and others not mentioned) impact the comprehensiveness and robustness of the data collected on resident whales.  So, while data on resident whales has increased over the years and survey/monitoring methodologies have improved, we still don’t have any way of identifying and monitoring every resident whale within the PCFA, ORSVI or Makah U&A.



Genetics …



The discussion of resident whales in the Draft EIS is misleading and confusing.  Whether this is intentional to distract those reviewing the document or to downplay the potential significance of these unique groups of whales is unknown.  When the extraneous information is removed from the critical data as is done below
, both the importance of the resident whales and the deficiencies in the analysis become more obvious.  Of particular importance in this analysis is the estimated number of resident whales, how the abundance estimates changed over time, the distribution and movements patterns of resident whales, and evidence of site fidelity demonstrated by resident whales.  



In resident whale research conducted off the west coast of Vancouver Island, British Columbia from 1972 to 1981, a maximum of 34 resident whales were documented in any any one summer.  Sixty-three percent of these whales were seen in more than one-summer while 37 percent were seen only once.  These data were used by Darling (1984) to estimate that only 35 to 50 resident whales were present off the coast of Vancouver Island from 1972 to 1981.  Draft EIS at 3-79.  


More recent research, conducted by Cascadia Research from 1984 to 1993, involved surveys for resident whales in the inland waters of southern, central, and northern Puget Sound and Hood Canal, the Strait of Juan de Fuca, and the outer Washington Coast, including Grays Harbor.  By 1993, a total of 76 individual photo-identified whales had been cataloged with only 17 being resighted in more than one year during the survey effort.  Between year resightings were most common in northern Puget Sound.  See Draft EIS at 3-80 citing Calambokidas et al. 1994).  The lack of whale resightings during these survey efforts may be due to the whales not returning to the surveyed areas each year or because of the variability in survey effort.



These early efforts, as summarized by NMFS, demonstrated that some resident gray whales remain in the southern portion of their summer range for extended periods of time with some returning to the same general feeding area in multiple years, though not necessarily every year.  The studies also documented the arrival of new resident whales every year and a difference in the areas inhabited by the same whales in different years.  Despite the variability in survey effort inherent to these studies and other methodological issues that likely affected survey efforts, NMFS concludes that these studies demonstrate “a lack of  strong site fidelity among resident gray whales suggesting a lack of uniqueness of this group of whales compared to the larger migratory portion of the population.  This conclusion is simply not consistent with the evidence.  Darling (1984) documented that 63 percent of his identified whales were seen in more than one summer while Calambokidas found that 22.3 percent (almost one-quarter) of the resident whales in his study were resightings of whales documented in previous years.  Depending on how one defines the size of the site for which fidelity is being measured, if the site is broadly defined then these studies, particularly given their methodological flaws, demonstrate a rather high level of site fidelity.


NMFS then became more engaged in the study of resident whales.  In 1996 it initiated photo-identification studies of resident gray whales off the coast of Washington focusing on the Strait of Juan de Fuca, the northern Washington Coast, and southern Vancouver Island.  These survey areas were eventually expanded to extend south to Grays Harbor and north to west Vancouver Island to increase the probability of sighting gray whales in Washington and British Columbia.  See Draft EIS at 3-81.  Inexplicably, NMFS fails to summarize the data obtained during these studies in the Draft EIS.  



Most recently, from 1998 to the present, NMFS has funded and collaborated with Cascadia Research and other scientists to expand research efforts on resident whales.  The resulting survey area ranged from southern California to Kodiak Island with the most intensive survey coverage in areas along the southern and western coast of Vancouver Island and just north of Vancouver Island.  See Draft EIS at 3-81.  While NMFS concedes that the survey effort within the larger survey area was variable, a total of only 477 individual resident whales were identified between California and Kodiak, AK.  Of these 477 whales, 408 occurred in what NMFS described as the “core survey region” from California to northern British Columbia.  The whales in this area were then described as the Pacific Coast Feeding Aggregation of PCFA.  Suspiciously, NMFS concedes that whales sighted in northern and southern Puget Sound were rarely seen in other feeding areas so they were excluded in the analysis in Calambokidas et al. (2004).  While it’s unclear why such whales were excluded, the fact that these whales were rarely seen in other survey areas suggest a high degree of site fidelity.



Of the 408 whales in the core survey area, 51 percent were seen every year or at least in two or more years within the survey area.  Again, depending on how the geographic boundaries of a site are defined, this is a fairly significant indication of site fidelity in resident whales.  While some individuals whales occasionally were documented outside of the core survey area such as in Kodiak, AK most were repeatedly seen (though not necessarily in every year) within the core survey area.  See Draft EIS at 4-81.  Conversely, for the 49 whales reportedly seen in each of the six survey years, none were seen exclusively in any one of the six survey areas though they did regularly visit the same areas across years.  Of particular note is the fact that 71 percent of the whales (or approximately 35 whales) were seen in at least one of the area during five or more the six years.  Draft EIS at 3-82.  This is yet more evidence of a level of site fidelity with increasing fidelity, as would be expected, as the size of the site under study is enlarged.  



Yet more evidence of fidelity is provided by Calambokidas et al. (2004a) who found that for resident whales in the survey areas there was decreasing movement between survey areas within season for each survey area farther to the north or south.  Id.  NMFS concedes that “this pattern demonstrates that whales do focus on specific areas within the summer season, but they will move in search of food, most likely to neighboring areas.”  Id.  More than likely these findings suggest, as reported by Darling et al. (1998), that resident whale distribution and movement patterns are probably related to gray whale foraging patterns and behavior, prey distribution, abundance, and predictability.  Draft EIS at 3-83.  


Gray whales have to eat and will, logically abandon a previously used area, if there is not sufficient prey available to meet at least their minimum biological needs. Since gray whale prey species, including benthic and pelagic organisms, can be affected by any number of environmental, climatic, and oceanographic variables, to suggest that the movements of resident whales to access food is indicative of a lack of site fidelity demonstrates that NMFS has failed to appropriately define the boundaries of the site in question.  It is simply not reasonable to suggest that site fidelity can only be demonstrated if a group of gray whales consistently returns to the same site year in and year out without considering the status of their prey and the multitude of factors (i.e., ocean warming, coastal pollution, stochastic events like an oil spill or other chemical contamination, development, abrupt changes in recreational use or ship traffic) that may affect the status and density of the prey species.  In addition, the energy needs of gray whales must be compared to the availability of different prey species recognizing that not all prey are energetically equal; some species provide a greater proportion of the daily energetic needs of a gray whale than others.  Thus, even though one or more potential gray whale prey species may be available in an area, gray whales still may not exclusively or extensively use that area unless the can benefit energetically from doing so.


Recognizing these needs, site fidelity should be defined as the frequency with which resident whales occupy annually or interannually areas that contain appropriate and sufficient resources required for their survival.  This is consistent with the finding of Calambokidas et al. (2004a) who found that nearly 35 of his 49 whales who were seen within his survey area in six straight years were seen in at least one of his six smaller survey areas during five or more of the six years. Draft EIS at 3-82.  



A subset of the PCFA is the ORSVI.  NMFS claims that Calambokidas et al. (2004a) identified the ORSVI as a management area that “was most appropriate for managing a Makah gray whale hunt.”  Draft EIS at 3-84.  While this may be true, by utilizing the ORSVI as its analysis area, NMFS has failed to abide by the specific findings of the court in Anderson v. Evans which called into question the impact of a Makah whale hunt on the “summer whale population in the local Washington area.”  Draft EIS at 3-84.  The court went on to specifically refer to the whales who frequent the Strait of Juan de Fuca and the northern Washington Coast.  Id.  



NMFS attempts to justify the use of the ORSVI as its management area by claiming that there is sufficient overlap between resident whales seen in the ORSVI and in the Makah U&A (i.e., more than 50 percent of the resident whales seen in the ORSVI during the six year survey project conducted by Cascadia Research were also seen in the Makah U&A) that is reasonable and logical to “use the ORSVI as the region for abundance estimation in setting quotas for a harvest of whales from the [Makah U&A] region.”  Draft EIS at 3-84 citing Calambokidis et al. (2004a).   Considering that approximately 50 percent of the resident whales seen in the ORSVI were never seen in the Makah U&A this conclusion seems rather arbitrary given the approximately 50 percent overlap and considering the emphasis of the court on the local area.  



The PCFA and ORSVI abundance data presented in the Draft EIS which is attributed to Calambokidis et al. (2004a), though unclear, is quite relevant to the discussion of site fidelity.  For example, Calambokidis et al. estimated that resident gray whale abundance in the PCFA increased from 129 whales in 1998 to 225 whales in 2002 with the abundance of returning whales increasing from 102 in 1999 to 176 in 2003.  In other words, 102 of the 129 whales documented in the PCFA in 1998 (or 79 percent) returned in 1999 while only slightly less (78 percent) of the whales documented in 2002 returned in 2003.  In this case, if the PCFA was considered the site, there was a high percentage of whales demonstrating site fidelity.  For the smaller ORSVI, using the figures provided in the Draft EIS (page 3-87), the percentage of whales demonstrating site fidelity between 1998 and 1999 was nearly 73 percent while, for 2002 and 2003, 81 percent of the whales identified in 2002 returned in 2003.  NMFS does not disclose such statistics preferring instead to only report on the average annual increase in returning whales.  



Updated statistics on the number of resident whales for the 1998-2005 period were also disclosed in the Draft EIS (see page 3-87).  During this period, 464 unique whales wee seen in the PCFA with 67 percent or 311 of the whales seen within the ORSVI and approximately 25 percent or 115 whales seen within the Makah U&A.  Draft EIS at 3-88.  NMFS does not disclose the percentage of whales documented in the ORSVI which were seen in the Makah U&A.  The average number of resident whales identified in any one year was 160, 87, and only 22 for the PCFA, ORSVI, and the Makah U&A, respectively.  These are likely underestimates, however, since not all resident whale within each area are seen each year, return to the same area each year, or even return to the PCFA each year.  NMFS does not provide any indication or assessment of the significance of such an underestimate meaning that it could be minor.  


The annual average number of newly seen whales was reported as 47.9, 32.4 and 11.4 for the PCFA, ORSVI, and Makah U&A, respectively while the average annual number of recruited whales (seen in a subsequent year) for each area was 21.7, 15.3, and 4.7.  In other words, of the 32.4 new whales seen on average in the ORSVI nearly 50 percent or 15.3 whales were seen in subsequent year (but not necessarily the next year) within the ORSVI.  


Though Tables 3-2, 3-3, and 3-4 in the Draft EIS (pages 3-89 and 3-90) are extraordinarily difficult to interpret (particularly the meaning of the newly seen and seen again column, it is worth noting the relevant resident whale statistics recorded for the Makah U&A.  In that specific area, between 1998 and 2005, an average of 22 resident whales were observed each year ranging from 8 in 2002 to 35 in 2005.  The number of “new” whales seen each year ranged from 1 in 2002 to 20 in 2001.  NMFS attempts to mask the variability in the number of new whales seen in the Makah U&A by using an annual average of 4.66 new whales were seen and recruited in this area (i.e., seen again) between 1999 and 2005.  Draft EIS at 4-47.  It then claims that even if a maximum of four resident whales were slaughtered by the Makah if Alternative 2 (the proposed action) were implemented “the observed level of  recruitment is greater than the likely and maximum number of removals from the entire PCFA.”  Id.  This statement is inaccurate in a number of ways.  First, the Makah can only hunt (if allowed at all) within the Makah U&A and therefore they can’t kill any whales in the larger PCFA.  NMFS can’t predict the number of resident whales removed from the PCFA as a result of human actions since it can’t predict if a resident whale will be killed as a result of a ship strike, net entanglement, or by another human cause.  Finally, even if 4.66 new whales are recruited into the Makah U&A annually, this is an average meaning that in many years the new recruits will number fewer than 4 (and possibly as low as 0) as a result of which those resident whales slaughtered by the Makah may not be immediately replaced.  



While the statistics reference above reveal that the number of resident whales and so-called new resident whales fluctuate widely within the Makah U&A, they also demonstrate just how few resident whales have been observed within the Makah U&A and, therefore, how the slaughter of even a small number of resident whales by the Makah (if allowed to whale) could adversely impact this group of whales.  It should also be emphasized, as is explained in the Draft EIS, that those whales identified as “newly seen” may not, in fact, be new resident whales at all but may have simply not been documented in previous years.  If even a third of “newly seen” whales were in fact resident whales that had simply not been identified in previous years, this would change the interpretation of these statistics considerably.


Contrary to the evidence presented in Table 3-4 regarding the number of resident whales documented in the Makah U&A, NMFS claims that 67 unique whales were seen in the Makah U&A before June 1 during 1998 to 2005. Draft EIS at 3-95.  NMFS provides no citation or reference for this claim so it unclear where the number originated and/or how it was determined.  It then claims that if the Makah were allowed to whale in the northern Washington coast area from December 1 through May 31, 17.9 percent, 17.9 percent, and 12.5 percent of whales slaughtered could have been expected to be later seen between June 1 and November 30 in the PCFA, ORSVI, and Makah U&A.  Draft EIS at 95. These percentages were based on the a claim that only 17.9 percent (10 of 56) resident whales identified in the northern Washington coast survey area prior to June 1 were seen in the PCFA in one or more years from 1998-2005.  Id.  Once again, it is not at all clear where these statistics originate and NMFS provides no reference or citation to a study, report, or even to a table contained in the Draft EIS.  Moreover, this entire claim which NMFS has inserted in order to downplay the potential that the Makah will kill a resident whale raises a number of questions.


For example, what is and where is the Washington coast survey area?  Is it the same as the Makah U&A?  Is it larger than the Makah U&A but smaller than the ORSVI?  There is no previous reference to this particular survey area within the Draft EIS.  Does the percent of whales seen in the Washington coast survey area prior to June 1 reflect an average of sightings over time, a snapshot in time for a particular month over a multi-year period, or is it related to the number of whales seen over a particular year?  What about whales seen in other survey areas either south or north of the Washington coast survey area prior to June 1 and whether they were resighted within the broader PCFA in one or more years from 1998 to 2005.  Since it is known that residents whales can and will move outside of core areas to locate potential prey (with diminishing movements as the distance from the core areas to the south or north increase), clearly some whales in documented in other survey areas prior to June 1 could have been in the Makah U&A and susceptible to a tribal hunt between December 1 and May 31 thereby increasing the percentage of resident whales to migratory whales susceptible to slaughter.   Finally, assuming the data presented by NMFS is accurate, it is not at all clear how it determined that only 12.5 percent of whales within the Makah U&A were likely to be resident whales.  This entire section of the Draft EIS must be written both to better explain the origin of the statistics used and to clarify what it is that NMFS is trying to claim and how these statistics substantiate that claim.  



While claiming, in one paragraph that 12.5 percent of the whales within the Makah U&A could be resident whales, see Draft EIS at 3-95, in another paragraph on the same page NMFS claims that if the identified (resident) whales within the Makah U&A are randomly mixed with the migratory whales then “less than one percent of the encounters between whales and Makah hunters during that time would be with one of these identified whales.”  


As an initial matter forgetting the clear contradiction between these two arguments, neither statistic appears to be accurate.  As documented in the Draft EIS, the northward migration of gray whales occurs in two phases with the second phase (ninety percent of which are cow-calf pairs) departing the wintering areas between late March and May and arriving in their summer feeding range from May to June.  Draft EIS at 3-65.  Thus while migratory whales may be traversing through the PCFA, ORSVI, and Makah U&A in April and May, the vast majority would seemingly be mothers with calves who cannot be legally killed by the Makah.  Thus, if the Makah are allowed to whale from December 1 to May 31 but elect to only whale during the latter stages of that season based on more favorable ocean and climatic conditions then the majority of their potential target whales will either be resident whales or migratory mother whales with their calves.  The former are whales that the Makah claim that want to try to avoid while the latter are whales that the Makah cannot legally pursue or kill.  Consequently, if the Makah were indeed committed to avoiding or eliminating any chance of killing a resident whale and since they can’t kill a mother or calf, any whaling must be conducted a minimum of ___ miles from shore, be restricted to the southbound migration of whales, or to be completed before April 1 of each year.  



Furthermore, NMFS has provided no evidence that migratory and resident whale are randomly mixed within the Makah U&A during the northbound migration.  The Draft EIS claims that 60, 20, and 13 percent of the first phase of the northbound migratory gray whales pass between 0.5-2, 0.1-0.5, and within 0.1 miles of the coast with 99 percent of northbound migrants passing within 0.1 mile from the shore.  Draft EIS at 3-67 citing Poole (1984).  This study was conducted in California, however, and it is unclear if the same percentages would apply in northwest Washington.  It is also not clear if anyone has ever compared the migratory patterns (timing and distance to the shore) between known migratory and resident whales.  Without such a study, it is impossible to suggest that the two groups randomly mix along the northwest Washington coastline.  In addition, as reported in the Draft EIS, Green et al. (1995) reported that some portions of the ENP gray whale population may take a more direct route between Washington and the central coast of Vancouver, rather than following the longer coastal route past Cape Flattery.  Draft EIS at 3-68.  Without evidence that the migratory and resident whales actually do mix randomly along the northwest Washington coast, NMFS should delete this claim from its analysis.


NMFS claims that there is no evidence of any genetic difference between resident and migratory whales.  Draft EIS at 3-91 and 3-92.  This is based on research by Ramakrishnan et al. (2001).  A review of this study and its methodologies raise questions as to whether this since study is sufficient evidence to discount a potential genetic distinction between the resident whales and the migratory component of the broader population.  


Even if there is, in fact, no genetic difference there likely could be a behavioral difference between resident and migratory gray whales.  The origins of such a behavioral difference may relate to the physical condition of individual animals (with stronger, healthier animals completing the full migration), a learned preference for only completing a portion of the migration (perhaps associated with the ability to find and exploit acceptable quantities and qualities of prey), or may be based on relationships between individual resident whales.  The fact that such a large percentage of whales are documented as returning to the PCFA or smaller survey areas annually or nearly every year could demonstrate some type of relationship, even if not familial, that dictates which whales are likely to not complete the full migration.  It must be emphasized, that just because a resident whale is not seen in a particular year does not mean that he/she is not present within any of the survey areas.  


In summary, shockingly NMFS has failed to heed the advice of the court in Anderson v. Evans by not focusing its analysis on the resident whales contained within the Makah U&A.  Instead, NMFS has elected to base its decision and analysis on the resident whales occupying the ORSVI.  Thus, instead of basing a resident whale subquota associated with any whaling activity (if approved) on the number of resident whales documented in the Makah U&A, the subquota would be based on the number of resident whales in the ORSVI.  Admittedly, there is overlap among the resident whales occupying the ORSVI and Makah U&A though even NMFS concedes that said overlap is only slightly more than 50 percent.  In addition, NMFS has downplayed the significance of resident whale site fidelity by claiming that resident whales engage in “large-scale” movements among different resident whale survey areas.  This is far from surprising given the whales’ need to find available prey but it most certainly does not suggest a lack of fidelity to certain key areas.  Indeed, NMFS even admits that resident whale do exhibit a pattern of returning to the same core areas annually with limited movements to other areas further to the north or the south.  Ultimately, NMFS must return to the drawing in its analysis of resident whales in a supplemental EIS.  It must provide a more comprehensive examination of all of the relevant resident whale data from all of the scientists who have participated in such research.  It also must critically evaluate the methodologies used by Ramkrishnan et al. (2001) to determine if this study, by itself, is sufficient to claim that there is no genetic differences between resident whales and migratory whales.  Furthermore, it must consider the possibility that behavioral factors (i.e., physical or social) may influence what whales are documented as resident whales within the PCFA, ORSVI, and Makah U&A.


8.  
NMFS analysis of the environmental impacts of each alternative is confusing, contradictory, and contains a number of errors:



Chapter 4 of the Draft EIS ostensibly evaluate the environmental impacts of the proposed action and its alternatives on gray whales, other wildlife, tourism, economics, social issues, and other concerns.  The following discussion identifies deficiencies in this analysis, seeks clarification of certain claims or arguments, or questions certain conclusions.  


In the introductory  section of Chapter 4 under Alternative 2, NMFS states that any struck and lost whales will be assumed to be killed.  Draft EIS at 4-4.  For the purpose of evaluating the impacts of each alternative, it is imperative that any whale that is struck with a harpoon or shot with a bullet/grenade is assumed to be killed no matter whether the harpoon/bullet/grenade struck the whale and/or the severity of the strike.  



In regard to the potential slaughter of resident whales under Alternative 2, NMFS reports on page 4-6 of the Draft EIS that the “Tribe’s proposed method would result in an allowable bycatch level of 2.35 percent of the minimum estimated abundance of whales in the ORSVI survey area.”  Id. Considering that the tribe’s proposal, as articulated previously in the Draft EIS, was to calculate an ABL based on the PBR for the number of whales estimated to be in the ORSVI, it is unclear where the 2.35 percent figure came from or how it was calculated.  Using that figure and a minimum estimate of 102 whales (which is presumably the minimum number of whales estimated to occupy the ORSVI in 2005),
 NMFS calculates an ABL for resident whales of 2.4 which it then rounded down to two.  However, if the 78 (the corrected minimum number of previously seen gray whales in the ORSVI in 2005) is used in the PBR formula with a one-half the rate of productivity set at .795 percent (one-half of the 1.59 percent rate of increase estimated for gray whales using data collected from 1967/68 to 2006/07 (Draft EIS at 3-72)) and a recovery factor of 0.5 (a conservative estimate given the lack of documented recovery in the overall gray whale population as well as no evidence that the ORSVI whales are “recovered” based on carrying capacity), the ABL based on this method is .3.  Even if a recovery factor of 1.0 is used the corresponding PBR is .6, far lower than the 2.4 whales calculated using the 2.35 percent figure.  NMFS must explain the origin of the 2.35 percent figure, why it is relevant, and why it should be used in place of the ABL calculated using the PBR formula as was identified as the method of choice in the Draft EIS.  



Furthermore, whether the ABL for resident whales is set at 2 or lower (depending on the formula used and the estimated population of gray whales within the ORSVI), NMFS concedes that up to 4 resident whales could be killed under the proposed alternative since the tribe requests that the ABL only be applied to whales who are successfully lands and not whales who are struck and lost.  Draft EIS at 4-7.  If NMFS agrees with and allows the number of resident whales killed annually to potentially be far in excess of the limits proposed by the Makah, it must provide a rational explanation as to why it would allow such a level of mortality that even it concedes would result in adverse impacts to the resident whale population since that number of killed resident whales would not be replaced annually.  The Makah are, in a sense, attempting to circumvent their own proposal by offering, on the one hand, to agree to a subquota of resident whales to reduce any potential impact to this unique group of whales but then undermining its own proposal by claiming that the ABL should apply to landed whales only.  As previously indicated, this is consistent with the proposal to use photographic evidence to determine if any killed whales are resident whales since said photographs would only be taken if the whale was landed.


NMFS and the Makah also underestimate the impact of any hunt on gray whales both numerically and behaviorally.  The Makah claim, for example, that for every whale struck, four whales would be subject to unsuccessful harpoon attempts and ten whales would be approached.  Draft EIS at 4-8.  Using an estimated pod size of two, NMFS and the Makah claim that this corresponds to no more than 28 gray whales subject to unsuccessful harpoon attempts in any year and 140 subject to approaches with no harpoon attempt.  Id.  Clearly, NMFS failed to even consider the accuracy of these numbers before publishing the Draft EIS.  Assuming each whale is in a pod containing two whales then for each whale struck up to eight whales would be harassed during unsuccessful harpoon attempts and up to twenty whales would be subject to approaches without any harpoon attempt.  When the number of permissible strikes is included (up to seven), the total number of whales potentially harassed for each whale struck would be 56 (eight times seven) while the number of whales harassed as a result of approaches would be 140 (twenty times seven).  In reporting on the harassment associated with whales that are subject to unsuccessful harpoon attempts, NMFS failed to multiply the result by two (the average pod size) though it did include this factor when calculating the number of whales approached.


In reality, the number of whales subject to harassment as a result of Makah whaling, if permitted, would be far greater both because of an underestimate in the pod size used by the Makah and a failure to consider the potential harassment impacts to other gray whales in the vicinity of the hunt caused by other vessels involved in the hunt (i.e., Coast Guard, state police, NMFS, media, protest) and how a struck, wounded, and suffering whale impact whales in his/her vicinity.  



At a minimum, considering that more recent reported an average pod size of 2.79, assuming there were no whales indirectly harassed as a result of the hunt, the number of whales harassed for every whale struck would be approximately 78 while the number harassed as a result of approaches only would be approximately 195.  


The actual number of whales potentially harassed as a result of a Makah hunt would likely be much higher because of the number of boats potentially involved in a hunt, their distribution across the hunt area, and due to the likely, but unquantifiable, harassment impact on whales in the vicinity of a wounded and suffering whale targeted during the hunt.  This number of harassed whales could be estimated if NMFS had and/or disclosed any information about the average distance between gray whale pods during migration or, for resident whales, as they feed, rest, interact, or otherwise use their summer range off the coast of northwest Washington.  


Similar deficiencies exist in the analysis of the potential for gray whale harassment under the other alternatives both due to the use of a pod size of two, mathematical mistakes, and a failure to account for indirect harassment.  To correct such errors, NMFS must recalculate the likely impact of a Makah whale hunt on the number of whales subject to direct and indirect harassment under each of the alternatives, disclose all new calculations, and reevaluate the overall impacts of the alternatives in a new analysis. 



Though much is made in the Draft EIS about the Makah’s alleged need for gray whale meat/blubber to improve their diet and health, NMFS concedes that there is insufficient information available about the health of the Makah people, the link between health and diet in the Makah people, and the current nutritional components of the Makah diet in order to draw any conclusions about this alleged need for edible gray whale products.  For example, NMFS includes the following statements in the Draft EIS:



“Whether consuming freshly harvest gray whale food products would affect the level of nutrition available to Makah tribal members would depend largely o the types and levels of nutrition present in an individual tribal member’s existing diet relative to several factors: (1) what part(s) of the whale and how much of each would be consumed, (2) what currently consumed food items (and associated nutritional levels) would be replaced by gray whale food products, and (3) how each food item would be collected, stored, and prepared for consumption.”  



“There are no data to compare the amount of contaminants currently being consumed by the Makah Tribe from its normal food sources with the amount of contaminants found in fresh whale products, making it difficult to determine the net change in contaminants to which tribal members would be exposed.”



“… data to not exist to indicate the amount of fresh whale food product an individual Makah member may consume in lieu of other food sources normally consumed by the same individuals.”



“As a result of this lack of data, it is not possible to discern risk levels based upon the existing best available information addressing the rate of consumption and method of cooking fresh whale tissues by Makah tribal members.”



“Whether consuming freshly harvested gray whale food products would affect contaminant exposure in Makah tribal members would depend largely on the types and levels of contaminant present in an individual tribal member’s existing diet relative to several factors: (1) what part(s) of the whale and how much of each would be consumed, (2) what currently consumed food items (and associated contaminants) would be replaced by gray whale food products, (3) the age and sex of the whale, (4) possibly the time of year and body condition of the whale, and (5) how each food item would be collected, stored, and prepared for consumption.”



“The continued absence of freshly harvested gray whale food products in the diet of the Makah (if Alternative 1 were selected) would continue to preclude them from realizing the added nutritional benefits (e.g., minerals and omega-3 fatty acids) associated with consuming them, but there are not data to suggest that current diets of individual Makah members sufficiently lack these nutritional benefits.”



“… it is difficult to compare essential nutrients and minerals of whale products directly to other protein sources because the former have not been studied extensively.”  



Consequently, NMFS concludes that “there are too many uncertainties, however, to quantify either type of effect or to predict whether any of the alternatives would result in a net positive or negative effect on human health.”  Draft EIS at 4-193.  


Specific Comments:



1.
Deficiencies in the use of the Potential Biological Removal (PBR) formula to determine the “sustainable” level of killing of gray whales:



The Makah and NMFS propose to use the PBR to calculate the number of gray whales that can allegedly be removed from the population each year without jeopardizing the stock’s ability “to reach or maintain its optimum sustainable population level.”  Draft EIS at 11.  NMFS has historically used the PBR for gray whales to demonstrate that the current level of killing (not including natural mortalities) is well below the number of whales who could be removed without affecting the stock’s optimum sustainable population.   Indeed, based on NMFS’ estimated gray whale population size and using the standard PBR formula, there appears to be a significant cushion between the number of whales killed (not including natural mortalities) and the PBR.  As a consequence, most observers would dismiss the possibility that the actual level of killing is in excess of what is “sustainable” given the multitude of threats to the species and the fact that such threats are increasing, not decreasing, in severity.  



As defined in the Draft EIS, the PBR is calculated by taking the minimum population estimate of the stock, multiplying that by one-half the maximum theoretical or estimated net productivity rate of the stock, and then multiplying the result by a recovery factor between 0.1 and 1.0.  Draft EIS at 11.  A second PBR is calculated based on the number of resident whales in the ORSVI to create what amounts to a resident whale subquota under the proposed action (Alternative 2).  Based on the 2005 resident gray whale data, NMFS claims that the PBR was 2.49 which, as demonstrated above, is far higher than what the PBR would be if the correct statistics were used when making the calculation.  


There are a number of problems with the use of the PBR formula for gray whales and for its use when attempting to define a subquota of resident whales.  The PBR is defined as the “maximum number of animals, not including natural mortalities, that may be removed from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population.”  Draft EIS at 3-54.  


As an initial matter, the concept of a PBR was originally developed as a fisheries management tool and then altered to be applied to marine mammals.  The fact that the PBR does not include any adjustment to take into consideration natural mortalities is a significant deficiency in the value of this tool.  If the purpose of calculating PBR is to ensure that no stock cannot reach or maintain its optimum sustainable population, the impact of natural mortalities on the population must be considered when calculating the PBR.  If not then limiting slaughter to a level below the PBR is no guarantee that the target population can reach or maintain its OSP since the proportion of the population succumbing annually due to natural mortality events could reduce the population below OSP.  NMFS fails to explain how or if natural mortalities are considered in conjunction with or separately from the PBR to ensure that a species can reach or maintain its OSP.  



For gray whales, NMFS has not included in the Draft EIS any data on age or sex-specific natural mortality rates.  Such mortalities could be due to old age, disease, starvation (though climate change induced changes to the gray whales primary prey species likely results in mortality that is entirely caused by anthropogenic impacts), and predation.  



It has been documented that killer whales or orcas do predate gray whales, particularly calves, and the impact of such predation can be significant.  There are some estimates that upwards of 30 percent of calves may be killed by orcas.  It has also become evident that, due to ecosystem regime shift in the Arctic and its impact on gray whale ecology, a larger proportion of gray whale births are occurring in the open ocean as far north as the Carmel/Monterey, CA area.  See also Draft EIS at 3-65.  As a consequence, the protections afforded gray whales calves born in or near the birthing lagoons in Mexico are not present in the open ocean.  Calves, therefore, are likely more susceptible to mortality due to thermal stress (a product of the colder water in northern California compared to Mexico) and killer whale predation.  While we may not have a solid understanding of age and sex specific mortality rates for gray whales, no one can dispute that natural mortality does occur, that it can be significant particularly among gray whale calves, and that adult gray whale mortality rates may be increasing due to ecosystem regime shifts attributable to a warming climate/ocean.  This latter category of mortality, though originally caused by anthropogenic factors, would be considered, under the PBR calculation, a natural form of mortality.  As even NMFS concedes in the Draft EIS, the significant number of mortalities recorded in 1999 and 2000 “did not exceed expected levels of natural mortality.”  Draft EIS at 3-108 citing Moore et al. 2000).  The only mortality events that would be applicable to any PBR events would be those with a known direct human nexus such as the killing of gray whales by aboriginal groups, ship strikes, or net entanglements.  


A PBR is a product of three factors multiplied together (i.e., minimum population estimate, one-half the maximum theoretical or estimated net productivity rate of the stock at a small population size, and a recover factor between 0.1 and 1.0).  Draft EIS at 3-54.  Each of these components of a PBR calculation requires additional discussion and analysis.  


First, while the use of a minimum population estimate would appear to be conservative, it depends on the validity and accuracy of the population estimate.  If a population estimate is an overestimate (as is likely the case with gray whales) then the minimum population estimate is also likely to be an overestimate resulting in a PBR that is higher than what is appropriate.  



Second, the use of the maximum theoretical or estimated net productivity rate of a stock allows either rate to be used which, for some species, could result in substantial differences in the PBR.  The difference between the maximum theoretical or estimated net productivity rate can be and likely is large since the first option refers to a rate of productivity that is theoretically the highest possible while the second option refers to a productivity rate that is likely lower and which is based on empirical data.  While the validity of either of these estimates is also of concern, providing the option of using one over the other without any explanation as to when the maximum theoretical productivity rate should be used instead of the estimated net productivity rate and vice versa introduced the potential for considerable statistical manipulation to achieve a PBR that may be larger than is appropriate.  


In addition, the requirement that the rate of productivity be based on said rates when the stock is at a small population size is also problematic and confusing.  How is small population size defined?  At certain sizes the productivity rates could be severely depressed due to difficulties in finding mates and/or a lack of breeding success to other factors that are keeping the population depressed.  At other so-called “small” sizes, productivity could be maximized if the species is in the process of recovering from a impact and is experiencing high productivity as it attempt to fill all available niches within its habitat.  For the gray whale, does NMFS believe that the current population is “small” since it is smaller by some 9,000 whales compared to the estimated gray whale abundance in 1997/98 or because it is as much as six times lower than the pre-exploitation estimates calculated by Alter et al. (2007)?  Or does NMFS use a productivity rate estimated for gray whales when the population was smaller than its current size?  Since productivity rates can change dramatically depending on the population size and since such rates are crucial for the determination of PBR, far more detailed explanation as the origin, basis, and applicability of the PBR concept to whales and to gray whales in particular is needed in the Draft EIS.  


Finally, NMFS uses a recovery factor of 1.0 when calculating the PBR for the gray whale.  This is the highest recovery factor possible which signifies that the population is recovered.  Considering that Alter et al. recommended that the gray whale be designated as a depleted species under the MMPA since the current population is much smaller than its estimated pre-exploitation size, a recovery factor of 1.0 is too high and must be replaced with a recovery factor of 0.5 or lower to both be more accurate and to ensure that sufficient precaution is employed in calculating the gray whale’s PBR.  Moreover, if the PBR is used to determine the amount of human-caused mortality that a smaller subset of the gray whale population (i.e., the PCFA, ORSVI, or Makah U&A whales) can sustain, the use of a 1.0 recovery factor would also appear to be misplaced since we have no evidence that these smaller groups of whales are, indeed, recovered.  Recognizing, based on existing data, that not all resident whales occupy the same summer habitat each year (i.e., some don’t show evidence of summer habitat site fidelity) and that the number of whales in these smaller groups may vary throughout a summer and interannually, the use of a recovery factor of 1.0 suggests that the whale groups are at carrying capacity for their occupied areas.  There is, however, absolutely no data or evidence to suggest that the whales are at carrying capacity within these smaller geographic areas (which are politically not biologically or ecologically defined).  If anything, the evidence of the increase in the number of gray whales within the PCFA, ORSVI, and Makah U&A over time suggests that these areas can possibly support a larger number of whales and that, therefore, any recovery factor used in a PBR calculation must be lower than 1.0.  


For the entire ENP gray whale population, NMFS claims that the PBR is 417 whales.  Draft EIS at 3-109.  This was calculated using a minimum population size of 17,752 (derived from the mean of the 2000/01 and 2001/02 population estimates, a maximum theoretical or estimated net productivity rate of the stock at a small population size of 0.047 divided by 2 to obtain 0.0235, and a recovery factor of 1.0.  This calculation is wrong.  


First, the first statistic used in a PBR calculation is a minimum population size.  Based on the data contained in Table 3-6 on page 3-98 of the Draft EIS, the minimum gray whale population estimates for 2000/01 and 2001/02 were 16,097 and 15,011, respectively.  Consequently, the mean of these minimum estimates is 15,554 not the 17,752 used by Angliss and Outlaw (2005) as reported in the Draft EIS (page 3-109).



Second, it is unclear where NMFS (citing Angliss and Outlaw 2005) gets the 0.047 maximum theoretical or estimated net productivity rate for gray whales.  As previously explained, the maximum theoretical and the estimated net productivity rates are entirely different measures with the theoretical maximum rate of productivity higher than any net productivity rate.  NMFS fails to indicate whether the 0.047 rate is the former or the latter.  To be conservative, and considering the decline in the gray whale productivity rate over time (i.e., an average productivity rate of 2.52 from 1967/68 to 1995/96 compared to an average productivity rate of 1.59 from 1967/68 to 2006/07), the use of the lower rate to calculate the PBR would be more appropriate.  An even more conservative option would be to use the most recent estimate of productivity for the gray whale population growth between 2005/06 and 2006/07.  


Finally, as previously explained, it is difficult to justify the use of a recovery factor of 1.0 since there is compelling evidence, provided by Alter et al. (2007) that the gray whale population has not recovered to its pre-exploitation size and given their conclusion that the ENP gray whale should be designated as a depleted species under the MMPA.  Consequently, a more conservative recovery factor would be at least 0.5.



If these corrected or more accurate statistics are plugged into the PBR formula the resulting PBR for the entire ENP gray whale population would be far lower than the current level of 417 and would also be lower than the known current human caused mortality level of an estimated 141 whales per year.  The use of this revised PBR would reflect a more conservative management strategy that would theoretically lessen the impact of a potential human-caused decline in gray whales.  However, considering the significant problems with the entire PBR concept, namely its failure to incorporate natural mortalities into its formula, a more conservative PBR which includes potential losses due to natural mortalities, must be set considerably lower in order to protect the health and viability of the population.  Precisely how low such a PBR would have to be set is unknown since data on gray whale natural mortality is not disclosed in the Draft EIS or is unknown.  


2.
Use of Allowable Bycatch Level calculation to determine subquota of resident whales that can be killed by the Makah Tribe:



Pursuant to its MMPA waiver application, the Makah propose to use set an allowable bycatch level (ABL) based on the calculation of the potential biological removal (PBR) level using the “number of previously seen whales in the Oregon-Southern Vancouver Island survey area” as the minimum population estimate for use in the PBR equation.  Draft EIS at 1.  In effect, the Makah and subsequently NMFS has proposed establishing a subquota of resident whales which, if met, would terminate the hunt for the remainder of the year.  The logistics of establishing this subquota, however, will not work and will lead to the potential slaughter of up to four resident gray whales
 per year far in excess of the PBR calculated for resident whales in the ORSVI for 2005 as delineated in the Draft EIS.  The logistical and mechanistic problems with the establishment of a resident whale subquota as described in the Draft EIS are in addition to the deficiencies with the PBR process discussed previously.  



First, unless a new research methodology is established to identify and monitor resident whales within the Pacific Coast Feeding Aggregation, ORSVI, and the Makah U&A to provide regular, instantaneous data on the number of resident whales within the ORSVI, the resident whale subquota calculated for a particular year may allow for more resident whales to be killed than is biologically appropriate.  This is a product of the inevitable delay in surveying the ORSVI, locating and photographically identifying returning or new resident whales, and then determining how many resident whales are present within the ORSVI at any one time.  Such data collection and calculations are not done overnight.  Indeed, as evidenced by the data included in the Draft EIS, the most recent resident whale data for the ORSVI is from 2005 suggesting that there is a delay of a couple of years in assessing and publishing resident whale data.    



Since, as the Draft EIS alleges, resident whales do not consistently return to the same areas, since they may move to adjacent areas during the spring/summer/fall months, and since new whales (i.e., whales not previously photographically identified) may be identified as residents in any particular year, there is a great deal of variability in the number of resident whales within the ORSVI in any one year.  Moreover, considering the inevitable delay in determining and publishing the estimated number of resident whales within the ORSVI, the calculation of a subquota of resident whales that can be killed by the Makah may be based on a number of whales that is well over or under the actual number of resident whales within the ORSVI in the particular year of the hunt.


NMFS fails to address this deficiency in the logistics of calculating a subquota of resident whales that the Makah could be permitted to kill.  Specifically, what is the delay (in years) in reporting the number of resident gray whales estimated to be within the ORSVI?  Will NMFS devise a new research methodology in conjunction with its research partners (e.g., Cascadia Research) to more rapidly collect, analyze and report on resident whale data obtained within the ORSVI?  Will the number of previously seen resident whales within the ORSVI be based on an annual average, a running average over the course of two or more years, or on the previous year’s data?
  How have the number of previously seen resident whales within the ORSVI changed by year during the time that such data has been collected?  If NMFS uses resident whale data collecting during the year prior to the hunt, will the “minimum population estimate” used in the PBR equation be the sum total of the maximum number of previously seen resident whales estimated to inhabit the ORSVI at any particular time during the previous year? Or, will it, recognizing that resident whales may move in and out of the ORSVI, be based on a minimum or average estimate of previously seen resident whales within the ORSVI?  


Second, though NMFS claims that it intends to utilize the “National Marine Mammal Laboratory’s photographic identification catalog,” DEIS at 6, as its reference for identifying potential resident whales, there is no evidence that such a catalog actually exists at NMML.   Indeed, there have been reports that NMML does not even possess the resident gray whale photographic catalog.  This raises a number of questions which NMFS must answer.  Does the NMML possess a resident gray whale photographic identification catalog?  If so, does it contain a photograph of all resident gray whales documented since research on this unique group of whales was initiated?  If NMML does not possess such a catalog, who does possess and maintain said catalog?  Has NMFS negotiated a contract that that person/organization to ensure that he/she or it will provide the required analytical services to compare pictures of gray whales killed by the Makah with resident gray whale photographs contained in the catalog or to permit a NMFS official to engage in such an analysis?  What mechanism is in place to ensure that all gray whale scientists who study and photograph resident whale share their photographs with a person or organization to ensure their insertion into the resident gray whale catalog?  These questions must be answered by NMFS before any further action is taken on the Draft EIS.  NMFS cannot assert that NMML has a resident gray whale photographic catalog as a tool to use in determining if the Makah have exceeded the proposed resident gray whale subquota if such a catalog does not, in fact, exist at NMML and/or if NMML has no access to said catalog.


Third, the proposed action (Alternative 2), if implemented, would limit the Makah to seven struck whales per year, three struck and lost whales, and the killing of an average of four whales per year (with a maximum of five in any one year).  Draft EIS at ES-1 and ES-2.  In order to determine if any of the whales killed were resident whales each whale would be photographed with the photograph being sent to NMFS and/or other specialists for comparison with a catalog of existing resident whale photographs.
  This process is replete with problems.  



For example, according to the information presented in the Draft EIS, a minimum to moderate percentage of resident whales identified in any one year have not be identified or photographed previously.  Thus, even if a whale killed and photographed cannot be matched to any resident whale photograph in the resident whale catalog, the whale may still be a resident whale.  


Of equal or greater concern is the fact that, as specified in the Draft EIS, the killed whales will only be photographed when landed.  At that time, even if the killed whale is determined to be a resident whale, the whale is already dead.  More importantly, since whales that are struck and lost (up to three per year under the proposed action) will never be photographed it will never be known if they were or were not resident whales.  As a consequence, even if a resident whale subquota was set at, for example, two, up to four resident whales could potentially be killed before the subquota is met and the hunt is terminated if the first two whales struck are lost and if both were resident whales.  Remarkably, NMFS concedes that this is a possibility and that such a high rate of slaughter of resident whales would be in excess of any annual ABL for resident whales calculated using the PBR formula yet it apparently continues to endorse this proposal.  Considering the Makah’s likely predilection for pursuing those whales closest to shore to reduce the amount of time and effort required to kill a whale and tow its carcass to shore, there is a high likelihood that, if permitted to engage in whaling as described in Alternative 2, the Makah will pursue resident whales.  


Both the Makah and NMFS have failed to recognize this significant deficiency in its proposal to limit the number of resident whales potentially killed and/or have intentionally developed this scheme recognizing this deficiency but hoping that it would not be exposed by other stakeholders.  This is a major deficiency that NMFS must address in a Supplemental EIS should NMFS choose to continue to pursue its efforts to accommodate the whaling interests of a segment of the Makah tribal membership.



Even if NMFS altered its proposal to require that photographs be taken of each pursued whale, however, a Makah participating in the hunt would have to be trained to take the required pictures to enable determination as to whether the whale was a resident whale or a person already trained in obtaining such photographs (i.e., ensuring that the whale is photographed from the correct angle, that the most identifiable part of the whale is photographed) would have to accompany each Makah hunting party.  Even if this were possible, there is no instantaneous way to determine if the pursued whale is or is not a resident whale as even if the photographs could be transmitted from the canoe to a person with access to a resident whale catalog it would still take potentially hours to determine if the photographed whale was a resident whale.  Requiring appropriate photographs be taken by a qualified/trained technician prior to any attempt to strike and kill the whale would, however, reduce the possibility of up to five resident whales being killed in any one year.


Finally, NMFS provides no explanation as to why the resident whale subquota would be calculated based on the estimated number of previously seen resident whales within the ORSCI versus using the Makah U&A as the geographic area for analysis.  Since the Makah can only whale, if permitted, within their U&A, the only whales who could be potentially killed would be migratory or resident whales within the U&A.  While there would always be some movement of whales both into and out of the Makah U&A, if the ABL were calculated using the PBR formula based on the estimated number of resident whales within the U&A, the resident whale subquota would be smaller and, thus, more precautionary reducing the likelihood of any short or long-term adverse impact on resident whales.  Conversely, basing the ABL on the estimated number of resident whales within the ORSVI, increases the resident whale subquota even though many of the resident whales within the ORSVI may never enter the Makah U&A.  Given all that remains unknown about the resident whales, while AWI believes that NMFS should prohibit all whaling in order to ensure protection of all resident whales, at a minimum, if NMFS elects to issue the waiver and allow the Makah to whale, it must adopt precautionary measures to limit the subquota or resident whales killed by the Makah by basing that subquota on the estimated number of resident whales within the Makah U&A.



Even assuming that the ORSVI is the appropriate management unit, the ABL for resident whales within the Makah U&A calculated using the PBR formula is in error.  Draft EIS at 4-37.  


First, as the minimum abundance estimate for ORSVI whale, NMFS uses 106.  It is not clear from where this number originates.  A review of Table 3-3, the total number of resident whale seen in the ORSVI is 101 not 106.  However, as explained in several places in the Draft EIS, the minimum number that is supposed to be used to calculate the ABL is the number of resident whales that have been seen in two or more years within the ORSVI.  So, again using the data from Table 3-3 for 2005, the total number of previously seen resident whales in the ORSVI is 78.  


Second, NMFS again uses 2.35 percent figure presumably as one-half the estimate net productivity rate.  This would correspond to a 4.7 percent actual rate of increase which is far higher than the average rate of increase documented using data from 1967/68 to 2006/07 (1.59 percent).  NMFS fails to explain why it believes using the 4.7 percent rate is appropriate versus using the 1.59 percent or some percentage between 4.7 and 1.59 percent rate.  Considering that the recent estimated rates of increasing are in decline, the 1.59 percent rate would seemingly be the more appropriate statistic to use in calculating the ABL for resident whales in the Makah U&A since the objective is to reduce or eliminate the killing of these unique animals.  



Third, and finally, NMFS continues to incorrectly use the 1.0 recovery factor when, since the current gray whale population size is no where near its pre-exploitation size and since Alter et al. recommended the species being designated as a depleted species, the recovery factor should be no more than 0.5.  


Using these corrected statistics, the new ABL for resident whales in the Makah U&A would be .3 per year, far lower than the 2.49 resident whales reported by NMFS.  Draft EIS at 4-37.  



3. 
Use of powered chase boats to tow struck and killed whales to shore:


A portion of Makah tribal membership have advocated a resumption of whaling to revitalize Makah culture.  They believe that a return to whaling will help restore the tribe’s cultural past, its language, its ceremonies, and will lead to a spiritual reawakening.  For individuals selected to be members of Makah whaling teams, rigorous training and spiritual preparations will be expected by them and their family members consistent with the reported traditions of their ancestors.  Despite these training standards and seemingly inconsistent with the methods employed by their ancestors when pursuing whales, the Makah have proposed to use motorized chase boats to, among other things, tow killed whales back to shore.  Draft EIS at 2.  


While AWI strongly opposes any whaling by the Makah, if whaling is permitted then both international and national treaties or laws require that it be done in the most humane manner possible to reduce the suffering of the struck whale.  To accomplish this, the use of a chase boat to ensure that a rifleman can fire one or more shots at a harpooned whale to (hopefully) end the whale’s suffering as rapidly as possible is entirely appropriate.  Using the chase boat to then tow the struck whale to shore would, however, be inconsistent with the traditional practices that the Makah are trying to recreate by whaling.  If the Makah historically relied on physical preparation and prowess in order to successfully kill and land a whale, modern day Makah whalers should, out of tradition, desire to emulate their ancestors.



The Draft EIS suggests that, historically, Makah whalers used to go far out to sea to hunt gray whales and used to tow dead whales behind their canoes back to their ancestral lands.  Sometimes it would take days for the Makah to tow the dead whale back to land.  Reportedly, when steam-powered ships became available, the Makah then relied on those ship to tow the whale carcasses to shore.  It is doubtful that the companies owning those ships or the individual ship captains agreed to tow the whale carcass to shore as a simple gesture of goodwill rather, it is likely that goods (i.e., whale oil, seal oil, skins/pelts, or other products) were exchanged as payment.  NMFS claims that the use of a chase boat to tow the whale carcass back to shore is needed to prevent the spoilage of the carcass.  This excuse seems to conflict with reports that historically it could take the Makah whalers days to tow a whale back to land when using their traditional canoes and their own strength.  Either there was significant spoilage of the whale historically (which calls into question the distance the Makah would travel out to sea to pursue whales), the Makah were far more proficient paddlers than they are today, or the Makah historically either utilized all whale products (spoiled or not) or there was significant wastage of a whale once landed.  


AWI is not advocating for a complete return to all traditional tactics to kill whales.  Indeed, it would be in violation of international standards and domestic laws for the Makah to employ only traditional harpoons to kill gray whales given the inefficiency of such killing methods and the immense suffering that would result.   Requiring the Makah to rely on traditional methods to tow a whale carcass to land, however, would be consistent with the tribe’s desire to revitalize its cultural, spiritual, and physical relationship to whaling.  



4.  
NMFS has not provided a legal description of the Makah’s usual and accustomed grounds and stations:



An examination of the Treaty of Neah Bay reveals that the treaty itself does not set aside any ocean areas as part of the Makah’s usual and accustomed grounds and stations.  The description of the lands set aside in Article 2 to represent the Makah reservation does not extend into the ocean.  In addition, as indicated above and in Article 4, the Makah’s right of taking fish and of whaling or sealing is for its usual and accustomed “grounds and stations.”  While it is unclear what is meant by stations, the term grounds may not imply any area of the ocean.  Admittedly, it is impossible to harvest marine fish or whales anywhere but in the ocean though freshwater fish can be killed in streams, tributaries, and creeks within the Makah’s reservation.  NMFS claims in the Draft EIS that the courts have defined the area of the ocean reserved for the Makah.  Due to the inadequacy of the comment period on this Draft EIS, this claim could not be confirmed nor could any legal description of the boundaries of the Makah U&A, if articulated by the court, be mapped to determine the true extent of the U&A.  This criticism is not meant to suggest that the Makah’s U&A does not include areas of the ocean but it would be useful and informative if NMFS provided the legal description of the Makah U&A – at least the portion that includes the Pacific Ocean – so that interested stakeholders can better understand the boundaries of this area.


5. 
The Makah tribe have not demonstrated the ability to engage in whaling in a manner consistent with the WCA’s prohibition on waste:



The Draft EIS defines “wasteful manner” as “a method of whaling that is not likely to result in the landing of a struck whale or that does not include all reasonable efforts to retrieve the whale.”  Draft EIS at 14.  NMFS has interpreted this standard to apply both to the process of whaling and of butchering the whale.  Indeed, in its 1996 final rule amending the WCA, NMFS indicated that the waste provision in the WCA applies to the butchering process as well as to the killing and landing of the whale.   Therefore, not only would a struck and lost whale constitute a violation of the “waste” standards in the WCA but so would the inefficient butchering of a landed whale resulting in the spoilage or waste of whale meat, blubber, or other whale products.



Though NMFS suggests that Makah tribal members “removed almost all edible portions of the meat and blubber from the whale (killed during the 1999 hunt) by midnight,”  Draft EIS at 1-38, videotape footage of the butchering of the whale demonstrates that the Makah had little idea how to butcher the whale and that, consequently, much of the whale was wasted.  This footage, appended to this comment letter and also available for viewing on the AWI website, was obtained by a eyewitness who was present at the beach where the 1999 whale was landed and who witnessed the butchering process.  Her written description of the butchering process that she captured on videotape provides compelling evidence of the incompetence of the Makah whalers in butchering the whale, their need for assistance from an Alaskan native and NMFS personnel to butcher the whale, and their decision to forego completing the butchering process to maximize the collection of all blubber and meat from the whale and to avoid wastage as is required by the WCA.  



Indeed, according to NMFS, the gray whale killed in 1999 generated 2000-3000 pounds of meat and 4000-5000 pounds of blubber.  Draft EIS at 3-236, 4,145.  Without an estimate of how much meat and blubber was likely available from the whale depending on his/her length, sex, and physical condition, this amount of whale meat/blubber may be high or low.  NMFS should provide such meat/blubber production estimates for gray whale if known so that the efficiency of the Makah in butchering this whale can be compared against some meaningful metric.



In addition, reports obtained from members of the Makah tribe document that the dead whale carcass was hauled to the tribe’s landfill shortly after the kill with considerable meat and blubber remaining attached.  While it is likely that scavenging birds, dogs, and other animals may have benefited from this unexpected food source, it is indisputable that the Makah violated the prohibition against waste contained in the WCA by allowing so much of the potential whale product from the killed whale to be discarded at the tribe’s landfill.  


The inability of the Makah whaler’s to efficiently butcher the killed whale and subsequent waste of whale products provides additional evidence that the Makah can’t meet the standards for ASW under the IWC.  



6.
Makah whaling will violate the conservation purposes of the MMPA:


As explained in the Draft EIS, the court in Anderson v. Evans defined the conservation purpose of the MMPA as “to ensure that marine mammals continue to be significant functioning element[s] in the ecosystem” and not “diminish below their optimum sustainable population.”  DEIS at 1-18.  


NMFS fails to define, geographically or otherwise, the ecosystem of relevance in determining whether Makah whaling could or would violate the conservation standards within the MMPA.   NMFS reports that the Makah Tribe claims that NMFS cannot deny the tribe’s MMPA waiver application since tribal whaling “would not cause the ENP stock of gray whales to fall below its optimum sustainable population or to cease to be a significant functioning element of the marine ecosystem.”  DEIS at 1-19 citing Makah Tribe 2005a and Makah Tribe 2006a).   If, as the Makah have done, the ecosystem is defined as the entire “marine ecosystem” inhabited by the ENP stock of gray whales it is not surprising that the Makah would conclude that its whaling could not violate the MMPA conservation standard.   Considering the significant and increasing anthropogenic threats to the gray whale it is not guaranteed that, even at this extraordinarily broad scale, Makah whaling may not adversely affect the gray whale over time.  If, however, the “ecosystem” is defined more specifically, there is no question that Makah whaling could violate the MMPA conservation standard. 


In the context of the species, the gray whale occupies or uses a substantial area of ocean ranging from portions of the Beaufort Sea in the north to the protected lagoons of Baja California along the Mexican coast.  This area does not constitute a single ecosystem but a series of ecosystem distinguished by physical, biological, oceanographic, and other characteristics.  The composition of the substrate, prey species and density, water temperature, water chemistry, and productivity of the Chukchi Sea in the Arctic (a primary gray whale summer feeding area) and habitat through which the gray whale migrates in Southern California are very different.  Similarly, the characteristics of the habitat occupied by resident whales off the northwest coast of Washington differs from that in the arctic and in Mexico.  



Though NMFS repeatedly references the MMPA conservation standard that marine mammals continue to be significant functioning elements in the ecosystem, it never defines the ecosystem in which this standard applies.  Considering that there are several different ecosystems occupied or used by gray whales, for the MMPA conservation standard to be meaningful NMFS must the individual ecosystems and determine if the Makah were allowed to whale whether the impacts of said whaling would violate the conservation standard.  For example, in this case, is the MMPA conservation standard applicable to the area occupied by the entire group of whales that comprise the PCFA (i.e., is the area occupied by whales within the PCFA considered a single ecosystem).  Alternatively, is the area defined as the ORSVI or the Makah U&A considered ecosystems in which the MMPA conservation standard would apply.


Beyond defining the “ecosystem” in question, NMFS must also determine if a Makah whale hunt would impair the ability of gray whales to be a significant functioning element within the ecosystem.  To make this determination, NMFS must understand the ecological and biological significance of gray whales within the ecosystem.  Though our knowledge of resident gray whale movements, distribution, habitat use patterns, and behavior has improved over decades since resident whales were first subject to study, our knowledge of their biological and ecological significance within the occupied areas remains paltry.  If we don’t understand the basic function of resident gray whales within an occupied ecosystem (regardless of how that ecosystem is defined), it is impossible to determine if the removal of resident whale through whaling will effect the gray whales ability to be a significant functioning element within the ecosystem.  Thus, beyond simply identifying the ecosystem or ecosystems in question, NMFS must also both disclose the functional significance of resident whales within the ecosystem as well as assessing the impact of Makah whaling to the gray whales’ role.  


Considering the likelihood that the Makah, if permitted to whale as described in the proposed action, will slaughter resident whales and that up to four resident whales could potentially be killed in a single year, the potential impacts to the functioning of the resident whales within the ecosystem could be significant.  The fact that 77 percent of resident whales in the ORSVI in 2005 were documented in the area in previous years (i.e., indicative of some level of site fidelity) only increases the potential impacts associated with removing a proportionately large number of resident whales potentially far in excess of the calculated PBR.  


7. 
NMFS must clarify how and to whom the Makah, if permitted to whale, can share whale products:



The IWC defines “subsistence use” to include the “personal consumption of whale products for food, fuel, shelter, clothing, tools, or transportation by participants in the whale harvest,” “the barter, trade, or sharing of whale products in their harvested form with relatives of the participants in the harvest, with others in the local community or with persons in locations other than the local community with whom local residents share familial, social, cultural, or economic ties” though “the predominant portion of the products from each whale are ordinarily directly consumed or utilized in their harvested form within the local community,” and “the making and selling of handicraft articles from whale products… .” Draft EIS at 1-22.  Though this definition is not contained in the ICRW or in the Schedule it was reportedly agreed to by the contracting governments of the IWC in 2004.  Draft EIS at 1-22.  



The IWC does not define the term “local consumption and distribution” in regard to the aboriginal use of whale products.  NMFS, however, interprets this term to mean that the Makah “could share whale products from any hunt within the borders of the United States with … relatives of participants in the harvest, others in the local community (both non-relatives and relatives), and persons in location other than the local community with whom local residents share familial, social, cultural, or economic ties.”  Draft EIS at 1-23, 2-15, 4-100.  This interpretation is so broad that the Makah could literally share whale products with anyone living in the United States including in Alaska, Hawaii, and potentially the U.S. territories.  For example, “relatives of  participants in the harvest” could live anywhere in the U.S. and persons with whom a Makah tribal member may share social, cultural, or economic ties could include virtually anyone including a friend, acquaintance, colleague, or business associate.  



It is improbable that the IWC intended for whale products taken from whales slaughtered in aboriginal hunts to be broadly distributed to virtually anyone within the country that allows the aboriginal whaling.  Indeed, the IWC’s definition of “subsistence use” specifies that the “predominant portion of the products from each whale are ordinarily directly consumed or utilized in their harvested form within the local community.”  Draft EIS at 1-22.   Other definitions provide additional evidence that the NMFS interpretation of how the Makah can use/share any potential products from a whale if the tribe is allowed to whale is far too liberal.  For example, the definition of “aboriginal subsistence whaling” adopted in 1981 by the Ad Hoc Technical Working Group on Development of Management Principles and Guidelines for Subsistence Catches of Whales by Indigenous [Aboriginal] Peoples, refers to whaling “for purposes of local aboriginal consumption” while the definition of “local aboriginal consumption” adopted by the same Ad Hoc group means the “traditional uses of whale products by local aboriginal, indigenous or native communities… .” Draft EIS at 1-30.  The gray whale catch limit language in the IWC Schedule also specifies that the “taking of gray whales from the Eastern stock in the North Pacific is permitted ..  only when the meat and products of such whales are to be used exclusively for local consumption by the aborigines.”  IWC Schedule, paragraph 13(b)(2) and Draft EIS at 1-35.  Finally, even the Makah, in its waiver application, make clear its intent to adopt tribal regulations that “will restrict the use of whale products to local consumption and ceremonial purposes..” which indicates that the Makah do not desire to have the ability to share whale products with anyone in the country with which they may have familial, social, cultural, or economic ties. 


Given these definitions and the Schedule language, the NMFS interpretation is far too broad and is destined, if the Makah were allowed to initiate whaling, to potentially lead to enforcement and other problems as whale meat could theoretically be shared with people living from Los Angeles to Miami and from New York City to Las Vegas.  Though there is no legal basis for NMFS to permit the Makah to whale, if it chooses to do so it must tighten up it interpretation of how and to whom whale products can be distributed and/or promulgate new regulations or standards to limit the distribution/use of said whale products to the Neah Bay reservation.  This would not prevent Makah or non-Makah who live off of the reservation from traveling to the reservation to partake in any potlatches but it would prohibit any whale meat or other whale products from being transported beyond the borders of the reservation.  If the Makah are genuinely only interested in whaling to ostensibly revive their traditional and cultural practices, it should have no objection to such restrictions.  


In addition to imposing restrictions on the distribution/sharing of whale products,  NMFS should also explicitly prohibit the sale of any whale product by anyone who participates in a whaling event and/or anyone who may receive whale products as the result of such an event.  Though the Makah have agreed that any whaling would be non-commercial (i.e., no sale of whale products except for native handicrafts manufactured using parts/products from the whale), the Makah have consistently claimed a right to commercially profit from the sale of whale products as they did through trading of whale products historically.  See Draft EIS at 3-330 (“…their original 1995 formal request to resume hunting of ENP gray whales stated that the Makah were reserving what they consider their treaty-secured right to whale for commercial purposes”).  If NMFS, despite the evidence to the contrary, elects to issue an MMPA waiver to the Makah tribe, establish regulations to restrict any hunt, and to issue the required MMPA permits, it absolutely has and should use its authority to impose more stringent conditions on the Makah regardless of the opinions, arguments, or claims of the tribe.  


8.
NMFS is obligated to comply with NEPA when attempting to obtain IWC acceptance of catch limits for aboriginal subsistence whaling:


NMFS claims that its positions on issues subject to debate within the IWC are not “final agency action” and, therefore, NEPA review is not required since such positions are subject to change during IWC negotiations making any review of the environmental impacts “speculative.”  Draft EIS at 1-24, 4-200.  In regard to positions taken or decisions made about aboriginal subsistence whaling by a U.S. indigenous group, NMFS’ interpretation of the applicability of NEPA is entirely inaccurate.  Prior to any IWC meeting where a U.S. aboriginal whaling catch limit is to be discussed, the U.S. makes a decision whether to seek such a catch limit and what number of whales it intends to request as part of the catch limit based on the alleged needs of the aboriginal group.  


This decision is not made on the fly nor is it formulated at the IWC meeting itself, rather there is a review and decision process undertaken well before the IWC meeting.  As a consequence, such a decision is a final agency action subject to NEPA review prior to an IWC meeting.  Such a review requires the U.S. to disclose the environmental impacts of its decision and, perhaps more importantly, provides the public with an opportunity to participate in the decision-making process and to possibly alter the decision to be made by NMFS either by convincing the agency to forego seeking a quota at all or to modify that quota (up or down) based on evidence presented regarding either the status of the stock in question or as to the alleged need of the aboriginal group.



In a June 2007 letter to NMFS, Friends of the Gray Whale and other groups criticized NMFS for failing to comply with NEPA prior to seeking a gray whale and bowhead whale quota for the Makah and Alaskan Inupiats, respectively, prior to IWC/59 in 2007.  That letter provides a detailed analysis of the applicability of NEPA to such decisions and counters the ongoing claims by NMFS that such decisions are not final agency actions.  



9.
The stated purpose and need for the proposed action are not legitimate:


NMFS asserts that the purpose of its proposed action is “to respond to the Makah’s request to hunt ENP gray whales for ceremonial and subsistence purposes” and that the alleged need is “to address (its) federal trust responsibilities to the Makah.”  Draft EIS at 1-27.  Strangely, since NMFS is the federal agency responsible for NEPA compliance, it also discloses that the Makah’s purpose is “to resume its traditional hunting of gray whales under its treaty right” and its need is “to exercise its treaty whaling rights to provide a traditional subsistence resource to the community and to sustain and revitalize the ceremonial, cultural, and social aspects of its whaling traditions.”  Id.



As previously mentioned, the IWC does not permit aboriginal subsistence whaling for “ceremonial purposes” or to advance any “social aspects” of a whaling tradition and such references should be deleted from the Draft EIS.  Aboriginal whaling is only permitted when an aboriginal/indigenous group can demonstrate a “continuing traditional dependence on whaling and on the use of whales,” Draft EIS at 1-30 and when whale products are needed to meet an aboriginal group’s “nutritional, subsistence, and cultural requirements.”  Id.
  The use of the conjunctive “and” in that definition indicates that cultural needs alone are not a basis for qualifying for an aboriginal subsistence whaling quota as there must also be a nutritional and subsistence need.  Furthermore, in IWC Resolution 1994-4 which established three broad objectives for evaluating aboriginal whaling requests from contracting governments, any alleged cultural need is directly tied to “nutritional requirements.”  Draft EIS at 1-21.  Again, the use of the conjunctive “and” when referencing so-called “cultural and nutritional requirements” makes it clear that cultural needs alone are not a sufficient basis for either seeking or being granted an aboriginal subsistence whaling quota.  


Thus, the fact that some Makah have an interest in resuming whaling to enhance traditional ceremonies, to allegedly spur interest in their traditional language, to enhance traditional values, or to give more meaning to traditional whaling songs is irrelevant.



Thus, the “nutritional requirements” of the aboriginal group is the key factor in determining if the group qualifies for an aboriginal subsistence whaling quota.
  To be consistent with the concept of “subsistence use,” however, the alleged nutritional need for whale products must be based on a demonstrable need to include whale products in the diet for health reasons and/or to ensure the survival of the group.   Simply enjoying the taste of whale meat/blubber and/or a preference for whale meat/blubber over venison, domestic beef, or fish is not an appropriate justification for an aboriginal subsistence whaling quota.  



In this case, neither the Makah nor NMFS has provided any evidence that the Makah must have access to gray whale meat, blubber, or other products in order to subsist.  Indeed, over the past eighty years during which time he Makah have killed a single whale, there is no demonstrable evidence that the tribe’s lack of access to whale meat, blubber, or other products has adversely affected its ability to subsist.  If anything, evidence presented in the Draft EIS indicates that the Makah have no compelling need to access and consume whale meat/products to address any dietary deficiency.  



Similarly, the mere fact that the Makah claim to have a treaty “right” allowing it to whale has no bearing on whether the Makah have a legitimate subsistence need to whale.  As previously mentioned, the fact that Congress failed to provide an exemption for the Makah or other mainland Native American groups to permit their killing of marine mammals as it did for Alaskan Natives when promulgating the MMPA is evidence that the Makah’s treaty rights relevant to whaling and sealing have been abrogated.  If there is no treaty right than the Makah can’t rely on this claim in attempting to secure U.S. approval to whale and the U.S. has no federal trust responsibility to the Makah.  


Even if this treaty right remains intact, a treaty right is not one of the criteria used by the IWC to determine subsistence need.  While such a treaty right may be of relevance domestically, since U.S. law recognizes the IWC as the preeminent authority in the management of whales, a treaty right has no bearing on whether the IWC’s criteria for aboriginal subsistence whaling can or has been met.  If the IWC’s criteria has not been met then, under U.S. law, even if the IWC were to set a catch limit, NMFS cannot allocate the catch limit to the aboriginal group.   



Since neither NMFS nor the Makah have provided demonstrable evidence as to the tribe’s subsistence need for gray whale meat/products, since any alleged cultural need to whale is tied to “nutritional requirements,” since “ceremonial” or “social aspects” of aboriginal whaling are not relevant IWC criteria, and since any treaty right has no bearing on whether a group meets the aboriginal subsistence whaling standards imposed by the IWC, NMFS has failed to identify a legitimate purpose or need for the proposed action.   Furthermore, if the existing purpose and need statement is deemed to be acceptable by NMFS then each and every time the Makah decide to request a modification to any gray whale MMPA waiver it may receive and/or if the tribe (as AWI suspects is its intention) elects to seek a waiver and permit to authorize the expansion of its whaling program (if approved) to include other whale species, including humpback whales, NMFS will be obligated to engage in a new NEPA and waiver process in response to each such application.   If NMFS would set the bar higher and develop or force the Makah to meet a higher standard in regard to the alleged purpose and need for whaling – as is required by NEPA – it could avoid problems in the future with the Makah attempting to expand and escalate any whaling activities if NMFS errs by authorizing a gray whale hunt at this time.  Without a legitimate purpose and need, the Draft EIS is incomplete, illegal, and no further action should be undertaken pending, at a minimum, the development of a credible purpose and need statement.  



10.
NMFS has failed to adequately articulate the jurisdictional issue relevant to the proposed whaling and has not provided an adequate discussion of the agency-specific statutes and regulations and their relationship to any proposed whaling:



The jurisdictional issues off the northwest coast of Washington are complicated.  In addition to the Makah Reservation and its U&A, much of the marine zone is dominated by the Olympic Coast National Marine Sanctuary (OCNMS), the Washington Islands National Wildlife Refuge Complex managed by the FWS, and even Olympic National Park under the management responsibility of the National Park Service has limited jurisdiction.  To complicate matters further the U.S. Coast Guard has established a regulated navigation area surrounding the Makah reservation and extending south along the coast approximately to the coast near the southern tip of Lake Ozette, see map in Draft EIS at 3-3, and the U.S. military uses much of the area for training and other activities given the presence of dozens of military bases and presumably tens of thousands of military personnel based in the Seattle/Puget Sound area.  



NMFS attempts to provide a summary of the statutory and regulatory authority of most of the agencies who manage or use land or marine areas in northwest Washington.  It’s analysis, however, is woefully inadequate.  



As an initial matter, the map contained in the Draft EIS at 3-3 is likely inaccurate.  For example, it is unclear if the map is actually drawn to the correct scale.  If it is, the map suggests that the jurisdiction of the Washington Island National Wildlife Refuge complex extends out approximately 10 miles from shore.  Interestingly, the map depiction of the boundary of the refuges is similar to maps contained in the Washington Island National Wildlife Refuges Comprehensive Conservation Plan which, as discussed below, raises a number of questions about the applicability of other FWS statutes and regulations to any proposed whaling.  



However, AWI understands that not only is this depiction of the external boundary of the refuge complex inaccurate but that the ten-mile wide strip of coastal waters depicted on the map as being part of the refuge complex does not correctly depict the FWS’s area of jurisdiction.  Indeed, the FWS only has jurisdiction on the coastal islands that are part of the refuge complex from the mean high tide line and up or toward the terrestrial habitat.  The NPS has jurisdiction along the portion of the coastal area occupied by Olympic National Park from the mean low time mark an up or toward the terrestrial habitat.  The NPS also has jurisdiction from the mean low tide to the mean high tide lines around each of the islands within the refuge complex.  The actual marine or aquatic habitat  is under the management jurisdiction of the OCNMS.  Assuming AWI’s understanding of these jurisdictional issues are accurate, NMFS must replace the map on 3-3 with a map that more accurately depicts that actual jurisdiction of the OCNMS, FWS, and NPS.


OCNMS was designated in 1994 pursuant to the National Marine Sanctuaries Act,  Draft EIS at 3-4, due to its “highly productive, nearly pristine ocean and coastal environment that is important to the continued survival of several ecologically and commercially important species of fish, seabirds, and marine mammals.”  Id.  According to NMFS, regulations governing the management of the OCNMS “prohibit taking any marine mammal … except as authorized by the Marine Mammal Protection Act, … or pursuant to any treaty with an Indian tribe to which the United States is a party.”  Draft EIS at 3-6.  If a tribal treaty is applicable then any “taking” of a marine mammal must be exercised in accordance with the MMPA and other relevant federal statutes.  Id. and Draft EIS at 2-23.  In this case, the Makah cannot satisfy this standard and, therefore, cannot be permitted to engage in whaling within the OCNMS.  First, as previously explained, NMFS has failed to demonstrate that the conservation standard within the MMPA can be met if the Makah are allowed to whale since it has not defined the ecosystem in play nor has it determined if the slaughter of whales within that ecosystem will significantly impair the function of the whales within that ecosystem.  Moreover, since the Makah’s treaty was effectively abrogated when Congress promulgated the MMPA and, in doing so, provided an exemption only for Alaskan natives, the treaty is no longer a relevant defense to allow the Makah to whale within the OCNMS.  Without a valid treaty right, the OCNMS has no obligation to allow whaling within its borders though, presumably, the Makah could apply for a permit to obtain permission to engage in whaling.


The Washington Island National Wildlife Refuges include the Quillayute Needles, Flattery Rocks, and Copalis refuges.  These refuges are comprised of more than 870 islands, rocks, and reefs extending for more than 100 miles along the coast of WA.  Draft EIS at 3-8.  If the map in the Draft EIS on page 3-3 accurately depicts the area of jurisdiction for the FWS as including all islands and water from the coast to approximately 10 miles (based on the scale provided on the map), other laws governing the management of wildlife within the National Wildlife Refuge system would be applicable.  For example, if whaling were to be permitted within this area, the FWS would have to, in addition to the completion of Comprehensive Conservation Plan, would have to publish a compatibility determination for whaling, a whaling hunt plan, would have to subject any whaling program within the refuge areas to NEPA compliance, and would have to promulgate refuge specific regulations to authorize whaling.  Based on a review of the Final CCP for the refuge published in 2007, no such analyses or regulations have been conducted or promulgated.  


The Final CCP specifies that the FWS goals for the Washington Island refuges “are to minimize or eliminate disturbance to wildlife.”  Final CCP at 1-22.  To accomplish this the FWS has adopted as part of its proposed action evaluated during its CCP process the creation of a voluntary 200-yard boat-free zone around each of the refuge islands.  Final CCP at 2-4, 2-22.  In regard to tribal use of refuge islands, the FWS intends to develop agreements with each tribe which would be done separately from the CCP process. Final CCP at 2-2.  The status of these agreements is unknown.  


Despite the FWS decision to establish such a boat-free zone which had to be known to NMFS when it was preparing the Draft EIS, NMFS’ proposed action (Alternative 2) would allow the Makah to hunt and kill whales within this 200-yard boat-free zone.   NMFS, as a sister federal agency to the FWS, should not promote an alternative whaling plan that would directly violate a management decision made by the FWS in order to protect wildlife species that utilize refuge islands.  The fact that the boat-free zone is voluntary (since FWS does not have jurisdiction over the water surrounding its islands) is irrelevant given the FWS’ stated conservation need for establish said zone.  Alternative 4 is largely mimetic of Alternative 2 except that it prohibits whaling within the 200-yard zone around each island consistent with the FWS management decision. 


Though the FWS claims that it will enter into agreements with the tribes, presumably including the Makah, to determine when and under what circumstances the tribes may have access to the islands, it is entirely unclear if the Makah can be legally permitted to land and butcher a whale on any of the refuge islands without the FWS having to engaged in additional analysis and/or publish additional regulations to permit such activities.  Moreover, considering that the refuge islands are designated as Wilderness Areas, Draft EIS at 3-260, additional restrictions on the use of such islands and on the operation of motorized vehicles or equipment on or potentially near such islands (depending on the established boundary of the Wilderness areas).  These same restrictions would apply to other federal lands that are designated wilderness including within Olympic National Park. 


This is further complicated by the fact that the NPS manages a portion of the islands from the mean low-tide mark to the mean high-tide mark.  Within these areas, the NPS Organic Act would be applicable.  This statute and its implementing regulations provide some of the most protective standards for the management of any federal land areas.  Among other things, the NPS must determine if any activity constitutes an impairment of NPS resources including wildlife, air quality, water quality, the viewshed (or the scenic quality), and the natural quiet or the values of serenity/solitude found in national parks.  Beyond determining if a activity will cause an impairment, NPS Policies also require the agency to determine if the activity creates an “unacceptable impact.”  If an activity causes an impairment, the activity must be altered so as to mitigate its impact to avoid an impairment or it must be prohibited.  The determination of an “unacceptable impact” is, in effect, a buffer to avoid the NPS permitting any actions that are likely to cause an impairment by avoiding activities that cause unacceptable impacts.  Moreover, in nearly all national parks, including Olympic National Park, the intentional killing or slaughter of any park wildlife is prohibited.  Thus, if the Makah were permitted to whale and NMFS did not prohibit such whaling within the 200-yard boat-free zone established by the FWS, the Makah could not legally pursue, kill, or finish off a wounded whale, or butcher a whale within the low-tide to high-tide zone around the refuge islands that is under the jurisdiction of the NPS.  These same restrictions would apply if the Makah attempted to pursue, kill, dispatch a wounded whale, or land and butcher a whale on any land/water areas under the jurisdiction of the NPS within that portion of the Olympic National Park which is located along the northwest Washington coast.


NMFS has entirely failed to disclose or discuss the jurisdictional issues raised above within the Draft EIS.  While some discussion of the responsibilities of the different agencies is provided, the analysis is weak at best and is often confusing and inaccurate.  The NMFS must not promote any alternative that would violate the FWS’s decision to establish a voluntary 200-yard boat-free zone to protect refuge wildlife.  Moreover, it has to disclose and discuss the relevant FWS and NPS laws that are applicable to the pursuing, slaughtering, killing a wounded whale, and/or butchering a whale on lands under the jurisdiction of the NPS or FWS.



11.  
NMFS claims that Alternative 1 would not result in any reduction in gray whale mortality is purposefully intended to dissuade the public from supporting this alternative and is in error:



Throughout the Draft EIS, particularly in Chapter 4, NMFS claims that if it “does not authorize a Makah gray whale hunt, or authorizes a hunt for fewer whales than provided in the bilateral agreement, the Russian Federation could authorize the Chukotka Natives to take any of the unused catch limit.”  Draft EIS at 4-4, 4-32, 4-44, 4-46.  In other words, NMFS is claiming that selection of the no-action alternatives will provide no measurable benefit to gray whales by reducing the numbers slaughtered since whatever number of whales the Makah do not kill can be killed by the Chukotkan natives in Russia.  This is a deliberate effort intended to downplay the benefits of Alternative 1 for gray whales thereby biasing public opinion against this alternative since it will, according to NMFS, result in no net benefit for the gray whales.  At the same time, NMFS may be attempting to set itself up to make a legal argument to counter any lawsuit that may be filed to challenge its decision to permit the Makah to whale by claiming that there is no legal remedy available to provide relief to the harms claimed by any plaintiffs since the same number of gray whales will be killed whether the Makah kill them or not.  Such a purposeful effort to bias public opinion against Alternative 1 or to make false claims to bolster some future legal argument is entirely inappropriate and, of course, inaccurate.


As an initial matter, the NMFS claim that any whales not killed by the Makah could be killed by Russian natives assumes that only migratory whales would be killed by the Makah.  This is a risky assumption considering the behavioral characteristics of resident whales who tend to occupy areas close to the coast and who remain in the area for an extended period of time increasing the likelihood that they would be targeted in a hunt versus migratory whales who, though also traversing habitat close to the coast, would not remain within the Makah U&A for as long.  Any resident whales killed by the Makah would not and could not be accessible to the Russian natives.  


Second, the Chukotkan natives have not taken their full quota of gray whales in recent years if ever and there is no reason to believe that if NMFS rejects the Makah’s bid to whale that the Chukotkans will suddenly increase their slaughter of gray whales to compensate for the whales the Makah or not permitted to kill.  



Finally, the claim that failure to authorize the Makah whale hunt would, under the terms of the bilateral agreement with Russia, allow the Russian natives to kill any of the unused gray whale catch limit assumes that neither the U.S. nor Russia would seek an amendment to the catch limit quota to reduce it by the number of strikes and whales allocated to the Makah by agreement between the U.S. and Russia.  Indeed, if the U.S. denies the Makah’s MMPA waiver application and/or if a court were to again rule that U.S. actions were illegal, the U.S. would be obligated to report such developments to the IWC and adjust the catch limit accordingly since, among other reasons, the Russians do not have a legitimate demonstrable need for additional gray whales.
  If under such a scenario, neither the U.S. nor Russia acts to amend the catch limit another IWC contracting government could in order to ensure that any catch limit accepted for the Russian Federation is consistent with the needs of its native peoples.


For the foregoing reasons, NMFS must amend any language contained in the Draft EIS that suggests that the selection of Alternative 1 will not result in a single gray whale being spared slaughter and must reevaluate the environmental impact of Alternative 1 recognizing that its selection would, indeed, save a certain number of whales from human-caused slaughter.



12.  
NMFS has failed to adequately address welfare concerns associated with the proposed hunt:



Both US domestic laws and the IWC require that whaling be conducted humanely.  Under the MMPA, NMFS must make a finding that any whaling is humane which is defined as inflicting the least possible degree of pain and suffering practicable.  Draft EIS at 3-111 citing 16 USC 1362(4); 50 CFR 216.3.  The IWC definition of humane killing is “death brought about without pain, stress, or distress perceptible to the animal…”  Id.  NMFS downplays the significance of welfare concerns associated with the proposed whale hunt based primarily on the alleged relatively rapid kill (8 minutes) of the gray whale slaughtered by the Makah in 1999.  Draft EIS at 4-41.  Even assuming that this time to death is accurate, NMFS concedes that the whale targeted during the 2007 illegal whale hunt was hit with at least four harpoons and shot 16 times with high caliber weapons but still did not die for some ten hours after being struck with the initial harpoon.
  The fact that four of the five Makah whalers involved in this incident trained for and participated in the 1999 hunt and that one, Wayne Johnson, was the captain during the 1999 hunt suggests that the reported results of the 1999 hunt may be an anomaly and that future hunts will likely involve significantly more suffering by the targeted whales.  


While the weapons and munitions used in the various aboriginal hunts differ, the fact that times to death for whales pursued and killed by Chukotkan natives, by Greenland subsistence hunters, and by Alaskan natives are much higher than that reported by the Makah for the 1999 hunt provides additional evidence that the 1999 results may be anomalous and not predictive of future hunt results.  In Greenland, for example, where the subsistence hunters have far more experience killing whales than do the Makah, the average time to death for minke whales was 21 minutes with a maximum time to death of 90 minutes.  Draft EIS at 3-117.  Admittedly, the rifles used by Greenland’s subsistence hunters are smaller caliber than the weapons used by the Makah but minke whales are also smaller than gray whales.   In Chukotka, where only rifles were used as the killing weapon, the reported average time to death for 40 whales was 47 minutes (minimum 5 minutes, maximum 3 hours and 20 minutes).  For Alaskan native whalers reported times to death were also high.


Considering the much longer times to death documented in other aboriginal hunts, including the Alaskan bowhead hunt, NMFS discount or ignore the possibility that the reported time to death of the whale killed by the Makah in 1999 was an anomaly and that future kills will not be so rapid (though eight minutes can by no means be considered instantaneous).  Consequently, NMFS must assume, for the purpose of its analysis and in regard to its mandate under the MMPA to determine if whaling is humane, that the time to death in future Makah whale hunts is likely to be higher raising significant animal welfare concerns.



13.
NMFS has failed to adequately evaluate the potential health impacts associated with contaminant loads in gray whales:



The issue of so-called “stinky whales” has been a subject of discussion at the IWC for years based on concerns raised by the Russian Federation over its identification of a small number of whales that emit a medicinal odor whose meat and blubber is inedible if the whale is killed.  Efforts have been made by a number of governments, including the Russian and US governments, to determine the cause of this odor for years yet any laboratory findings or conclusions from such studies either are not being released to the public or have not been completed.  There has also been, rather surprisingly, difficulties associated with obtaining, packaging, and shipping appropriate samples for analysis.  


While conclusive evidence of the source of the reported odor remains unreported or unknown, a report provided by the Russian Federation at IWC/60 claims that it found high levels of PCBE’s in a sample of the liquid taken from a sample obtained from a “stinky” gray whale killed by the Chukotkan natives.  The liquid was obtained after the frozen sample had thawed.  PCBEs are used as flame retardants both for fighting forest fires and in the manufacturing of a variety of household goods.  



Since the Chukotkan natives have documented the presence of “stinky” whales it is presumed, but not actually proven, that “stinky” whale also migrate along the west coast of the U.S. and potentially could be killed by the Makah (if the Makah are allowed to whale).  While the Makah may elect not to consume any portion of a “stinky” whale, if they did choose to consume any portion of the whale this would raise concerns about the possibility of impacts to their own health.  



This is not the only contaminant documented in gray whales that may be of concern both for the health of the gray whale and, if consumed, for the health of the Makah.  Though many studies suggest that gray whales have lower levels of heavy metal contaminants compared to other marine mammals, there are other persistent organic compounds that may be of greater concern particularly due to potential health impacts to the Makah.   NMFS, for example, reports that “numerous researchers have documented concentrations of organic and inorganic contaminants in the tissues (muscle, organs, et.) of the gray whales proposed for hunting by the Makah.  Draft EIS at 3-301 citing Varanasi et al. 1994; Jarman et al. 1996; Krahn et al. 2001; Mendex et al. 2002; Ruelas-Inzunza and Paez-Osuna 2002; Tilbury et al. 2002; Ruelas-Inzunza et al. 2003; Dehn et al 2006a; Dehn et al. 2006b). Table 3-44 in the Draft EIS (page 3-304) contains a list of the concentrations of organic compounds measured in freshly harvested and stranded gray whale tissues including DDTs, dieldrin, hexachlorobenzene, and PCBs.  NMFS includes a Table in the Draft EIS documented the levels of these compounds found in gray whales but fails to explain if these levels are in excess of what is considered safe for human consumption.  Since NMFS is considering through this process the possibility of allowing the Makah to hunt and consume gray whales, it must do more than simply disclose the level of various contaminants found in gray whale by comparing these levels to any government safety standards.


Considering the amount of seafood consumed by the Makah, the amount of contaminants (i.e., heavy metals, organic compounds, and other toxic chemicals) likely or documented to be in those foodstuffs, and other contaminants in the environment, the cumulative impact of continuing to consume their existing diet while potentially adding gray whale blubber/meat/organs to their diet may pose unique yet unknown risks to the health of Makah tribal members.  NMFS concedes that such cumulative impacts may be of concern.



“While there is documented evidence of the beneficial effects of the nutrients in marine foods, persistent and potentially toxic chemicals also occur and are documented in the diets of native subsistence populations (citation omitted).  In considering the type and amount of chemicals the Makah could ingest by consuming whale products, their continuing exposure to these contaminants is also a result of their ongoing, high consumption of other seafood products, including finfish and shellfish.”  Draft EIS at 3-301.



Because of this potential cumulative impact posed by the Makah’s consumption of various seafood products, including potentially gray whale, all of which may contain some level of contaminants, NMFS must do more than simply disclose information about chemical and other contaminants in gray whales by actually assessing the likely impact, both by individual chemical and through synergistic affects, on gray whales and by considering how the consumption of gray whale products both separately and in combination with the other traditional food products used by the Makah will impact human health.


14.  
NMFS analysis of the social environmental is incomplete, inaccurate, and biased:



According the NMFS and the Makah, a resumption of whaling is necessary to promote the restoration of Makah cultural and to achieve a spiritual awakening among tribal members.  As stated in the Draft EIS, “the Tribe believes it must revive thee traditions (whaling) to combat the social disruption resulting from the rapid changes of the last century and a half.”  Draft EIS at 3-213.  Examples of such social disruption are teenage pregnancy, children dropping out from high-school, substance abuse, and juvenile crime. In other words, the Makah believe that a resumption of whaling will help address these social problems by presumably restoring pride and reinvigorating the role of traditional culture into the lives of tribal members.   NMFS, however, provides no evidence to suggest that such impacts are likely as a result of allowing the tribe to whale.  If these and other specific problems are, in fact, the basis for allowing the Makah to whale, NMFS should quantify the current severity of such social problems on the reservation so that, in the future, the impact of whaling can be measured.  


NMFS suggests that whaling will provide benefits to the tribe beyond merely providing access to gray whale meat/blubber as it will increase the interests of young people in learning the Makah’s traditional language, in practicing ceremonial rituals associated with whaling, and by giving the youngsters role models in the community.  It is, however, unclear why whaling needs to be practiced for these benefits to be realized.  Indeed, the Makah already have initiated a program to encourage its tribal members to learn the traditional language, it is not barred from engaging in any ceremonies, and surely there presumably already are individuals in the community that can and should be role models for the younger generation.  



A great deal of emphasis is placed on the alleged spiritual and physical preparations undertaken by those who participated in the 1999.  While it is hoped that such preparations were undertaken by all who participated in the hunt, there is no proof that all participants engaged in all traditional preparations particularly those of a spiritual nature.  There also was and is no requirement that those participating in the hunt engage in such rituals (i.e., ritual bathing, praying, rubbing the skin with boughs and nettles, engaging imitative performances; Draft EIS at 3-227) or that there family members do so as was the case historically (i.e., the whaler’s wife would be expected to lay quietly while her husband was out whaling so that the whale “would give itself to her husband”; Draft EIS at 3-228.  Moreover, despite the alleged importance of such spiritual and physical preparations for whaling, there is no evidence that such preparations were made before the five Makah tribal members (including four who participated in the 1999 hunt) engaged in the illegal hunt of a gray whale in September 2007.  These individuals were not engaged in the exercise of any spiritual journey, they simply had grown impatient with the current NEPA and MMPA process and wanted to make a statement about the tribe’s alleged treaty right.  


The bulk of the information contained in the Draft EIS regarding the social environment and discussions about the history of whaling, the spiritual importance of whaling, and the cultural value of whaling to the tribe is from work done by Renker.  While Renker’s qualifications to conduct the work, including preparation of the tribe’s 1997 and 2002 needs statements submitted to the IWC, may be appropriate but she cannot be considered unbiased due to the fact that she is married to a member of the Makah Tribe who was or is a member of the Makah Whaling Commission.  It is understood that NMFS was aware of this clear conflict of interest but elected to not engage any other qualified anthropologists who would not have such a clear conflict to review and critique Renker’s analyses or to prepare an independent report documenting the tribe’s alleged needs.


The bias of Renker is best reflected in her conduct of at least two Makah household surveys attempting to measure Makah interest in whaling or support for not resuming whaling one in 2001 and another in 2006.  One of many deficiencies in the 2002 survey methodology and implementation was the fact that when the researchers identified four Makah households known to be opposed to tribal whaling in their random selection of households to survey the researcher completed the survey instead answer negatively to all questions regarding support of the hunt or use of whale products instead of going ahead and surveying all of the randomly drawn households.  Not only is this entirely inconsistent with any valid survey methodology but it also raises a question as to whether the researchers manipulated the data of the households that were surveyed to generate results that would suggest that whaling has more tribal support than it actually does.  


Though the Makah claim that it must resuming whaling to promote a cultural and spiritual revival among its people, that is simply not true.  As evidenced in the Draft EIS, in the 1960s a small group of elderly Makah women initiated an effort to teach other tribal members about the cultural traditions of their people.  Draft EIS at 3-239.  At about the same time valuable archeological discoveries were being made at the Makah’s ancient Ozette village site.  These discoveries also provided an important impetus for renewed respect of and interest in the knowledge of Makah elders.  As a result of these discoveries the Makah Cultural and Research Center was created to support Makah cultural activities.  Draft EIS at 3-239.  Indeed, from the 1960’s to the present the Makah have engaged in many efforts to revitalize their traditional culture.  To what degree these efforts have been successful is not disclosed in the Draft EIS.  If they have been successful then this diminishes the alleged cultural need for whaling.  If they haven’t been successful then it’s unclear if a return to whaling will actually reverse such trends or aid in addressing the social problems on the reservation.  



15.
NMFS contracting with Parametrix Inc. to assist in the preparation of the Draft EIS presents and clear conflict of interest:



It has long been suspected if not known that NMFS had entered into a consultative relationship with a private firm, Parametrix Inc., to gain its assistance in compiling relevant information, analyzing the information, and preparing the Draft EIS.  In the List of Preparers and Agencies Consulted in the Draft EIS, a Parametrix Inc. official is listed as the Parametrix Project Manager.  While there is nothing untoward or illegal about NMFS hiring a private consulting firm to prepare a NEPA document, Parametrix Inc. has a clear conflict of interest in this case which should have immediately disqualified it from consideration as a consultant in the preparation of the Draft EIS.  



This conflict is due to the fact that the Makah Tribe has routinely hired Parametrix, Inc. to prepare various reports or analysis for the use of the tribe.  NMFS has also used and continues to use Parametrix as a consultant on some of its other fishery related projects.  While the latter relationship is of no significant consequence, the former relationship is as it taints the objectivity of the entire Draft EIS.  



As a consequence of this existing and potentially long-term professional and financial relationship between Parametrix and the Makah, a conflict of interest in NMFS hiring Parametrix to prepare the Draft EIS is indisputable.  The fact that Parametrix officials signed a government form claiming not to have a conflict of interest is entirely erroneous given the firm’s preexisting relationship with the tribe.  Moreover, the explanation provided by Makah Tribal Chairman Micah McCarty at the June 2008 public meeting at which the Draft EIS was discussed that the specific Parametrix office working on the Draft EIS is different than the office who had worked and continued to work with the Makah on its projects is irrelevant.  Parametrix is Parametrix regardless of what office worked on what project.


NMFS did not disclose the role of Parametrix in preparing the Draft EIS anywhere in the actual document with the exception of the listing of the Parametrix Project Manager at the end of the document.  It is not clear if Parametrix was responsible for the preparation of the entire Draft EIS or only portion of the analysis.  If the latter, it is not clear what portions were the responsibility of Parametrix.  This conflict of interest problem is significant and can’t be remedied except by NMFS terminating the existing process and starting anew by either preparing an analysis in-house or be hiring another consultant, that does not have any financial or professional ties to the Makah tribe, to prepare the new environmental document.  Continuing this process without addressing this serious problem is unacceptable and could result in the entire document being invalidated by a court of law.  


16.  
NMFS has underestimated the potential precedent that would be set if it authorized Makah whaling by granting the requested waiver:



NMFS largely discounts that possibility that if it were to grant the Makah the requested MMPA waiver, authorize the tribe to engage in aboriginal whaling, and allocate a gray whale quota to the tribe for that purpose that other tribes may seek similar opportunities, that other countries may use this as justification for aboriginal whaling requests for their aboriginal groups, or that it would lead to additional MMPA waiver requests.  It provides virtually no credible data or analysis to substantiate these claims apparently believing that wishful thinking is a sufficient basis for ignoring such precedential impacts.  


In regard to other tribes, NMFS claims that the Makah are the only tribe whose treaty explicitly protects its whaling practices.  While this may be true, it ignores the fact that many of the other treaties between the U.S. and various tribes protect tribal rights for fishing and hunting.  For tribes that occupied coastal areas, hunting may have very well including the pursuit and killing of marine mammals including cetaceans.  The mere fact that the treaty language does not explicitly reference whaling may not be sufficient in a court of law to convince a judge that a tribe that can document a history of hunting cetaceans did not intent to protect that practice when it signed a treaty with the U.S. government protecting its hunting rights.  It is not known how many coastal tribes have treaties with the U.S. government and/or what specific rights are protected in those treaties.  NMFS discounts the possibility that other tribes would seek aboriginal status under the WCA by arguing that no tribe has done so even though the Alaskan natives were granted such status 29 years ago while the Makah gained said status 9 years ago.  Draft EIS at 4-199.  This claim ignores the fact that the Makah’s efforts to resume whaling have been highly controversial and subject to two federal lawsuits which may have dissuaded other tribes to pursue similar opportunities until and unless NMFS is successful in authorizing whaling by the Makah and such authorization withstands any potential legal challenge.  If that were to occur, other tribes may then pursue opportunities mimetic of those provided by the Makah believing that there proposals would be less controversial since the precedent would have already been set by the Makah.



NMFS must disclose information about other tribal treaties in its analysis and should consult with appropriate legal scholars and/or the relevant case law as to the likely interpretation of hunting rights as applied to coastal tribes.  If the courts, as is likely, are predisposed to interpreting the language of treaties quite broadly, NMFS cannot discount the likelihood that granting permission to the Makah to whale could open the floodgates of proposals from other tribes to be provided similar opportunities.  


Though NMFS discounts the precedential impact of granting the requested waiver to the Makah, Draft EIS at 4-198, it concedes that its waiver of the moratorium and issuance of regulations and permits for the Makah to hunt whales “has the potential to lead to additional requests for MMPA waivers from non-Indians or Indian tribes, and ultimately to the federally-authorized take of additional marine mammals,” Draft EIS at 4-197, and that “it is possible that implementation of Alternatives 2 through 6 could lead to increased federally authorized take by other Indian tribes.”  Draft EIS at 4-198.  NMFS uses Alaska’s request for a waiver for 10 species submitted in 1976 as evidence of a likely lack of precedential impact of the issuance of a waiver to the Makah by arguing that Alaska’s request did not generate additional requests for other states.  Draft EIS at 4-198Of course, this may be due to a successful legal challenge to this waiver by Alaskan natives.  Draft EIS at 4-197.  


In regard to the implications of a Makah whale hunt within the IWC, NMFS claims that countries may choose to use the Makah example to justify their future proposals to allow aboriginal or similar whaling in their countries but that this will not alter the position of the U.S. in regard to its opposition to commercial whaling, will not affect the existing moratorium, and will not prevent the U.S. from actively pursuing its positions within the IWC.  Draft EIS at 4-200.  Considering that the U.S. is currently leading an IWC effort to develop a compromise package that may permit the resumption of commercial whaling and/or create a new category of so-called community based whaling to placate the Japanese and its allies, the U.S. claims that the Makah whale hunt would not or has not altered its internal policies in regard to IWC matters of concern would appear to be invalid.  


NMFS concedes, however, that Japan or other countries could use approval of Makah whaling despite the tribe’s substantial hiatus in whaling by the Makah as an expansion of the definition of aboriginal subsistence whaling (which it certainly is) in order to bolster their requests for IWC approval of whaling operation similar to aboriginal subsistence whaling activities (i.e., coastal whaling) but which don’t precisely meet the IWC accepted definition of such activities (as is the case with the Makah).  Draft EIS at 4-201.  NFMS discounts such an impact by claiming that this argument has been made even in the absence of the Makah hunt.  While this may or may not be true, it is indisputable if NMFS ultimately allows the Makah to hunt that countries will exploit that approval to argue that just as the IWC issued a gray whale quota to the U.S. and Russia even though the Makah cannot meet the definition of aboriginal subsistence whaling, the IWC should provide such opportunities to other coastal/indigenous groups even if their circumstances also are not consistent with IWC accepted definitions of subsistence use.  In essence, U.S. approval of Makah whaling will be a de facto expansion of the definition of subsistence use.  


While the U.S. continues to claim that its position on commercial whaling, the moratorium, scientific whaling, and other hot button issues within the IWC has not changed as alleged by conservation groups, the fact is that over the past decade or so (remarkably coincident with the U.S. efforts to secure a gray whale quota for the Makah), U.S. whale conservation efforts and policies have weakened considerably.  The Alaskan bowhead hunt and obtaining the bowhead quota every five years from the IWC has become the key issues that now dictates all other U.S. positions within the IWC.   Considering the time and expense incurred by the U.S. in its continuing efforts to permit the Makah to whale, it is clear that this issue may be of equal importance to the government thereby also becoming a key consideration in U.S. deliberations on IWC issues of concern.  


Finally, as NMFS concedes in the Draft EIS, not a single previous MMPA waiver application that it has processed has ever resulted in a successful waiver of the MMPA.   Draft EIS at 3-312.   Though NMFS has previously approved such applications, those have been found to be invalid by the courts.  The issuance of a waiver to the Makah could, if not invalidated by a court, provide a blueprint of sorts for future waiver requests which would not only require NMFS to expend considerable resources to complete the complicated waiver process but could also begin to impact marine mammal populations depending on the final disposition of such applications.


Conclusion:


For all of the reasons articulated above, NMFS has no choice to either select Alternative 1 (the no-action alternative) or terminate the current process and begin anew by preparing a more complete and objective analysis of the impacts of Makah whaling.  As drafted, the Draft EIS is woefully inadequate and does not comply with the legal requirement of NEPA.



Thank you for considering these comments.



Sincerely, 
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D.J. Schubert



Wildlife Biologist



Animal Welfare Institute



� Appended to this comment letter and hereby incorporated by reference are all of the previous comments/report authored or coauthored by D.J. Schubert relevant to this issue.  AWI/CSI expects that NMFS will review the attached documents in their entirely and provide responses to all substantive comments contained therein.  




� At least one of the three defendants who were sentenced only to probation and community service, recently violated his probation by committing a crime on tribal lands.  The U.S. Attorney is reportedly aware of this incident and a hearing date has been set for the court to determine if this particular defendant will be further penalized for violating the terms of his probation.  




� The focus of NMFS on the project area is evident in its description of these phenomena.  In discussing upwelling and down-welling, NMFS highlights how strong winter storms and southerly winds from late-November to mid-March creates large waves in the Pacific Northwest which result in intense vertical mixing.  Draft EIS at 3-35.  In its discussion of eddies and fronts, NMFS focuses on the Juan de Fuca Eddy (or Tully Eddy) which develops offshore of northern Washington.  Id.  Similarly, when discussing El Nino and La Nina events, NMFS focuses on how these events affect the climate in the Pacific Northwest.  Draft EIS at 3-37.  




� The reference to “northeastern Pacific” either refers to that section of ocean that is found in the northeastern section of the Pacific Ocean or is a typographical error and was supposed to refer to the northwestern Pacific indicating Puget Sound and the northwestern coast of Washington.




� Due to the inadequate opportunity for public comments on the Draft EIS a more detailed analysis of the impacts of global warming on the gray whale and its habitat is not possible at this time.  Such an analysis is being prepared and will be submitted in a supplemental comment letter.  




� In regard to the second method to assess the validity of the NMFS population estimates, the insufficient opportunity to submit comments on the Draft EIS do not permit the further development and use of that methodology at this time.  An amended or supplemental comment will be submitting providing that analysis in the near future.




� Had NMFS provided a sufficient opportunity for the public to comment on the Draft EIS, AWI would have attempted to scour the gray whale literature to determine if such characteristics have been estimated by gray whale researchers.   




� While such an amendment to Alternative 2 would make it identical to Alternative 4, as written, Alternative 2 cannot be considered reasonable or feasible since it would allow whaling to occur within 200 yards of various FWS-managed islands in violation of a FWS recommendation for a boat-free zone designed to protect wildlife, including birds, that use those islands as nesting, resting, or breeding habitat.  While the FWS restrictions may only be voluntary (since the OCNMS and not the FWS manages the waters surrounding the islands), NMFS cannot or should not identify as its proposed action an alternative that would allow any activity that the FWS has recommended be prohibited around the islands to protect refuge wildlife.  




� It is possible that the scale of the map included in the Draft EIS (page 3-3) is wrong and that the Makah U&A does not extend as far into the Pacific Ocean as the map suggests.  If that is the case, NMFS must provide a more accurate map, describe how far the western border of the Makah’s U&A extends into the Pacific Ocean, and provide evidence that so-called identified (or resident whales) have been found throughout that area in order to substantiate its rejection of this potential alternative.  




� This analysis assumes that the information about resident whales contained in the Draft EIS accurately reflects the data as presented in various published and unpublished reports and studies.  If NMFS had provided an adequate opportunity for the public to review, analyze, and comment on the Draft EIS, AWI would have undertaken its own independent review of the relevant data.  AWI intends to undertake such a review and will provide the results of its analysis to NMFS in a supplementary comment letter to be submitted in the near future.  




� In reality, there were 101 total resident whales seen in the ORSVI in 2005.  Thus, the use of 102 as a minimum population estimate is incorrect.




� In reality, the number of resident whales that could be killed in any single year if the proposed action is selected and implemented is seven which is the limit on the number of strikes that would be permitted per year.  Since NMFS, for the purpose of this analysis, assumes that a struck whale is a dead whale and since it concedes that not all resident whales have been photographically identified, it is possible that the Makah could kill a resident whale which would be classified as migratory since it was never previously photographed and cataloged.  




� The definition of “identified whale” in the Draft EIS refers to whales within the PCFA and ORSVI survey areas “in a prior summer feeding period,” Draft EIS at 6, but does not specify what is meant by “prior summer feeding period.”  




� Although, in the tribe’s waiver application, it claims that “as soon as practicable after a successful hunt, in consultation with scientists from NOAA’s National Marine Mammal Laboratory (NMML) the Tribe will compare photographs of landed whales with the NMML photo-identification catalog for the Pacific Coast Feeding Aggregation (PCFA)… .”  Waiver application at 2.  If the Makah are responsible for comparing the photographs of a landed whale with existing photographs of residents whale to determine if it had killed a resident whale which could potentially limit future whaling opportunities this would create an inappropriate conflict of interest.   Though this entire proposal is fraught with problems, it must be made clear how the process would work if it is employed in the event that NMFS authorizes the Makah to whale.




� These criteria are included in the definitions of “aboriginal subsistence whaling” and “local aboriginal consumption” adopted in 1981 by the Ad Hoc technical Working Group on Development of Management Principles and Guidelines for Subsistence Catches of Whales by Indigenous [Aboriginal] Peoples.  See Draft EIS at 1-30.  




� The claim by NMFS that “nutritional need is a factor in considering and setting aboriginal subsistence whaling catch limits, but not a threshold requirement,” Draft EIS at 1-31, is simply wrong based on the various definitions referred to in this analysis.  The fact that a Nutrition Panel in 1979 concluded that the nutritional needs of Eskimos could be met through local subsistence or western-type foods does not alter the importance of nutritional need in determining if an group qualifies for an aboriginal subsistence whaling quota.  Unlike the Makah, in the case of the Alaskan Inupiats there was a demonstrable continuation in their consumption of whale products over time which is the other key criteria in authorizing aboriginal use.  Finally, the claim that the Makah do indeed have a “nutritional need based on poverty and economic conditions on the … Reservation,” Draft EIS at 1-32 is inconsistent with the available evidence that demonstrates that the Makah have subsisted fine without reliable access to whale products for over eighty years.  Moreover, for reasons articulated in this comment letter, relying on any document produced by Renker, given her clear conflict of interest, to justify any alleged cultural or nutritional need of the Makah is inappropriate.




� The current gray whale catch limit authorized by the IWC was obtained prematurely and illegally by the U.S.  By seeking a catch limit (jointly with the Russian Federation) in 2007 before complying with its domestic legal obligations as ordered by the court in Anderson v. Evans, the U.S. acted prematurely.  At that time the Russian Federation should have submitted its own request for a catch limit independent of the U.S. with the possibility that, pending U.S. fulfillment of its domestic legal obligations, the U.S. would submit a separate request or the two countries would submit a supplementary joint request.  The failure of the U.S. to withdraw its 2007 request is due to the mistaken belief that it acted legally and may be indicative of a predetermined outcome of the current process which is illegal.




� While the initial illegal act of pursuing and harpooning the whale was entirely the fault of the five Makah whalers involved in the incident, the significant suffering of the wounded whale and the failure of any agency to humanely euthanize this whale to prevent his/her suffering was entirely the fault of NMFS who, in a graphic display of incompetence, could not make a decision to end the suffering of this whale thereby allowing the whale to endure presumably immense pain for over ten hours.  














From: DJ Schubert
To: MakahDEIS.nwr@noaa.gov; 
Subject: Draft comments on Makah DEIS
Date: Saturday, August 16, 2008 12:13:20 AM
Attachments: DraftCommentsAugust 15Rev1.doc 


To Whom It May Concern, 
 
Please find attached the draft comments of the Animal Welfare Institute, 
Cetacean Society International, and the Earth Island Institute International 
Marine Mammal Project on the Draft EIS on Makah whaling.  In order to submit 
these comments by the deadline, important issues and analyzes had to be 
removed from the comments or not undertaken.  In addition, due to the 
deadline a thorough review of the comment was not possible.  To remedy these 
issues, it would be most appreciated if NMFS would be willing to accept an 
amended version of this comment submitted on August 18, 2008.  
 
Thank you for considering this comment letter. 
 
Sincerely, 
 
 
D.J. Schubert 
Animal Welfare Institute 



mailto:dj@awionline.org

mailto:MakahDEIS.nwr@noaa.gov
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August 15, 2008



BY ELECTRONIC MAIL (MakahDEIS.nwr@noaa.gov) AND REGULAR MAIL



Ms. Donna Darm



Assistant Regional Administrator



Protected Resources Division



National Marine Fisheries Service



7600 Sand Point Way, NE



Seattle, WA  98115



Dear Ms. Darm:



On behalf of the Animal Welfare Institute (AWI), Cetacean Society International (CSI), and the Earth Island Institute’s International Marine Mammal Project (EII) the following comments are submitted in response to the Draft Environmental Impact Statement for Proposed Authorization of the Makah Whale Hunt (Draft EIS).  



Though its girth is impressive, the content of the Draft EIS is woefully inadequate.  While the National Marine Fisheries Service (NMFS) may be attempting to insulate itself from a successful lawsuit by crafting a 900+ page document, even an expedited review of the analysis contained therein reveals stark weaknesses and deficiencies that render the Draft EIS in violation of federal law.   Based on its careful review of the Draft EIS, AWI supports Alternative 1 (the no-action alternative) and asserts that, given the deficiencies in the NMFS analysis of environmental impacts, Alternative 1 is the only option available to NMFS that will not trigger litigation by animal protection/conservation interests.
  


For over ten years, NMFS has been attempting to force a square peg into a round hole through its ongoing efforts to both secure an aboriginal subsistence whaling (ASW) quota of gray whales from the International Whaling Commission (IWC) and in its attempts to comply with its domestic legal obligations in order to allow the Makah to whale.  In addition to an inordinate amount of personnel time and energy spent on this single project, NMFS has expended considerable tax-payer funds in its efforts.  For its part, the Makah has consistently held that its “treaty rights” are not subject to IWC approval but has, nevertheless, worked with the U.S. government to secure the necessary international and national approvals.  



This cooperative spirit, however, was shattered in September 2007 when 5 members of the Makah tribe, including four who were members of the 1999 Makah whaling crew who killed a gray whale and one who had been a whaling captain during that hunt, engaged in the illegal and brutal slaughter of a gray whale largely because they had lost patience with the process.   In that case, the reported spiritual and cultural importance of whaling to the Makah was tossed aside as these individuals tried to make a statement.  



The Makah tribe was quick to condemn the killing as an act of “rogue” whalers, to proclaim its intent to prosecute the individuals to the fullest extent under tribal law, and rapidly dispatched a cadre of representatives to Washington D.C. to perform damage control with apparent allies in Congress and within NMFS.   Instead of using this incident to permanently end its more than a decade long effort to facilitate the Makah’s resumption of whaling given the tribe’s clear inability to control its own members, NMFS, apparently satisfied with the excuses given by tribal leadership for the actions of its whalers, has proceeded with its efforts as evidenced by the publication of the Draft EIS.  


Shortly after the September 2007 incident, local whale protection advocates began to hear rumors and gather evidence that there was more to the incident than disclosed by either the defendants or by the Makah Tribal Council.  This evidence suggested that the Tribal Council and/or individual council members were not only aware of the pending illegal hunt but that they may have sanctioned or authorized the hunt.  Then Makah Tribal Council Chairman Ben Johnson explained to the conceded in a September 10 article published in the Peninsula Daily News that those involved talked about killing a whale days before the incident (see Makah Leaders Promise to Punish Whale Hunters, Peninsula Daily News, September 10, 2007). While Mr. Johnson may claim that this was just talk, there is no evidence that he intervened to warn those making such statements that such a hunt would be illegal, would not be endorsed or supported by the tribal council, and must not be conducted until and unless the Makah have been given the green light by the U.S. government.   In addition, Makah Whaling Commission Chairman Keith Johnson admitted to authorizing one of the perpetrators of this crime access to the large caliber weapon used during the incident (see Seattle Post-Intelligencer, September 11, 2007, “Makah on ‘damage control’ mission.). NMFS reportedly heard similar rumors and allegedly investigated whether the Tribal Council did countenance the illegal hunt, but did not find enough evidence to prove such collusion (pers. comm. with Bill Giles, NMFS law enforcement, Seattle WA).  


The NMFS investigatory report on the September 2007 hunt, however, remains secret and protected from public release preventing AWI or any other interested parties (except the Makah itself, NMFS, the U.S. Department of Justice, and defense counsel in Gonzales v. United States) from reviewing the evidence and evaluating its conclusions.  Efforts to obtain a copy of the report from the U.S. Attorney’s office in Seattle, WA have only recently been answered in the negative suggesting that the report may remain protected given the ongoing appeal of the convictions by two of the defendants in Gonzales v. United States.  Despite the fact that NMFS has turned over the report to the U.S. Attorney’s office which has subsequently given it to the defense counsel, a representative of NMFS has indicated that a Freedom of Information Act (FOIA) request would be required to access the report assuming it is even available for public release.  Even then, NMFS, like the U.S. Attorney’s office, has suggested that since two of the defendants have appealed the court’s decision, it may be barred from releasing the report pending completion of the legal proceedings.   


Such logistical or procedural obstacles serve only to prevent interested stakeholders from understanding the nature and extent of the investigation and from assessing whether the investigation was objective or, as is feared, entirely subjective given the clear conflict of interest that exists between NMFS and the Makah tribe.  Indeed, considering the long-term efforts of NMFS to facilitate the Makah’s resumption of whaling, its role as both an advocate for the Makah’s interests on the international and national stage as well as being tasked to investigate the Makah in response to the illegal hunt demonstrates the absurdity of its role in this case.  Thus, the fact that NMFS reportedly found no evidence of Tribal Council collusion or complicity in the illegal hunt may be nothing more than a political determination designed to ensure that its past 12 years of effort have not been entirely wasted.


The evidence of Tribal Council complicity and collusion in the September 2007 hunt was ultimately disclosed to the public in the sentencing memoranda filed by two of the five defendants who either pled guilty or were found guilty of violating federal law for their role in the illegal whale hunt.  The evidence was not simply claims of the defendants that they were given permission and even encouraged to kill the whale by the Tribal Council and/or by one or more council members, though such claims were made.  Rather, the sentencing memoranda included several eyewitness statements attesting to various facts or statements that provide compelling evidence of Tribal Council involvement in the illegal hunt.  The mere fact that NMFS reportedly couldn’t prove such complicity or that the court was not moved by such claims when sentencing the five Makah whalers is not proof that the claims are not true.  If, as AWI suspects, the claims of Tribal Council complicity in the hunt are true it would undermine the entire basis for the U.S. government to continue to process the tribe’s waiver application and/or to continue with the present National Environmental Policy Act (NEPA) process.  


NMFS published the Draft EIS weeks before the defendants in United States v. Gonzales disclosed their evidence demonstrating Tribal Council complicity in the illegal hunt.  Whether the timing of the release of the Draft EIS was intentional to avoid having to address the claims of council collusion is unknown.  Nevertheless, the evidence has now been made public, requiring NMFS to address such claims by conceding that they are true, demonstrating that they are false, or engaging in or, preferably, requesting a new investigation by an objective third party of the illegal hunt.  At a minimum, NMFS must suspend the current NEPA process pending: 1) the immediate release of its investigatory report of the September 2007 incident; and 2) the completion of an independent and objective investigation of Tribal Council collusion or complicity in the illegal hunt.  



While the conviction of two of the five defendants is currently on appeal, all five defendants were sentenced for their crimes.  Two received jail terms, yet three went virtually unpunished for their crime receiving sentences of probation and community service with a recommendations that they participate in marine mammal counts (i.e., whale watching) near Neah Bay to fulfill their community service obligations.  In tribal court, despite the council’s early rhetoric about fully prosecuting the defendants under tribal law, no tribal penalty was imposed.  Instead, the judge deferred prosecution of the five defendants if they can successfully complete the sentences imposed by the federal court.
  The judge blamed the lack of tribal prosecution on the inability to empanel a fair and impartial jury given strong opinions among Makah tribal members as to the defendants’ actions.  Regardless of the reason for the lack of tribal prosecution, the outcome conclusively demonstrates that the Makah are not able to control the actions of its people and, in this case, its whalers and that its tribal justice system is not sufficient to ensure the full and fair prosecution of individuals who violate multiple tribal laws.



The Draft EIS only briefly mentions the September 2007 illegal whale hunt largely in the context of the weapons used to wound the whale and the whale’s considerable time to death.  At the time of publication, however, NMFS was well aware of the allegations that the Tribal Council may have played a role in authorizing the hunt (pers. comm. with Bill Giles, NMFS law enforcement, Seattle, WA) and, though such information had not been disclosed to the public yet, NMFS should have provided more substantive discussion of such allegations in the Draft EIS.  Such a deficiency, however, was certainly not the only oversight in the Draft EIS.


Indeed, as the remainder of this letter will demonstrate, NMFS has failed to disclosed or adequately analyze many critical issues inherent to the proposed action, the alternatives, the environmental impacts associated with granting of the Marine Mammal Protection Act (MMPA) waiver requested by the Makah tribe and the tribe’s resumption of whaling.  Beyond failing to even satisfy the basic NEPA requirements of including a valid purpose and need statement, considering a reasonable range of alternatives, and disclosing all relevant information about the affected environment, NMFS has failed to adequately evaluate the impact of the proposed action on resident whales, has (at the request of the Makah) concocted a series of whale quotas and subquotas that do not make sense or that won’t work, has relied on information (much of which is inaccurate or biased) provided by parties (e.g., Parametrix Inc., Ann Renker, Jennifer Sepez) with a clear conflict of interest, and has grossly failed to disclose or evaluate the cumulative impacts of granting the waiver or allowing the Makah to resume whaling.  It is particularly disconcerting that despite preparing an EIS as ordered by the court in Anderson v. Evans, NMFS failed to even disclose critical information about threats to gray whales and their habitat throughout the species migratory range (i.e., oil and gas development in Alaska and along the coastline of the Pacific mainland, extensive wave/wind energy projects proposed for the mainland coast, existence and expansion military activities in Northwest Washington and along the entire mainland coast, global warming, and anthropogenic noise impacts on gray whales).  


Had it objectively and fully evaluated the impacts of this proposal as required under NEPA, NMFS would have concluded, among other things, that: 1) the Treaty of Neah Bay has been abrogated and/or cannot be relied on to allow the resumption of Makah whaling; 2) the IWC has never recognized the alleged “subsistence” need of the Makah tribe and that, therefore, past and present quotas cannot be allocated under U.S. law; 3) that the current gray whale population estimate is inaccurate and a considerable overestimate of actual numbers; 4) that the current gray whale population estimate is not at or near the historic “carrying capacity” of gray whale habitat and that, in fact, gray whales should be designated as a depleted species; 5) that the species and its habitat are under considerable threat as a result of the combined effects of global warming, ocean noise, coastal development and pollution, and ship strikes, prey depletion, and entanglements in fishing gear and that such threats, particularly the impact of warming oceans on gray whale food supplies in its arctic feedings areas, will result in a substantial decline in the species; 6) that the proposed mechanism for regulating the killing of “resident” whales is not workable and could lead to the slaughter of up to 20 “resident” whales in five years; 7) that the Makah’s health, language, ceremonies, or culture have not been adversely affected by the termination of whaling over the past eighty years; 8) that the Makah were not forced to give up whaling by actions of the U.S. government but rather, voluntarily ceased whaling in order to partake in the more lucrative sealing industry; and 9) that the Makah cannot meet the IWC’s definition of “aboriginal subsistence whaling” and, therefore, cannot be allowed to whale under U.S. law.



Such deficiencies merely scratch the surface of the legal inadequacies inherent in the Draft EIS.  Consequently, as will be demonstrated in this comment letter, NMFS must, preferably, select the no-action alternative permanently ending its efforts to placate the desires of those members of the Makah tribe who have an interest in whaling.  



This should be replaced by a concerted effort to enhance the conservation of gray whales in light of the existing and increasing anthropogenic threats to the species and its habitat, including the disastrous consequences of global warming.  While the causes of global warming may not be under the immediate control of NMFS, in the marine realm NMFS has the ultimate responsibility to understand and predict such impacts and to adjust their management measures (e.g., for fisheries and/or marine mammals) accordingly to minimize, mitigate, or compensate for such impacts.  Such mitigation, in this case, would be to prevent the intentional killing or harassment of gray whales by selecting the no-action alternative and prohibiting the Makah from whaling.  While NMFS may attempt to downplay such impacts by claiming that the Makah would be permitted to slaughter only 20 whales over the course of five years, considering the dramatic ecosystem-wide changes being documented in the Bering Sea, the potential precedential impacts of granting the Makah’s waiver request on other tribal and non-tribal interests, and the potential for the “resident” whales to become increasingly important for the survival of the species, such an excuse simply has no merit.



While the critical content and analysis contained in the Draft EIS is deficient, its length complicates the process of preparing substantive comments.  In an attempt to provide some order to this comment letter, AWI splits its comments into two sections.  The first section deals with overarching deficiencies in the Draft EIS providing a substantive analysis of each in the order in which the issue appears in the Draft EIS.  The second section address more specific errors, omissions, or questions about the information contained (or not contained as the case may be) in the Draft EIS.  The order of issues addressed in the second section is presented in no particular order.  AWI provides references to individual pages when referring to certain claims or facts contained in the Draft EIS.  While efforts have been made to avoid duplication between the two sections, some is inevitable.  


As a preface to its substantive and specific comments on the Draft EIS, comments on the process used to complete the Draft EIS are in order; particularly the lack of sufficient opportunity for the public to participate in this decision-making process.  


Inadequacy of Existing Comment Deadline:



As an initial matter, NMFS has failed to provide the public, including interested non-governmental organizations, tribes, and scientists sufficient opportunity to review and prepare substantive comments on the Draft EIS.  While the existing 90+ day comment period may be considered sufficient for most environmental documents prepared pursuant to NEPA, said documents are not normally over 900 pages in length and they don’t routinely contain reference to over 700 documents.  To further complicate matters, the Draft EIS references numerous legal opinions, addresses the ICRW and changes in the treaty over time, and covers (albeit inadequately) a wide range of issues from gray whale population estimates to a wave energy project in Makah Bay and from the impacts of whaling on tourism in Clallam County to the precedential impacts of granting a waiver to the Makah Tribe.  While AWI is critical of the content and quality of analysis in the Draft EIS, the amount of information disclosed and discussed along with the amount of information that was left out of the analysis warrants an extended comment period far in excess of the given 90+ days.  


The original comment deadline was July 8, 2008.  The original 60-day comment period encompassed the nearly month long meeting of the IWC held in Santiago, Chile.  For some organizations such as AWI and the Humane Society of the United States their representatives to the IWC Scientific Committee meeting and to the subcommittee/ plenary meetings are the same individuals responsible for crafting comments on the Draft EIS.   In addition to the time spent at the meeting itself, IWC meetings require considerable preparation meaning that the AWI and HSUS representatives were unable to use at least three to five weeks of the original comment deadline due to their attendance at the IWC meeting.  Whether the scheduling of the original comment period was intentionally planned to overlap with the IWC meeting is not known (though it is difficult to imagine that NMFS staff in Seattle/Portland could have been unaware of the dates of the IWC meeting).  



To address the inadequacy of the original comment deadline, requests were made to NMFS to extend the deadline by 90-days until October 8, 2008.  To its credit, NMFS agreed to extend the deadline until August 15, 2008 though its reasons for providing only a 5-week extension when 90-days was requested is not known.  A second request for an additional 30-day extension in the comment deadline was submitted by AWI and other organizations on July 22, 2008.  This request was in addition to similar requests submitted by other organizations.  On August 5, NMFS officially denied the second request for an extension claiming that the 98-day comment period was sufficient.


AWI believes NMFS was in error for failing to grant an additional 30-days for the public to comment on the Draft EIS for reasons articulated in its two request letters.  AWI along with several other organizations subsequently submitted yet another request for an extension in the comment deadline on the Draft EIS to Secretary of Commerce Gutierrez and NOAA Administrator Lautenbacher on August 8, 2008.  To date, no response to that request has been provided.


As explained in the various letters seeking an extension in the comment deadline, there were a number of credible reasons why NMFS should have granted the original request of an additional 90-days or, at a minimum, agreed to the second deadline extension until September 15, 2008.  In addition to the length of the Draft EIS, the large number of references included in the Draft EIS required additional time for the public to both obtain, review, and rely on that information in their substantive comments.  While NMFS has made efforts to provide copies of the requested references to a number of organizations, including organizations signed on to this comment letter, providing the documents and ensuring that there is sufficient time to review said documents prior to the comment deadline are two very different propositions.  


Similarly, additional time is necessary so that the public can obtain and review the many legal citations included in the Draft EIS and/or conduct independent legal research to determine the accuracy of the legal analysis contained in the document.  There are a number of legal issues relevant to Makah whaling including the legal interpretation of the Treaty of Neah Bay and, in particular, the “in common with” language contained in Article IV, the legal boundaries of the Makah Usual and Accustomed grounds and stations; whether the Treaty of Neah Bay was abrogated by Congress upon its promulgation of the MMPA which includes specific exemptions for Alaskan natives, and the interpretation of the MMPA and WCA as they relate to Makah whaling.  AWI has been able to engage in some, but not all, of said legal research and includes its findings or interpretations below.  Had NMFS provided an additional 30-days for public comment, this analysis would have been more complete.  


The decision by NMFS to deny the request for an additional 30-day extension in the comment deadline was also particularly surprising since there is no compelling reason to complete this NEPA process within a specified time period and because NMFS would benefit from providing the extra time.  The Makah have killed a single whale (in a 1999 hunt the basis of which was subsequently found to be in violation of the law as held in Anderson v. Evans) in over eighty years.  Thus, allowing an extra 30-days for the public to comments on the Draft EIS would cause absolutely no harm to the Makah or to the NMFS staff who have been assigned to work on this project.  


Unlike NEPA review of a proposed change in a federal fisheries quota, for example, where a decision may be necessary before a fishery season is set to begin, there was/is no specific urgency in completing this NEPA review.  Indeed, as specified in the Draft EIS, the present NEPA review is only one step in a multi-step process required by the court in Anderson v. Evans which includes a decision on the issuance of the Makah’s requested MMPA waiver.  While NMFS is acting as if it is attempting to complete this entire process before the tenure of the Bush administration is over, in reality given the complexity of the MMPA waiver process, it is highly likely that a final decision about Makah whaling will be made by the next administration.   As a consequence, providing an additional 30-days to ensure that the public had an adequate opportunity to review and comment on the Draft EIS should not have been denied.  


Ultimately, had NMFS granted the second extension, all interested stakeholders and NMFS would have benefited.  AWI and the other organizations were not seeking an extension in the comment deadline solely for their own benefit but rather, for the benefit of all interested stakeholders, including the Makah, its allies, and those who choose to support the Makah whaling.  The benefit to NMFS would be from the more complete record to be reviewed by its decision-makers and which would help inform their decision.  This is not to say that the ultimate decision would have been supported by AWI or its allied organizations but, at least, NMFS would have had a more complete record on which to base its decision.  



Finally, as addressed in each of the request letters, the role of the public in the NEPA process is crucial to the process.  The Council on Environmental Quality’s NEPA implementing regulations make clear that public scrutiny of NEPA documents is “essential to implementing NEPA,” 40 CFR 1500.1(b), and that federal agencies are to “encourage and facilitate public involvement in decisions which affect the quality of the human environment.”  Id. at 1500.2(d).   


Unlike NMFS which has access to experts on various issues on its own staff and/or can afford to hire various consultants to address a wide range of issues under consideration in an EIS, few if any organizations have access to such specialists on staff or externally particularly when dealing with a limited comment opportunity.  Certainly, AWI does not have ready access to experts in gray whale population biology, gray whale ecology, oceanographers, benthic invertebrate ecologists, global climate change specialists, and/or alternative energy specialists requiring existing staff to do their best to study and become familiar with a vast amount of information in order to provide substantive comments on NEPA documents like the Draft EIS.  Had NMFS provided an additional 30-days to facilitate public review and comment on the Draft EIS, a larger amount of material could have been reviewed and integrated into the comment letter thereby improving the quality and value of the comments to the benefit of the NMFS decision-makers.


For the foregoing reasons, AWI requests that NMFS immediately publish a notice reopening the comment period on the Draft EIS for, at a minimum, 30-days to provide interested stakeholders with additional time to analyze the Draft EIS, research issues of concern, and submit informed and substantive supplemental comments.  AWI also intends to submit a supplement to this comment letter to provide more detailed analysis of certain claims/conclusions included in the Draft EIS.


Substantive and Specific Comments on the Draft EIS:



The remainder of the comment letter identifies substantive and specific comments on the Draft EIS.  The substantive comments are no more or less important than the specific comments but the latter reflect detailed criticisms of the content or analyses in the Draft EIS while the former address broader deficiencies in the document.  The order in which substantive or specific issues/criticisms are discussed does not reflect the importance or relevance of the issue.  Some overlap is inevitable between these two categories of comments though efforts have been made to reduce repetition.   



Substantive Comments:



1.
The Makah cannot meet the IWC’s definition of aboriginal subsistence whaling and, therefore, under both the provisions of the ICRW and pursuant to national law, the Makah cannot be allowed to whale:



The IWC regulates two types of whaling; commercial and aboriginal.  The ICRW (the treaty that established the IWC) contains no explicit reference to aboriginal whaling.  Similarly, the IWC’s Schedule contains no specific definition of aboriginal subsistence whaling nor does it define the criteria that must be met to qualify as an aboriginal subsistence whaling group.  Rather, the Schedule sets forth the aboriginal subsistence whaling quotas ostensibly accepted by the IWC.  


Over time the IWC has agreed on both criteria to determine who can qualify to conduct aboriginal subsistence whaling and to a definition of subsistence use.  The basic criteria that any group desiring to engage in aboriginal subsistence whaling must meet are to demonstrate a continuing traditional dependence on whaling and on the use of whales.  The Makah cannot meet this standard.



The Draft EIS claims that a combination of factors led to the suspension of Makah whaling in the 1920s.  Draft EIS at 3-233 These factors allegedly included the dramatic reduction in the number of whales available to the Makah due to the impacts of commercial whaling on the stocks, the decimation of the Makah themselves as a result of smallpox and other infectious diseases, a reduction in the demand for whale oil, the increased profitability of sealing, and the U.S. government’s failure to provide promised assistance to help the Makah retain its whaling practices during the government’s efforts to assimilate the Makah into western society.  Draft EIS at 1-5.  While all of these issues may have been real, only one, the increased profitability of sealing, led to the Makah’s abandonment of whaling so that the tribe could benefit from the lucrative trade in seal products.  Draft EIS at 3-235.  The Makah were not compelled or forced to give up whaling as the Makah and NMFS have suggested but voluntarily elected to forego whaling in order to take advantage of the more profitable sealing industry.  


NMFS has attempted to use this combination of factors argument to claim that it was, in effect, the fault of the U.S. government that the Makah to gave up whaling for nearly seventy years before 1999.  By presenting the argument this way the U.S. government was taking the blame for the Makah’s extended hiatus from whaling while allowing the Makah to gain sympathy for its alleged mistreatment.  In reality, neither the devastation of gray whale stocks by commercial whaling or U.S. government policies involving the Makah had anything to do with the Makah’s decision to forego whaling.  Instead, the potential for profits from the sealing industry led to the Makah’s decision to abandon its whaling tradition.  Since the decision was voluntary and not forced, the Makah must solely shoulder both the burden and blame for failing to continually engage in whaling and, therefore, for not meeting the IWC criteria to qualify for aboriginal subsistence whaling.  


The fact that the Makah may continue to sing songs about whaling, conduct whaling ceremonies, and engage in cultural events relevant to whaling does not satisfy the IWC’s criteria of a “continuing traditional dependence on whaling and on the use of whales.”  The key here is the word “continuing” and the phrases “on whaling and on the use of whales.”  The term “continuing” clearly means that the groups use of whales or practice of whaling has occurred on a regular basis over time.  While it is inevitable that there could be years when an aboriginal group would not or could not engage in whaling due to a sufficiency of stored food supplies, a focus on collecting other food stuffs, due to injury to the whaling captain or crew members, or because of weather, an eighty-year hiatus in whaling does not meet the standard of “continuing.”  Moreover, the phrase “on whaling and on the use of whales” means that the group must demonstrate a continuing traditional dependence on both whales and whaling.  The fact that an aboriginal group may have a traditional dependence on whales based on various songs, ceremonies, or dances about whales performed over decades as the group also has to demonstrate a dependence on whaling and on the use of whales.  The Makah cannot demonstrate such a dependence. 



It is clear that the primary intent of this standard is to ensure that aboriginal groups who have a legitimate need for the products of whales obtained through whaling can meet those needs.  NMFS concedes this intent when it indicates that the Ad Hoc Technical Working Group’s definition of “aboriginal subsistence whaling” “refers to a ‘continuing traditional dependence’ on whale products for subsistence.”  Draft EIS at 3-330.  Thus while songs and ceremonies about whales may have persisted within Makah culture even after whaling was discarded as a routine practice, neither can satisfy a subsistence need for whale products.   Moreover, if whaling was as culturally important to the Makah as the tribe suggests then its songs, ceremonies, and other practices relevant to whaling would have been passed down from generation to generation even though whaling itself was no longer practiced.  If that is the case, as the Makah suggest it is, this demonstrates that the Makah are more than capable of preserving its cultural connections to whale without slaughtering and eating them.  



The Makah can’t use the gray whale’s listing under the Endangered Species Act (ESA) as a defense for it hiatus of whaling.  Not only did the Makah’s decision to voluntarily stop whaling occur some forty-years before the precursor to today’s ESA was passed by Congress but even if such a gap did not exist, the Makah can’t use the ESA as an excuse for not resuming whaling if, in fact, whaling is of such significant cultural importance to the tribe.  Alaskan natives, for example, consistently (with limited exceptions) killed bowhead whales even after the bowhead was listed as an endangered species (which remains the bowheads’ designation).  Similarly, the international protections afforded the gray whale in the 1930s and in 1946 under the ICRW and its Schedule cannot be relied on to justify the Makah’s whaling hiatus since both laws permitted some level of aboriginal subsistence whaling.   


NMFS may attempt to claim that the reasons for the Makah’s decision to forego whaling are irrelevant since the IWC has issued an ASW quota for gray whales which is shared between the U.S. and Russia.  This too would be in error.  Indeed, an examination of the history of the Makah whaling issue within the IWC demonstrates that the IWC has actually never approved the Makah’s statement of need.  In 1996, the first year that the U.S. sought a quota for the Makah, the U.S. withdrew the proposal when it became clear that it did not have the required votes.  The following year, the U.S. and Russia submitted a joint request for a quota as both countries claimed to have aboriginal groups who had a legitimate subsistence need to slaughter gray whales. The verbatim record from the discussion of the joint quota during the meeting in which a minimum of 17 countries questioned the Makah’s alleged subsistence need provides compelling evidence that the tribe’s need was never accepted or recognized. 


Instead, the IWC debated the addition of language to amend the introductory portion of the aboriginal subsistence whaling portion of the IWC Schedule (paragraph 13(b)(2)) to add the language “whose traditional subsistence and cultural needs have been recognized by the International Whaling Commission.”  Draft EIS at 1-34.  The U.S. rejected the “by the International Whaling Commission” clause claiming that  the “IWC had not established a mechanism for recognizing such needs, other than adoption of a catch limit … .”  Id.  Subsequently, the IWC supported the U.S. approach and accepted the joint request for a gray whale catch limit.  While the U.S. touted this vote as IWC approval of the Makah gray whale hunt, the Australian delegation countered that the IWC did not recognize the traditional subsistence and cultural needs of the Makah as required by the amended Schedule language.  Clearly, the U.S. efforts to remove any reference to the IWC having a role in determining subsistence need was based on its long-term efforts to unilaterally decide whether its aboriginal groups have a legitimate need.  In the end, the IWC only approved the joint request by consensus because the majority, while rejecting claims of the Makah’s subsistence needs, did not want to penalize Russia’s Chukotkan natives for their government’s decision to submit a joint request with the U.S.   



In 2004, after the Russian delegation complained that its Chukotkan natives were being treated differently than other aboriginal groups, it was eventually decided to entirely eliminate the “whose traditional subsistence and cultural needs have been recognized”  from the Schedule.  This decision, which of course the U.S. supported, furthered the U.S. effort to create an environment whereby it and other countries that allow aboriginal subsistence whaling could unilaterally decide if their aboriginal groups had a legitimate subsistence need.


The U.S. now claims that it, not the IWC, has the unilateral authority to recognize the needs of the Alaskan Inupiats and the Makah.  For example, even before the “have been recognized” language was removed from the Schedule in 2004, the U.S. interpretation of that language was that “each IWC party was free to recognize the subsistence and cultural needs of its aborigines.”  Draft EIS at 4-202 citing IWC 1998.  Yet, there remains confusion, however, over the role of the IWC versus the role of individual IWC-member governments in assessing the need of aboriginal groups.  For instance, NMFS asserts that in order to seek IWC approval for an aboriginal subsistence whaling catch limit, a contracting government must “submit a proposal to the IWC based on cultural and nutritional needs documented in a needs statement.”  Draft EIS at 1-21.  If individual government’s can recognize the aboriginal needs of their subsistence groups then the submission of so-called need statements to the IWC would be unnecessary.  Instead, countries should just submit to the IWC’s Scientific Committee a document delineating the number of whales it would like to allow its aboriginal groups to kill so that the Scientific Committee can determine if such a quote would be sustainable or not.  While this may or may not reflect the U.S. interpretation of the current requirements for the IWC to review and accept or reject a need statement, it is clear that, largely due to U.S. supported alterations to the relevant language in the Schedule, there is no clear understanding of what is or is not required to obtain IWC approval for aboriginal subsistence whaling.  NMFS must clarify precisely how the U.S. interprets the IWC’s Schedule provision pertaining to aboriginal subsistence whaling.



2.  
NMFS has failed to demonstrate that the Makah’s whaling “rights” contained in the Treaty of Neah Bay have not been abrogated by Congress:



Though NMFS briefly discusses the case law relevant to treaty abrogation in the Draft EIS explaining that the Supreme Court has required “clear evidence that Congress actually considered the conflict between the intended action on the one hand and Indian treaty rights on the other, and chose to resolve the conflict by abrogating the treaty” citing United States v. Dion 1986, Draft EIS at 1-11, NMFS failed to discuss whether the whaling provisions contained in the Treaty of Neah Bay were abrogated when Congress promulgated the MMPA.  The court in Anderson v. Evans also addressed the treaty abrogation issue ruling that “[w]e need not and do not decide whether the Tribe’s whaling rights have been abrogated by the MMPA.”  Draft EIS.  Thus, it remains an open question as to whether Congress has or has not abrogated the treaty rights of the Makah in regard to whaling.  The evidence suggests that Congress has, indeed, done so.


Despite whatever federal trust responsibility the U.S. government may have to the Makah tribe, it also has an obligation to ensure that any tribal treaty remains in full force and effect before engaging in efforts to enforce or authorize specific treaty articles.  In other words, NMFS is obligated to determine if a treaty or a provision within a treaty has been abrogated as a first step before expending time and resources attempting to enforce or authorize the treaty or a particular provision.  



The MMPA, promulgated in 1972 by Congress, includes a specific exemption for Alaskan natives to permit them to continue to kill marine mammals despite the prohibitions against such killing contained in the Act.  See MMPA Section 101(a)(3).  No such exemption was created for the Makah tribe or any other native group inhabiting the U.S. mainland.  Considering the alleged importance of marine mammals, including whales and seals, to the cultural, spiritual, and economic history of the Makah tribe it is inconceivable that tribal members or tribal leaders were not aware of efforts underway within Congress in 1972 to pass a law to protect marine mammals.  Not only were such efforts likely reported in local newspapers, on the radio, or on television but surely the Makah’s elected Representative or Senators at least informed the Makah of said deliberations and/or actively sought the tribe’s input into such legislation.  Perhaps the Makah were even advised of the exemption being crafted for the Alaskan natives and asked if they too would desire such a special condition to be contained in the legislation to protect its interests.  


The fact that Congress did not carve out a specific exemption for the Makah or for any  Native American tribe in the lower 48 states as it did for Alaskan natives demonstrates that Congress, which had to be aware of the Treaty of Neah Bay, explicitly elected to abrogate the whaling and sealing provisions of that treaty either with or without concurrence of the Makah tribe.  AWI has initiated an extensive search of all relevant documents and legislative history associated with the promulgation of the MMPA in order to locate any document or reference to the Makah tribe if such a reference exists.  Even if this analysis finds nothing of relevance, this does not obviate the fact that Congress only exempted Alaskan natives from the MMPA.  



If the whaling and sealing “rights” of the Makah have been abrogated as the evidence suggests, then there is no compelling treaty “right” to whaling, NMFS has no unique responsibility to attempt to secure a treaty “right” that does not exist, and this would provide more evidence to terminate this entire process.  Presumably, the Makah Tribe could still apply for an MMPA waiver and permit and the U.S. government could still seek an ASW quota for the Makah at the IWC though the Makah could not use its “treaty” as a justification for the waiver nor would the treaty be relevant within the IWC.  



It should not be the responsibility of AWI or any other interest group to prove that the Makah’s whaling (and sealing) “rights” embedded in the Treaty of Neah Bay have been abrogated by Congress.  Rather, NMFS should have engaged in such an analysis and/or required the Makah to provide compelling evidence that its treaty “right” had not been abrogated in its MMPA waiver and permit application.  Until and unless this is done, the current process must be terminated since the treaty’s abrogation is of such critical importance to the fundamental issue at the heart of this controversy.



4.
The Treaty of Neah Bay does not provide the Makah with the exclusive right to hunt whales and specific treaty articles cannot be implemented independently of the entire treaty:


For nearly fifteen years, some within the Makah Tribe have relied on the language contained in its 1855 Treaty of Neah Bay as the primary justification for their desire to resume whaling.  NMFS has also used that language to defend its ongoing efforts to secure the opportunity for the Makah to engage in whaling claiming that the Makah is the only tribe to have explicitly preserved their right to whale in their treaty with the U.S. government.  



The treaty language pertaining to whaling is contained in Article IV which states that “[T]he right of taking fish and of whaling or sealing at usual and accustomed grounds and stations is further secured to said Indians in common with all citizens of the United States.”  In referencing this language, the Makah and NMFS all too frequently neglect to include the “in common with” language either because they believe it is irrelevant to the question of whether the Makah have a treaty right to whale or because it creates a potential problem with using the treaty language to permit the Makah to whale.  



The court in Anderson v. Evans addressed the “in common with” language.  It said:



We have recognized that the “in common with” language creates a relationship between Indians and non-Indians similar to a cotenancy, in which neither party may “permit the subject matter of [the treaty] to be destroyed.”  United States v. Washington, 520 F.2d 676, 685 (9th Cir. 1975).  See also United States v. Washington, 761 F.2d 1404, 1408 (9th Cir. 1985) (recognizing that “in common with” has been interpreted to give rise to cotenancy type relationship).  While this “in common with” clause does not strip Indians of the substance of their treaty rights, see Washington v. Washington Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 677 n. 22 (1979), it does prevent Indians from relying on treaty rights to deprive other citizens of a fair apportionment of a resource.  See id. at 683-84. 



The court went on to explain that the “in common with” language in the treaty ensures that both sides (Indians and non-Indians) have “right, secured by the treaty, to take a fair share of the available fish.”  Recognizing that the case law on interpreting the “in common with” language dealt largely with the apportionment of salmon and other fish stocks between Indians and non-Indians, the court explained that in the context of gray whales, “the Makah cannot, consistent with the plain terms of the treaty, hunt whales without regard to processes in place and designed to advance conservation values by preserving marine mammals or to engage in whalewatching, scientific study, and other nonconsumptive uses.”  Citation omitted.   



While we don’t dispute the court’s finding, we do believe that the court has misinterpreted the intention of the “in common with” language contained in Article IV of the Treaty of Neah Bay by failing to consider the historical context at the time the treaty was signed.  In 1855, both the Makah and non-Indians were engaged in whaling, fishing, and sealing.  Thus, when the Treaty of Neah Bay was signed both groups had a desire to continue to have access to whales without one group being given preference over the other.  The “in common with” language provided that balance to ensure that both groups had equal opportunity to slaughter whales for use or trade in whale products.  At the time, whale conservation was not an issue of concern.  


The fact that the court opinion that interprets the “in common with” language as involving disputes over salmon and other fish species is not surprising.  The “in common with” language in the Treaty of Neah Bay also pertained to fishing which, like whaling, was practiced by both Indians and non-Indians in 1855.  Thus, the “fair share” rulings ensuring balanced apportionment of the fish, seal, and whale stocks between Indians and non-Indians made sense given the historical context in which the Treaty of Neah Bay was signed.  



Unlike whaling, however, fishing for salmon and other species persisted without any significant disruption from well before 1855 to the present day.  Whaling, on the other hand, was not consistently practiced by either the Makah or non-Indians since 1855.  As the vast stocks of whales, including gray whales, were devastated by commercial whaling operations such operations began to shut down.  For the Makah, as evidenced in the Draft EIS, they abandoned whaling in order to take advantage of more the more lucrative sealing industry.  The last gray whale killed by the Makah was allegedly killed in 1928.  


Given the historical context during the time when the Treaty of Neah Bay was signed, it is clear that the intent of the “in common with” language was to ensure that both Indians and non-Indians would continue to have access to the whales for slaughter.  Whale conservation was not an issue at that time and didn’t become relevant or of concern for several more decades.  The court in Anderson v. Evans introduced a modern interpretation of this “fair share” standard by suggesting that the Makah’s interest in slaughtering whales must be balanced against the interests of non-Indians in gray whale conservation, scientific study, and other non-consumptive uses.  What the court did not consider, however, is that the “in common with” language guarantees a non-Indian the same opportunities to use gray whales as that granted a Makah.  Thus, if the Makah were allowed to whale then NMFS could not simply reject out of hand any request made by a non-Indian who may desire a similar opportunity.  While the non-Indian would have to comply with the same standards as the Makah, including the submission of a waiver of the MMPA’s marine mammal killing prohibition and/or request for a permit to kill a whale, NMFS would be obligated based on the “in common with” language in the treaty to give equal consideration to such a request as that it has given to the Makah’s application.


Thus, the potential precedential impact of a decision by NMFS to grant a waiver to the Makah permitting the tribe to whale extends beyond other Native American tribes or to how other countries may respond to their own indigenous groups but must include the possibility that any citizen could request permission to kill a gray whale.  While it may seem unlikely that any American non-Indian would desire to kill a gray whale, it is not out of the question considering that America remains home to a large contingent of the world’s most wealthy trophy hunters, that American’s would have the resources to hire the necessary boat and crew to kill a whale, and since, based on the U.S. interpretation of the IWC Schedule language relevant to aboriginal subsistence whaling, the IWC is no longer required to determine if a groups has a legitimate subsistence need as such decisions can now be made unilaterally.  



While NMFS could claim that it would never countenance such a waiver application or permit request from a non-Indian, this would be a rather simplistic response to a far more complex issue.  Indeed, considering that the treaty language was signed well before any protective legislation was promulgated to protect the gray whale, that an ancestor of a non-Indian whaling captain may have as much of a cultural connection to whales as a modern day Makah tribal member who hasn’t killed a whale for some eighty years, and since NMFS repeatedly claims that there are more than enough gray whales for over 400 to be killed without harming the stock, any decision by NMFS to deny a non-Indian request to whale may not hold up in court.  Consequently, NMFS must provide a more detailed explanation as to the legal interpretation of the “in common with” language in the Treaty of Neah Bay and expand its analysis of the precedential impacts of its decision, if made, to grant the Makah a waiver from the MMPA.


Furthermore, if NMFS and the Makah are going to rely so heavily on the Treaty of Neah Bay to justify the whaling by the tribe, then all provisions of the treaty must be equally enforced.  The U.S. government should not and cannot pick and choose what provisions of the treaty it deems acceptable and worth pursuing and which provisions it can ignore.  For example, Article 10 of the Treaty specifies that the Makah are “desirous to exclude from its reservation the use of ardent spirits, and to prevent its people from drinking the same, and therefore it is provided that any Indian … who shall be guilty of bringing liquor into said reservation, or who drinks liquor, may have his or her proportion of the annuities withheld from him or her … .”  Sadly, it is well known and reported that some member of the Makah tribe have difficulties associated with the consumption of alcohol and other illicit drugs.  These issues are no different than those that afflict far too many American households.  The difference is that the Makah have a treaty provisions that forbids the presence of ardent spirits on its reservation.  While NMFS does not have the legal authority to enforce this provision, other federal agencies may have such authorities and/or may be able to work with the Makah to enforce this provision of its treaty.  For either NMFS or the Makah to ignore this important treaty provision while so heavily relying on Article 4 in their attempt to justify whaling by the Makah is inappropriate.  


5.
NMFS has failed to disclose all relevant information about threats to the gray whale throughout its range and has focused its analysis too narrowly on the project area:


The Draft EIS defines the project area or proposed action area as the Makah’s Usual and Accustomed grounds (U&A) excluding the Strait of Juna de Fuca.  Draft EIS at 1-3.  This area was delineated by the Makah in its waiver application.  The tribe elected to exclude the waters within its U&A within the Strait of Juan de Fuca based on “concerns about public safety and the effects of hunts on gray whales in the local area.”  Draft EIS at 1-3. 


NMFS makes a significant yet fundamental error in the Draft EIS by focusing its analysis on the so-called project area.  As a result, nearly the entirety of Chapter 3 in the Draft EIS describes the affected environment within the project area.  While this description (as discussed throughout this comment letter) is neither complete nor sufficiently detailed as required by NEPA, NMFS nearly completely fails to describe the affected environment outside of the project area.  NMFS fails to provide any explanation as to why it elected to limit the primary scope of its analysis to the project area and/or why it believes this is consistent with NEPA.  The reality is that it’s not.



Regardless of the focus of the opinion in Anderson v. Evans on resident whales, the court ordered the preparation of an EIS.  The court did not specify that the EIS should only focus on a small portion of the gray whales’ entire range nor did it limit the scope of the analysis to only resident whales.  Rather, NMFS must have made this determination and, by doing so, has failed to comply with NEPA and has failed to provide any substantive disclosure or discussion of the affected environment and threats to the gray whale outside of the project area.  


Thus, while NMFS briefly mentions, among other things, the existence of the California Current, El-Nino and La-Nina weather patterns, the Pacific Decadal Oscillation
 and the potential impact of these physical and climatic phenomena on currents, habitats, fauna, and flora within the project area, it entirely fails to disclose or only briefly mentions a whole host of issues and threats that impact the gray whale and its habitat throughout the species range from the arctic to Mexico.  The same focus is found in the discussion of biological resources (i.e., phytoplankton, zooplankton, fish and invertebrates, and other species) and their presence, productivity, and ecological role within the Pacific Northwest despite the significance of these resources to gray whales throughout the species range.  Similarly, in the discussion relevant to the benthic environment in the Draft EIS, the information is limited to the benthic characteristics and processes within the project area.  See Draft EIS at 3-45 and 3-46.  Indeed, this entire section of the Draft EIS is focused on the project area with only a general reference to, for example, the gray whale benthic feeding in the northern portion of the summer range in Section 3.4.3.3.1 of the Draft EIS.  Draft EIS at 3-48.  For reasons articulated below, this largely myopic concentration on the project area avoids the disclosure and discussion of a whole range of issues that directly, indirectly, and cumulatively impact the gray whale and the species habitat.



This is not to suggest that there is no discussion of the ecology or biology of gray whales beyond the project area.  The Draft EIS includes sections, for example, summarizing the feeding ecology of gray whales (see Draft EIS at 3-61) including information on their unique attribute of suction feeding, the type of prey consumed, the fact that they don’t solely feed during the summer on their arctic feeding grounds but may feed opportunistically along the migratory route, that resident whales consume a variety of prey including pelagic species, and that their feeding behaviors provide benefits to other species, including seabirds.  Similarly, general information about the gray whales summer distribution and ecology north of the Alaska peninsula including very brief descriptions of prey types and density, impact of oceanographic changes on both prey species and gray whales, impact of gray whales on benthic invertebrates, and changes in gray whale distribution over time is included in the Draft EIS (see page 3-74) though the analysis is far from comprehensive or complete.



NMFS cites certain investigators who propose that the allegedly increasing number of gray whales has led to the overexploitation of amphipods in the Bering Seas potentially leading to a permanent localized loss of amphipod or other prey communities forcing the whales to expand their summer range to locate alternative forage (citing Highsmith and Coyle 1992, Weitkamp et al. 1992).  While there is compelling evidence that gray whales have expanded their summer range, the explanation for this shift provided by NMFS is only one possible cause.  NMFS fails to disclose the other potential factors (discussed below) forcing such a shift preferring to articulate only those reasons that best support the NMFS claim that gray whales have reached or exceeded the carrying capacity of the habitat and now are causing impacts that not only adversely impact the species itself but disrupt the ecology of the arctic food web.  



The Draft EIS also includes information (see Draft EIS at 3-63) about the seasonal migrations of the species identifying the timing of southbound and northbound migrations, explaining the phased pattern of migrations among different groups of whales (i.e., near-term pregnant whales, non-pregnant females, mature males, and immature whales of both sexes (southbound migration); adult and juvenile whales, whales with calves (northbound migration)), and migratory routes in relation to shore (northbound whales generally migrate closer to shore than southbound whales). 


What is missing from the Draft EIS is of greatest concern and demonstrates that NMFS has failed to meet the legal requirements imposed by NEPA in regard to the content and analysis mandated in an EIS.  Again, inexplicably, the vast majority of the information and analysis contained in the Draft EIS is focused on the so-called project area as NMFS has failed to disclose critical information about the gray whale, the species habitat, and threats to both that exist outside the project area.  Such full disclosure is required under NEPA.  In addition, since NMFS evaluates the impacts of its proposed action on the ENP gray whale stock as a whole, one gray whales using the Makah U&A or ORSVI areas, and in terms of distribution changes within the Makah U&A and the PCFA, it is obligated to disclose all information about the gray whale throughout the species migratory range.  Draft EIS at 4-31.  Without such information its analysis of the impacts of the proposed action on the entire ENP gray whale population is incomplete.


Gray whales, including gray whales that may be killed by the Makah (if the tribe is allowed to whale) occupy an area ranging from the arctic to Mexico.  Throughout that range there are an abundance of threats to the gray whales and their habitat.  The disclosure of all information about gray whales throughout their range including an analysis of all threats, both within and outside of the project area, was required to be included in the Draft EIS.  NMFS simply cannot legally justify excluding such information from the Draft EIS and must, assuming it has any interest in complying with federal law, terminate the current process and (assuming it chooses to go forward with an effort to evaluate the impacts of Makah whaling) prepare a supplemental EIS.  A new EIS supplemental to the Draft EIS is required both by the plain language of NEPA and its implementing regulations to address this serious deficiency in the current document.   



In such a supplemental EIS, NMFS must disclose and analyze information in the following subject areas.  These subjects either were not addressed at all in the Draft EIS, were only addressed (albeit inadequately) within the project area, or were incompletely evaluated.  These subjects are not listed in any particular order of importance as all must be included in a supplemental EIS.  



1.
Algal blooms.  This issue is briefly discussed in the Draft EIS (see page 3-124) but is largely limited to the project area.  Though NMFS concedes that the frequency of such blooms is increasing off the coast of Washington, it must disclose the frequency and severity of such blooms throughout the migratory range of gray whales and discuss how such blooms may adversely impact gray whales and their habitat, including any of their prey species.



2.
Oil and gas exploration activities.  Remarkably, NMFS did not disclose or discuss oil and gas exploration activities and their potential direct, indirect, or cumulative impacts on gray whales anywhere in the Draft EIS.  While there may presently be no oil and gas exploration activities within the project area or off the coast of Washington, there are extensive exploration activities (including seismic testing, drilling, and production) within the summer range of the gray whale in the arctic.  


While the Minerals Management Service is primarily responsible for the regulation of such activities, NMFS is intimately involved in reviewing potential impacts of such activities on federally protected species and/or in issuing various permits to allow for the take (mainly through harassment) of marine mammals protected under both the ESA and MMPA.  A review of the MMS website reveals that there are substantial areas within the arctic that have been or could be leased for oil and gas exploration activities.  The range of the gray whale, which is expanding as the species searches for additional prey resources, overlaps with the offshore lease areas.  Moreover, as evidenced by the multitude of NEPA analyses, biological assessments, biological opinions, and other analyses required under the relevant laws, there is no question that oil and gas exploration activities can and do directly and adversely impact gray whales and their habitat.


Furthermore, the recent decision by President Bush to rescind the presidential order prohibition on offshore oil and gas development in the mainland U.S. and the increased attention to this issue within Congress raises the possibility that, in the not too distant future, oil and gas exploration activities could commence off the coasts of Washington, Oregon, and California which would add to the increasing threats already plaguing the gray whale.  NMFS must consider and analyze the potential impact of all such oil and gas exploration activities, including such activities occurring or planned in the coastal waters of Canada and Mexico, in a supplemental EIS.


Such an analysis also must also include a more comprehensive assessment of the potential adverse impacts of oil spills on gray whales both because of the increased risk of such spills if the analysis area includes the entire range of the gray whale versus only the project area and because the existing analysis in the Draft EIS is entirely inadequate.  While the existing analysis includes a summary of potential impacts of oil spills on gray whales including impacts to their swimming speeds, time submerged, direction of movement, impacts to their eyes and epidermis, and the risks associated with consuming tar balls or breathing oil vapors, it discounted such impacts as slight and short-term.  This apparent disregard for the potential adverse impacts of oil spills on gray whales is particularly alarming since NMFS concedes that the “volume of shipping traffic (entering and exiting Puget Sound) puts the region at risk of having a catastrophic oil spill.”  Draft EIS at 3-126.  It goes on to conclude that “the proposed removal of the current moratorium on oil and gas exploration and development off the British Columbia coast may increase the danger of a major accident in the region” and that “the possibility of a large spill is one of the most important short-term threats to coastal organisms in the northeastern Pacific.”
  Draft EIS at 3-127 citing Krahn et al. 2002.   The fact that shipping accidents were responsible for the largest volume of oil discharged in Washington from 1970 to 1996, Draft EIS at 3-127, and that it is predicated that there will be a annual 4 percent increase in ship traffic into and out of Puget Sound in the future only adds to the significance of this potential threat to gray whales.  



3.
Wave energy.  NMFS mentions in the Draft EIS that there are ten marine energy projects currently proposed in Washington State.  Draft EIS at 3-134. Wave energy technologies are relatively new and untested.  There are various prototypes available including some that are largely submerged and some that float on the surface of the ocean or are only partially submerged.  Though legislation specific to the regulation of wave energy development is either non-existent or incomplete, the Federal Energy Regulatory Commission (FERC) has taken the lead in attempting to regulate the development of this industry.  Other agencies, including NMFS, the MMS, and the U.S. Army Corps of Engineers also play a role in regulating this growing industry.



NMFS identifies a single wave energy project for construction in Makah Bay, located in the Makah U&A, which received a license from FERC in December 2007.  Draft EIS at 3-135, 5-1.  This project involves the installation of four buoys about 3.7 miles from shore in 150 feet of water.  Each buoy would be tethered by cables to four surface floats while each float will be connected by a cable to a subsurface anchor buoy just above the seafloor.  An analysis of the environmental impacts of the project concluded that there would only be minor or localized risks to gray whales.  This analysis is, however, suspect considering the growing body of documents, reports, and other assessments suggesting that wave energy projects may pose greater threats to the environment, including to cetaceans, than anyone has revealed.  Even NMFS reports that wave energy projects “have the potential to result in serious injury or death of migrating or summer-feeding whales.”  Draft EIS at 5-5.  NMFS adds that “ocean energy projects could have a greater impact on summer-feeding whales in the PCFA survey area than on the ENP gray whale stock as a whole because the summer-feeding whales spend more time along the west coast.”  Draft EIS at 5-6.  



Of particular concern are the potential impacts of the sound or noise produced by such wave energy units to cetaceans, the impacts of any electromagnetic field produced by the units, and the possibility of injury, mortality, or disturbance of cetaceans as a result of entanglements with the buoy mooring system and transmission cable or from collisions with the mooring and anchor lines/cables used to anchor these machines to the sea floor.  Draft EIS at 5-5. While the Makah Bay project will likely have an impact on gray whales, it is the cumulative impact of all potential wave energy projects that is of greatest concern.  


Beyond the ten potential projects that NMFS identified in Washington State, a review of the FERC website identifies several other projects, currently in various steps of the planning and permitting process, for California, Oregon, and Washington.  Though NMFS mentions “several proposals by various entities to develop ocean energy projects all along the Pacific coast,” Draft EIS at 5-2, it fails to evaluate the cumulative impact of said project because it claims that they are “in the preliminary stages of study and design, and it is difficult to predict how many will ultimately be deployed and in what configuration” making any analysis of their impacts “speculative” or “not possible.”  Id.  Yet, while attempting to avoid any analysis of the cumulative impacts of these projects, NMFS concedes that the “additional ocean energy projects proposed along the gray whales’ migration route … if developed could affect migrating gray whales.”  Draft EIS at 5-5.   Moreover, despite acknowledging that “ocean energy projects arrayed along the west coast could negatively affect the abundance of the gray whale population as a whole,” NMFS reasserts that “there is insufficient information at this time to evaluate potential cumulative effects.”  Id.  



  Considering the sheer number of such projects, the fact that there is considerable pressure on the government, including state government, to identify alternative sources of energy, and because of the potential adverse impacts of these projects, both individually and cumulatively, on the marine environment including whales, NMFS cannot avoid full disclosure and analysis of these projects.  While not all of these projects have been given the green light by the relevant state or federal regulatory agencies, they are reasonably foreseeable and, therefore, must be included in any cumulative impact analysis.  Without such an analysis the Draft EIS is incomplete and violates NEPA.


4.
Ocean noise:  NMFS includes a very limited and superficial analysis of the impact of ocean noise on cetaceans and other marine species in the Draft EIS.  Considering the ubiquitous problem with ocean noise throughout the world’s oceans, all of the uncertainty regarding the full range and severity of threats posed by ocean noise to marine mammals and their prey species, along with the growing evidence of such adverse impacts, however, NMFS is obligated to provide a far more comprehensive analysis of this issue and its potential impacts on gray whales throughout their range.  The world’s oceans are polluted more than ever with noise.  Noise levels in some areas of the gray whales range have doubled every decade for the past six decades.  While some noise is from natural sources, most is human generated emanating from boats/ships/vessels (of all sizes), from undersea exploration activities (i.e., for scientific research and for oil and gas exploration and exploitation), and from military operations (i.e., active sonar use, explosive detonations).  While our knowledge of the impacts of such anthropogenic noise sources on cetaceans is improving, our understanding of such affects remains rudimentary at best.  The lack of certainty in defining such impacts is due to a number of variables including, but certainly not limited to, not understanding the auditory thresholds of the species in question, the difficulty in study noise impacts on cetaceans in a wild environment, a lack of knowledge about the physiology of the auditory process in gray whales, the fact that affected whales may never been seen or monitored, and since proving cause and effect (to the degree that certain agencies may desire) is impossible.  


We know that ocean noise impacts marine mammals including cetaceans and that such impacts can range from behavioral disturbance to mortality.  This is based on behavioral studies that have documented changes in whale behavior, swimming speeds, direction of movements, breathing frequencies, cessation of or changes in vocalizations, and active avoidance or escape from the vicinity of the anthropogenic noise source.  Draft EIS at 3-174.  We have some understanding as to how the frequency, duration, and intensity of ocean noise may affect certain species in regard to resulting in no impact, and temporary loss of hearing, or permanent damage to the auditory system or non-auditory tissue and organ damage though our understanding of the long-term impacts of repeated or constant exposure to noise to cetaceans remains very limited.  



We do, however, understand the importance of sounds to cetaceans.  Whether sounds are used to communicate with pod members or relatives, used to detect prey or for navigation, or used to identify the approach of a predator, the ability to hear is of critical importance to marine mammals including cetaceans.  Perturbations to these abilities can have grave consequences.  We also understand, as conceded by NMFS, that baleen whales are thought to be most sensitive to low-frequency sounds, Draft EIS at 3-173, and that responses to noise can vary by sex and age as cow-calf pairs of gray whales are considered more sensitive to disturbance by whale-watching vessels than other age or sex classes.  Draft EIS at 3-175 citing Tilt 1985.


Despite the significance of this issue to gray whales, NMFS has largely glossed over the subject providing some very basic analysis of noise sources and impacts to cetaceans but then downplaying the impact of noise on the gray whale within the project area.  See e.g., Draft EIS at 3-166,   What NMFS failed to do, however, is to exhaustively document the full range of anthropogenic noise sources potentially affecting gray whales throughout the species range.  It also failed to provide a comprehensive review of all of the relevant research, much of which NMFS funded or been closely involved with, on the general subject of ocean noise impacts in marine ecosystems to the more specific subjects of ocean noise impacts on cetaceans or gray whales.  It is of particular importance (as well as being required by law) that NMFS consider the cumulative impact of ocean noise on gray whales including the impacts associated with oil and gas exploration activities in the arctic, the military’s use of active sonar within and outside the project area, and the constant din of ship/vessel engines the gray whale are subject to as they traverse some of the most crowded shipping lanes in the world during their southward and northward migrations.  



Military activities



6.
NMFS assessment of the status of the gray whale and is inadequate and incomplete:


For well over a decade, NMFS and its biologists have consistently claimed that the ENP gray whale population had recovered to meet or exceed its original, pre-exploitation population size.  Though the current gray whale population estimate of 20,110 (Rugh et al. 2008) is much lower than the maximum estimate of 29,758 estimated in 1997/98, NMFS believes that the declining numbers and decreasing rate of productivity is reflective of a species that has hit or exceeding its so-called carrying capacity and whose numbers are modulating to be consistent with what the habitat can support.  NMFS largely downplays the importance of the significant increase in gray whale strandings in 1999 and 2000 when at least one-third of the population disappeared just as it largely ignores the recent increase in reports of “skinny” whales, claiming again, that these adjustments are evidence of gray whale numbers exceeding the carrying capacity of their range.  


In addition, instead of conceding the significance of the findings on pre-exploitation gray whale populations presented by Alter et al. (2007), NMFS attempts to discount these findings (which concluded that the pre-exploitation size of the gray whale (western and eastern) may have numbered approximately up to 118,000 whales or six times the current number) by either raising questions about the validity of Alter’s analysis or claiming that the lowest population size estimate presented by Alter of 30,000 whales is close to the upper estimate of gray whale abundance calculated by NMFS.  Draft EIS at 3-61, 3-71.  The findings of Alter et al. (2007) pose a unique dilemma for NMFS since it demonstrates that: 1) the current gray whale population is nowhere close to the historical “carrying capacity” of the habitat making previous NMFS claims that gray whales have met or exceeded the carrying capacity inaccurate; 2) that the gray whale is nowhere close to recovered potentially requiring relisting under the Endangered Species Act and a complete recalculation of the PBR using a reduced recovery factor; and/or 3) that the carrying capacity of gray whale habitat has been reduced substantially due largely to anthropogenic impacts (i.e., global climate change and its considerable wide-ranging impacts to Arctic ecosystems, arctic food webs, and the benthic community) which are ongoing and which pose immediate and long-term threats to the gray whale. 


The reality is that there has been a significant regime shift in the Arctic which has had direct, indirect, and cumulative impacts on gray whales, their habitat, and their primary food source (i.e., benthic invertebrates and specifically amphipods) and which has led to dramatic changes in gray whale ecology, biology, behavior, and productivity.  These changes are not merely anomalies of short-term significance but, rather, will have long-term consequences to the survival and viability of gray whales.  Indeed, though the polar bear has become the image of the impacts of global warming, the gray whale could easily occupy that role as its future is as tied to the ravages of climate change as is that of the polar bear.  


The concept of “carrying capacity” is highly controversial because of its immense variability.  In terrestrial ecosystems, though carrying capacity is frequently used in the management of wild animals, it is a constantly moving target since it can be so easily influenced by so many factors (e.g., climatic events such as rainfall amount, ambient temperatures, drought, snow depth or snow-water equivalent).  While marine ecosystems may not be susceptible to as rapid change as occurs in terrestrial ecosystems, the carrying capacity of any marine environment for any species from amphipods to whales can change relatively quickly.  Therefore, though NMFS continues to rely on the concept of carrying capacity in its management (or mismanagement) of gray whales, it must concede that the concept, while logical, is controversial and not particularly meaningful given its significant variability.


More importantly, though NMFS has consistently held that the ENP gray whale population is recovered and is at or in excess of its historical population size pre-exploitation, there is considerable reason to question these assertions.  



Fundamentally, the results of Alter et al. (2007) demonstrate that the actual historic population size of gray whales was several times larger than the current combined estimate of ENP and Western North Pacific gray whales.  Alter’s finding also call into question the legitimacy of Rugh et al. (2008) claim that the ENP gray whale carrying capacity if 23,686.  Draft EIS at 3-70.  Either that estimate is far too low or the impacts of global warming have so altered the habitat of the gray whale, particularly its arctic summering areas, that it can’t sustain the number of gray whales that existing prior to commercial exploitation of the species and which now threatens the existence of the remaining gray whales.  In the Draft EIS, NMFS fails to even accurately present the findings of Alter et al. by claiming that they estimate the pre-exploitation size of the gray whale population to be only two to four times larger than the current estimate, Draft EIS, when in reality their estimate of up to 118,000 gray whales historically is nearly six times the present estimate.  Moreover, besides downplaying the significance of this estimate by suggesting that Alter’s lower confidence interval range of 30,000 is within the confidence limits for current gray whale estimates of carrying capacity reported by Wade (2002), NMFS then claims that Palsboll et al. (2008) have questioned the results reported by Alter et al. (2007).  Beyond simply providing this reference, NMFS fails to include any summary of what Palsboll et al. concluded, how they reached their conclusion, and whether NMFS concurs with said conclusion.  Instead, NMFS completely circumvents any substantive analysis of Alter et al. by claiming that “it intends to address the findings of Alter et al. (2007) and other researchers as part of the next update of the stock assessment report for the ENP gray whale stock.”  Draft EIS at 3-64.


Given the significance of the findings of Alter et al. (2007) to the management of gray whales including whether the ENP gray whale should be designated as a depleted population and considering the legal requirements inherent to the development of an EIS, NMFS cannot avoid subjecting this issue to substantive analysis in the Draft EIS simply by claiming that it will address it in another, separate document.  NMFS is free to include any analysis it may choose in its 2008 gray whale stock assessment report but it can’t use that report as an excuse not to provide an analysis of this issue within the pages of the Draft EIS.  Thus, not only did NMFS err in failing to discuss the findings of Palsboll et al. (2008) but it also erred in failing to disclose and discuss all relevant information pertaining to the findings of Alter et al. (2007) and its analysis of that study in the Draft EIS.  



While the findings of Alter et al. (2007) merit far greater analysis in the Draft EIS given their significance to many NMFS assumptions about gray whales, NMFS gray whale population estimates also deserve scrutiny.  Rugh et al. (2008) estimate that there are currently approximately 20,100 ENP gray whales.  Such estimates are a product of data collected during shore-based counts conducted in California.  Such data is manipulated to compensate for several correction factors (e.g., to compensate for whales missed by observers, whales traveling during the night, whales traveling too far offshore to be observed, errors in pod size estimates, whales missed due to poor visibility conditions) to produce abundance estimates with confidence intervals.  There is, of course, the potential for serious error in the methodologies used to count whales and estimate gray whale abundance including the experience level of observers, their attentiveness, visibility conditions, ability to see migrating whales, inaccurate recording of count/distance data, and the validity of the correction factors used to determine abundance estimates.  Despite its use of multiple correction factors, NMFS only disclosed one correction factor (used to correct for the number of whales passing the observation points at night) in the Draft EIS (see page 3-97).  Though the other correction factors may be contained in one or more of the studies cited by NMFS, it fails to disclose these factors and fails to provide any summary of the methodology used to calculate and the assumptions inherent to all correction factors in the Draft EIS.  It would appear therefore, that NMFS is so confident in its abundance estimates and its associated correction factors that it expects all interested stakeholders to accept its estimates without question or critical analysis.  



The population estimates along with northbound counts of gray whales calves are used to determine population productivity rates.  According to data collected by NMFS, such rates have declined over time.  Again, whether these calf counts and productivity rates are accurate depend on a number of assumptions inherent in the methodologies used by NMFS.



While NMFS has produced gray whale population estimates for many years over the past several decades, it is these very estimates that raise concerns and questions about the validity of the methodologies used by NMFS to produce such estimates.  A number of these estimates are provided below in Table 1 which was taken from the Draft EIS at page 3-98.  A review of these data demonstrate, in some years, significant estimated increases in gray whale abundance above and beyond what is likely to be biologically possible based on what is known about the gray whale.  


Table 1:  Gray whale population estimates from 1967 to 2007:





Year



Population Estimate





1967/68



13,776





1968/69



12,869





1969/70



13,431





1970/71



11,416





1971/72



10,406





1972/73



16,098





1973/74



15,960





1974/75



13,812





1975/76



15,481





1976/77



16,317





1977/78



17,996





1978/79



13,971





1979/80



17,447





1984/85



22,862





1985/86



21,444





1987/88



22,250





1992/93



18,844





1993/94



24,638





1995/96



24,065





1997/98



29,758





2000/01



19,488





2001/02



18,178





2006/07



20,110



An initial review of this table reveals several things.  First, and most obvious, NMFS has not disclosed population estimates for every year from 1967/68 to the present.  Either the estimate doesn’t exist or NMFS simply chose to exclude that estimate from disclosure in the Draft EIS.  Considering that gray whale counts have been conducted annually since 1967, Draft EIS at 3-97, data should theoretically be available to develop a population estimate for each year.  For the purpose of this analysis, where there are large gaps in population estimates (e.g., between 1979/80 and 1984/85) it is assumed that the gray whale population increased by a fixed amount (calculated by subtracting the smaller estimate from the larger and dividing by the number of missing years) each year.  So, for example, the gray whale population increased by 1,354 whales each year from 1980/81 through 1983/84.  The same formula was used if the population declined between two estimates (e.g., between 1987/88 and 1992/93).  Thus, in those years the gray whale population declined by 851 whales each year from 1988/89 through 1991/92.  The substantial decrease in the estimated size of the gray whale population from 1997/98 to 2001/02 reflects a period when there was a considerable spike in documented gray whale strandings which some attributed to the impacts of starvation caused by the gray whale population exceeding their carrying capacity though there is considerable evidence (as discussed in this comment letter) that starvation is not an adequate explanation for this decline.  If these estimates are accurate, then over a third of the gray whale population was lost between 1998 and 2001.  Finally, the variability in the gray whale population estimates over time is rather stunning suggesting, assuming without conceding that these estimates are accurate, that the gray whale population is subject to significant increases and decreases.  While any decrease, even of several thousand animals between years, is biologically possible given the multitude of threats to gray whales and their habitats, not all of the documented increases would appear to be biologically possible based on what is known about gray whale reproductive biology.


There are at least two ways to check the validity of these estimates.  First, if one assumes the calf counts are accurate then, given information about the reproductive characteristics of gray whales (average age at sexual maturity, calf birth interval) one can determine the population structure needed to produce that number of calves and compare that to the total population estimate to see if the structure is feasible.  Alternatively, if sufficient biological information about gray whales was known and disclosed, one could create a simple model to calculate the expected demographics of the population over time and then compare those to the population estimates produced by NMFS.
  Both methods are used below to examine the likely reliability and validity of the NMFS population estimates.



Unfortunately, NMFS has failed to disclose in the Draft EIS (either purposefully or because it does not have such data) the various biological characteristics necessary to develop a simple model to estimate population abundance.  Some of these elements are disclosed such as age of first reproduction in female gray whales (average of 8 years of age), Draft EIS at 3-68,and the frequency of calving (one calf every other year), Id.  What’s missing includes the estimate age of reproductive senescence, the population’s sex-ratio, the population’s age structure (i.e., percent calves, percent non-reproductive juveniles, percent in reproductive prime, percent older-aged animals that are not productive), age and sex-specific mortality rates, and the number and sex of gray whales killed per year as a result of aboriginal whaling and other human-caused mortality factors.
  



Without the disclosure of such characteristics or data, certain assumptions have to be made in order to more critically examine the validity of the NMFS population estimates.  For the purpose of this analysis, the data or assumptions made include: 


1) 
a female gray whale becomes reproductively mature at 8 years of age; 


2) 
reproductively mature gray whales produce a calf every two years under ideal habitat/environmental conditions; 


3) 
female gray whales can continue to produce calves throughout their lifetimes (conservative assumption since it would be expected that there would be a decline in gray whale productivity as the whale ages); 


4) 
the sex-ratio of the ENP gray whale population is approximately 1:1 (conservative assumption based on the expected sex-ratio of most wild animals recognizing that the increased kill of female whales versus male by Chukotkan natives may actual result in a sex ratio that favors male whales); 


5)
the ENP gray whale age-structure is comprised of 50-60 percent reproductively mature animals (the percentage of calves and non-reproductive juveniles is irrelevant since they can’t contribute to the population’s productivity rate (assumption though data from shore based counts may be available to substantiate this estimate); 


6) 
gray whale calf mortality rate is 10 percent while mortality for other age and sex-specific cohorts is assumed to be zero (only slightly higher than the 8 percent of predation events on gray whales involving orcas as documented by Wade et al. (2006) but much lower, for the purpose of being conservative, of some estimates of 30 percent); and 


7) 
an estimated 141 gray whales are killed annually as a result of human activities of which 60 percent are females (see Draft EIS at 5-4 for the 130 estimate; the percent females killed is an assumption though the precise percentage could likely be determined if additional time had been provided to comment on the Draft EIS).


Using the first method of assessing the accuracy of these population estimates requires information about calf production.  This information is provided in the Draft EIS (see page 3-107).  For example, in 2005 the corrected calf count was 945.  If we assume this estimate is accurate, that there is no calf mortality, and that reproductively mature gray whales give birth every other year then in 2005 there were 945 pregnant whales and a total of 1,890 reproductively mature female gray whales.  Considering that the estimated total gray whale population in 2005 was, based on the data in Table 1 (corrected for the lack of estimates provided for each year), approximately 20,000 whales that would mean that less than 10 percent of the total population consisted of sexually mature female whales.  If there is a 1:1 sex ratio in the population this would mean that only approximately 20 percent of the population or slightly less than 4,000 whales are adult whales.  Conversely, this would mean that 80 percent of the gray whale population were calves or juvenile whales who have not yet reached sexual mortality.  Such a small percentage of adult whales in the population just doesn’t seem possible or reasonable unless far more adult whales are being killed or are dying (through natural causes) each year than are being reported and/or estimated.  A more reasonable explanation for the relatively small number of adult whales is that the overall population estimate is too high since, if the total population estimate was lower, then the proportion of the population consisting of adult whales would be higher.  Even if we assume that 10 percent of calves are killed each year before being observed during the northbound migration, this would mean that there were approximately 1,040 pregnant whales in 2005 and a total of 2,080 reproductively mature female gray whales in the population or 4,160 total adult whales (approximately 21 percent of the total estimated population).


In 2004, with a corrected estimate of 1,527 gray whale calves, assuming no calf mortality, this would correspond to 1,527 pregnant whales and a total of 3,054 reproductively mature female whales or 6,108 total adult whales (or nearly 32 percent of the total estimated population based on the data presented in Table 1 (as corrected)).  If a ten percent calf mortality rate is included, this would increase the proportion of sexually mature whales in the population.  While the percentage of adults in the overall population was, based on this analysis, slightly higher in 2004 compared to 2005, it is difficult to explain how 1,527 calves were estimated in 2004 while only 945 were estimated in 2005.  Considering that adult female whales allegedly produce a calf every other year, this significant difference in calf production estimates suggest that there was either a significant decline in the number of pregnant whales between the two year, a smaller proportion of the adult females were pregnant in 2005 versus 2004, the calf production estimates are incorrect, or that there was significantly more calf mortality in 2005 compared to 2004.  


If NMFS had provided an adequate opportunity for the public to comment on the Draft EIS, additional analysis of calf production compared to overall gray whale population estimates could have been provided at least going back to 1994.  Suffice it to say that if such an analysis was conducted it would generate similar questions about the accuracy of the overall population or calf production estimates.  Based solely on the analysis provided above, it is clear that NMFS must provide a more detailed analysis of its calf production estimates, how they correspond to the overall population estimates, and whether a relationship between calf production and overall population estimates is feasible or possible.



This analysis also suggests that there are significant deficiencies and/or inaccuracies in the methodology used by NMFS to estimate population sizes.  Ultimately, the NMFS estimates do not appear to be accurate or reliable and, indeed, seemingly overestimate the size of the gray whale population.  Whether this is done intentionally to mask a population decline that may justify relisting the gray whale under the ESA or to mask serious threats to the gray whale and its habitat posed by global warming (to avoid creating another iconic victim of global warming to be used to generate increased pressure on the Bush Administration to seriously address the issue in ways that may impact the lucrative and influential oil and gas industry) is unknown.  Regardless, it is clear that these estimates are not reliable and that NMFS must provide a more detailed analysis of its population estimation methodologies, potential deficiencies in the methodologies, provide explanations for how the gray whale population can possibly demonstrate annual increases that are biologically impossible, or concede that its estimates are too large and develop a new series of more reasonable estimates.  


Finally, as previously mentioned, NMFS documented a significant spike in gray whale strandings in 1999 and 2000.  Indeed, according to NMFS’s gray whale population estimates, at least one-third of all ENP gray whales disappeared between 1998 and 2001.  Remarkably, of the 651 stranded gray whales documented in 1999 and 2000, only 3 stranded whales were examined thoroughly enough to determine a cause of death.  Draft EIS at 3-103.  Of these three whales, one was diagnosed with a viral infection (equine encephalitis), one had an unusually intense infection of parasites, and the last was intoxicated with domoic acid which apparently is a product of algal blooms.  Id.  Despite failing to document the cause of death for the majority of stranded whales, their emaciated condition, evidence of low lipid concentrations, and decreases in calf production during the same time frame led many researchers to identify starvation as the likely cause of the strandings and deaths.  Id.  This led to two theories for the cause of such massive starvations.  One was that some factor or factors affecting climate (i.e., the 1997 and 1998 El Nino, Pacific Decadal Oscillation, and Arctic Oscillation) led to a decline in prey availability.  The other theory was that the gray whale had exceeded the carrying capacity of its habitat and the die-off was a product of a declining prey base caused by intense intraspecific competition.  Id.  


NMFS concedes that both theories are imperfect due to the suddenness of the demographic change and the relatively larger amount of adult whales that stranded.  Id.  In addition, according to Gulland et al. (2005) some of the stranded animals were actually in good to fair nutritional conditions raising questions about the starvation theory.  Considering the findings of Alter et al. (2007) that the pre-exploitation size of the gray whale population was up to six times higher (118,000) than the present estimate and given the documented impacts of the ecosystem regime shift affecting the arctic (including the Bering and other seas that provide gray whale habitat) reported by a number of scientists (as discussed in this comment letter), it is more likely that the increase in stranding was related to a significant decline in the abundance and density of prey in the gray whales’ summer feeding areas and a possible to delay in the whales locating alternative prey.  Unfortunately, as global warming continues to adversely affect arctic ecosystems, such massive gray whale mortality events will likely become more common as benthic production declines and as lightly or non-exploited patches of benthic prey are found and consumed.  This is entirely consistent with the increased observation of “skinny” whales (11 to 13 percent of whales observed in 2007 in Laguna San Ignacio) observed in the calving-breeding lagoons in Mexico.  Draft EIS at 3-104.  Given the specific substrates necessary for amphipods to survive and thrive, the availability of amphipod prey is finite since their range is finite.  Additional discussions of these threats are provided in other sections of this comment letter.



7.
NMFS has failed to consider a full range of reasonable alternatives:


Chapter 2 of the Draft EIS describes each of the alternatives subject to serious consideration in the Draft EIS and those alternatives that were ostensibly considered but rejected.  NEPA requires an agency to consider a range of reasonable and feasible alternatives.  NMFS has blatantly failed to meet this standard.



Before identifying specific alternatives that NMFS rejected from consideration without merit and/or alternatives that NMFS completely failed to consider, a few comments on the alternatives included in the Draft EIS are warranted.  


In regard to the proposed action (Alternative 2), it is important to note that the proposal to photograph gray whales in order to determine if they are resident whales only applies to “harvested” whales.  Thus, any whale that is struck and lost would not be photographed since they would never be landed.  


The geographic limitations contained in Alternative 2 only prevent whaling within the Strait of Juan de Fuca but allow whaling within the remainder of the Makah’s U&A with the exception of the month of May during which time the Makah would not hunt whales within 200 yards of Tatoosh Island and White Rock to minimize disturbance to feeding and nesting sea birds.  Draft EIS at 2-15.  Tatoosh Island and White Rock are only two of many islands that exist off the western coast of Washington.  Many of these islands within the Makah U&A are part of the Washington Island National Wildlife Refuge managed by the U.S. Fish and Wildlife Service.  In its 2007 Comprehensive Conservation Plan for the refuge the FWS recommends the establishment of a boat-free zone 200 yards around each island to protect island wildlife.  Consequently, Alternative 2, unless amended to prevent whaling within 200 yards of all FWS-managed coastal islands throughout the entire whaling season, would be inconsistent with management measures implemented by another federal agency to protect wildlife that utilize said islands.
  


Alternative 2 includes provisions ostensibly to improve the safety of any hunt for the whalers, those who may protest the hunt, and others who may be working/recreating in the vicinity of the hunt (including on land).  Such provisions include a requirement that the barrel of the rifle be above or within 30 feet from the target area of the whale, that a .50 caliber or .577 caliber rifle be used as the primary rifle, that a rifleman should only fire at a downward angle, that the rifleman’s proficiency in using rifles used in the hunt should be documented, that there must be a minimum visibility of 500 yards in all directions when a whale is harpooned, the rifle must be pointed away from the shoreline where highway 112 closely parallels the shoreline, and that the rifleman’s view be clear of all persons, vessels, building, vehicles, highways, and other objects or structures that, if hit, could result in an injury to a person or damage to property.  Draft EIS at 2-16, 3-293, 3-294.  Additional safety criteria would include the suspension of the hunt if visibility is less than 500 yards in any direction.  Id.  Nevertheless, despite these precautions, the Makah Department of Fisheries Management intends to work with the Coast Guard to close off the designated whale hunting area to recreational and commercial vessel traffic during the hunt, Draft EIS at 2-16, suggesting that the proposed hunt would still pose a considerable threat to public safety.  Indeed, it is difficult to consider a more dangerous mixture of elements than what would be present in any whale hunt including a moving boat, rolling seas, a moving and likely injured target, a high-powered rifle and/or explosive device, within an area that can, at time, be heavily used by people including tourists, commercial and recreational fishers, and others.   This concern is the alleged primary reason for the U.S. Coast Guard’s establishment of a regulated navigation area in the Strait of Juan de Fuca and adjacent coastal waters of northwest Washington.  Specifically, the Coast Guard found that “the uncertain reactions of a pursued or wounded whale and the inherent dangers in firing a [.50 caliber] hunting rifle from a pitching and rolling small boat area likely to be present in all future hunts, and present a significant danger to life and property … .” Draft EIS at 3-10 citing 64 FR 61212, November 10, 1999.   


Finally, NMFS states that under Alternative 2, Makah whaling team members “may also partake in spiritual preparations.”  Draft EIS at 2-16.  While it would be impossible for NMFS to ensure that any and all members of any Makah whaling team partake in the traditional spiritual preparations for the hunt, considering that the Makah have consistently pushed for this hunt both based on an alleged treaty “right” and to revitalize their culture, spiritual interests, and ceremonies, all Makah whaling team members and, frankly, their family members should be required, to the extent possible, to engage in all traditional spiritual preparations.  If the Makah were permitted to whale without requiring them to engage in both physical and spiritual preparations for the hunt --- as done by their ancestors – then this entire exercise is not about restoring traditional practices but, rather, is only about killing whales.



The Makah cannot have it both ways.  They cannot, on the one hand, claim that they must be allowed to whale in order to revitalize their culture and to restore their spiritual connections to the whales while, on the other hand, allow any member of the whaling team and/or their family members to unilaterally decide whether they will or will not partake in such spiritual preparation both before, during, and after the hunt.  The Draft EIS suggests that each whaling family engaged in different spiritual preparations for a hunt.  This may be true but at least traditionally and historically each whaling family prepared both physically and spiritually for the hunt; it wouldn’t have been acceptable for any whaler or his family to simply choose not to engage in such preparations since it was believed that there was a direct link between said preparations and the success of the hunt.  



Though enforcement of any permit condition requiring Makah whalers and their family members to partake in traditional physical and spiritual preparations for any whale hunt (if permitted) would be difficult, NMFS should include such a requirement in any permit and/or whaling management plan created to implement a hunt given the tribe’s stated reasons for desiring to hunt whales.  



Among the alternatives subject to consideration in the Draft EIS, several alternatives cannot meet the test of being feasible and/or reasonable and, therefore, must not be considered as viable alternatives in the NEPA process.  



For example, Alternative 2 is not reasonable because it does not include a prohibition on hunting whale within 200-yards of the coastal islands managed by the FWS (see discussion above).  In addition, it can’t be considered reasonable because the provisions intended to ostensibly minimize the killing of resident whales will not work because photographs will only be taken of landed whales, it is unclear who has access to or maintains the resident gray whale photographic identification catalog, of the inevitable delay in updating that catalog given time and financial constraints, the logistics of determining if a gray whale killed by the Makah is a resident whale have not been divulged, and for other reasons.  Finally, as NMFS concedes, Alternative 2, if implemented, could result in a maximum of four resident whales being killed by the Makah in excess of the calculated PBR of 2.5 whales based on the estimated number of previously seen residents whales in the ORSVI in 2005.  Draft EIS at 2-29.  NMFS goes on to admit that if a maximum of four residents whales were killed, they would not be replaced in a subsequent year.  Id.  In reality, since both the Makah and NMFS are assuming for the purpose or management and the evaluation of environmental impacts, that all seven potentially struck whales in a single year are considered to be killed (whether landed or not), all seven of the whales struck in any one year under Alternative 2 could be resident whales.  If this occurred, the PBR for resident whales (as specified in the Draft EIS based on the number of resident whales in the ORSVI in 2005) would be exceeded by 4.5 whales and nowhere near that many resident whales would likely be replaced the following year within the Makah U&A.  



Alternatives 3, 4, and 6 also are not reasonable as required by NEPA as each could result in an excessive slaughter of resident whales with no likelihood that the lost whales would be replaced the following year.  Draft EIS at 2-29.  If NMFS and the Makah are serious about protecting resident whales and if NMFS believes (and can prove which it hasn’t done yet) that establishing a resident whale subquota by setting an ABL using the PBR formula will provide sufficient protection for resident whales then it should only consider alternative management actions where it can ensure that the PBR will not be exceeded.  Any alternative that allows for the resident whale PBR to be exceeded is, therefore, not reasonable since it would undermine the entire purpose/reason of establishing a resident whale quota.  



Alternative 5 would, according to NMFS, allow up to 3 resident whales to be killed annually.  While this amount would still exceed the resident whale PBR (based on the estimated number of whales in the ORSVI in 2005) by one-half a whale per year it is much closer to the PBR quota than any of the other alternatives.  This is not to say that Alternative 5 is acceptable though its potential impacts to resident whales are less than the other alternatives (with the exception of the no-action alternative (Alternative 1)).  A more precautionary approach, assuming the U.S. intends to grant the Makah’s waiver request and issue it a permit to kill whales, would be to establish a female subquota that is one-half the PBR calculated based on the estimated number of previously seen resident whales within the ORSVI or to set the PBR for resident whales based on the estimated number of resident whales within the Makah U&A.  If this were done the resulting ABLs would be lower than those provided in the Draft EIS.  


Given the fact that none of the five action alternatives are reasonable, NMFS, based on the information contained in the Draft EIS, can only select the no-action Alternative (Alternative 1) unless it develops and analyzes new alternatives that either completely eliminate the potential for the killing of a resident whale or ensures that no more than approximately 1 or fewer resident whales can be killed in a single year.  



For example, one alternative that NMFS failed to adequately consider is to only permit whaling far off the northwest Washington coast within the western portions of the Makah U&A where the great preponderance of whales are likely to be migratory and not residents.  NMFS rejected such an alternative by claiming that “there is not area within the Makah U&A that is not potentially frequented by identified (resident) whales.”  Considering the size of the Makah U&A which, based on the scale of the map on page 3-3 of the Draft EIS,
 extends some 80 nautical miles into the Pacific Ocean from the northwest Washington coast, it is impossible that resident whales have been found throughout this area given their proclivity to occupy coastal areas where prey is more available.   Based on all of the resident whale studies and reports, a general rule of thumb to use to distinguish migratory from resident whales is that the further off shore one goes the greater the likelihood than any whale will be a migratory whale and that whales observed purposefully swimming in a single direction (usually north or south corresponding to the northward or southward migration) versus those circling, floating, or milling about are more likely to be migratory versus resident whales.  


A so-called “migratory whale” alternative could be crafted to both minimize (if not entirely eliminate) the potential killing of a resident whale while also imposing additional restrictions on the Makah to both regulate and yet facilitate their whaling effort while also protecting public safety.  For example, such an alternative could require that:



· any whale hunt only occur beyond the 12 nautical mile limit off the coast of northwest Washington with the Makah’s U&A;



· that only whales (without calves) who are observed purposefully swimming in a northwardly or southwardly direction depending on the season of the year be targeted;



· that Makah initiate the hunt from their traditional canoes but that powered chase boats can be use to tow the Makah to the whaling areas and to tow any killed whale back to shore;



· to mandate that all pursued whales be photographed prior to or during pursuit;



· to require that the safety measures including in Alternative 2 be followed;



· to require the routine and unannounced drug and alcohol testing of all tribal members selected to participate in whaling teams including anyone designated as a whaling captain;



· to require that family-specific traditional physical and spiritual preparation be undertaken before, during, and after any hunt;



· to require that all whale products be consumed only within the boundaries of the reservation;



· and to prohibit the sale of native handicrafts made from any non-edible part of a whale.   


While AWI would still oppose such an alternative, it would minimize (if not eliminate) the potential killing of a resident and would address many of the other controversial elements of a Makah whale hunt while still allowing the Makah to whale.  


There are, of course, reasonable alternatives that do not involve the killing of any whales (in addition to the no-action alternative) that NMFS should have but did not consider.  In some cases, NMFS considered but rejected such alternatives while, in other cases, NMFS failed to even seriously consider such alternatives.  Such alternatives, which should have been seriously considered in the Draft EIS, include but are not limited to:


· Facilitating the development of one or more Makah whalewatching operations by providing government-backed low or no interest loans, training, equipment, and other assistance.  In addition to standard whalewatching (or marine mammal watching) ventures, the Makah could be encouraged to offer traditional whalewatching excursions where the non-tribal participants are permitted to be part of a Makah whaling team utilizing traditional dugout canoes to approach gray whales in a manner mimetic of a hunt.  No harpoon or other weapon would be carried on the canoe and no harm, with the exception of temporary harassment, would come to the pursued whale.  Such an alternative may require an exception or exemption issued to the Makah to allow the canoe to approach more closely to a gray whale than is permitted under existing regulations governing whalewatching operations.  Unlike the non-hunt alternative considered but rejected by NMFS in the Draft EIS (see page 2-20) because its impacts were similar to the impacts of the no-action alternative, this proposed alternative would not include any mock attack on any whale and would provide a source of revenue for the Makah tribe that could be used to address the many social, employment, training, and health needs of the Makah people. 



· Negotiating with the Makah the development of a package of government-offered and supported incentives in exchange for its temporary or permanent suspension of its effort to exercise its alleged treaty right to whale.  Such a package may include: government acquisition and donation of lands of historical, traditional, economic, or spiritual importance to the Makah; government funding for the construction of schools, health clinics, mental health facilities, elder-care facilities, and other facilities to provide short and long-term benefits to the Makah people; government funding to support any professional selected by the tribe to oversee such facilities (in the event that there are no qualified Makah tribal members available to oversee such operations); government funding and assistance to provide job training for unemployed and/or underemployed Makah tribal members; government assistance in securing low or no-interest loans to accomplish other infrastructure improvements on the reservation for the benefit of the Makah people; and any other assistance deemed appropriate to include in such a package.  In exchange, the Makah would agree to temporarily (for 20-30 years) or permanently suspend its efforts to exercise its alleged treaty right to whale.  That right would not be revoked or abrogated but efforts to exercise the right to whale would be suspended.  There is precedent for such an agreement as recently a tribe in Canada signed such a deal with a provincial government.  NMFS considered but rejected an alternative that included a private party offering compensation to the tribe in exchange for the tribe to forego whaling claiming that such an effort was made in the past but failed.  The difference with the proposed alternative is that the government, not a private party, would attempt to negotiate a package deal with the Makah that would provide unique benefits to the entirely of the tribe’s people.  


Simply stated, NMFS has failed to consider a reasonable range of alternatives in the Draft EIS.  All of the action alternatives considered are not reasonable by virtue of their potential significant impact on resident whales and for other reasons.  Reasonable alternatives that NMFS considered but rejected with ignored for reasons that have little merit or justification.  Other reasonable alternatives were completely ignored though they would minimize potential environmental impacts while either allowing the Makah to whale or providing generous compensation to the Makah in exchange for their temporary or permanent suspension of whaling.  



___. 
NMFS discussion and analysis of resident gray whales is incomplete, biased, and confusing:



Considering the emphasis on resident whales contained in the court’s ruling in Anderson v. Evans, NMFS attempts to more fully and accurately report on the status of resident whales in and outside of the project area.  As discussed, below, NMFS efforts leave much to be desired.  


Resident whales are those whales who, for any number of potential reasons, elect not to continue the northward migration to and beyond the Bering Sea preferring to remain in an areas stretching from Northern California to Southeast Alaska during the spring/summer/fall months.  The earliest reports of resident whales off the coast of California were from the 1920s.  Draft EIS at 3-78 citing Clapham et al. 1997 and Moore et al. 2007).  Over time research efforts to learn more about the number, distribution, movements, behavior, and ecology of residents whales has expanded significantly.  As a result, while we know more about resident whales than ever before, much remains unknown.  



In the Draft EIS, resident whales are separated into three groups based largely on the need to define resident whale habitat geographically for management purposes.  The largest group is the PCFA, a slightly smaller group has been defined as occurring within the ORSVI, while the smallest group inhabit the Makah U&A.  Though these areas are defined geographically, there are no specific geographical or other barriers between these three different areas and whales are free to move into and out of each area.



Photographic identification methodologies are the primary tool used to document, catalog, and monitor resident whales.  Over the years, hundreds of resident gray whales have been photographed and cataloged.  As new pictures arrive for inclusion in the gray whale catalog maintained by Cascadia Research, efforts are made to match the photographs to exiting photographs.  Through such monitoring and matching, scientists can assess resident whale movements, distribution patterns, and habitat use patterns over time.  Admittedly, there is not enough scientists, vessels, or funds to locate, identify, and document every resident gray whale within the entire PCFA every year and though survey methodologies have improved it remains unclear if specific survey transects are run each year, if they are run at the same time each year, if they are run multiple times each year, if the training level of the observers are similar each year, and how or if other variables that would influence the monitoring of resident whales are standardized.  It is known, as disclosed in the Draft EIS, that the survey effort varies each year.  Each of these factors (and others not mentioned) impact the comprehensiveness and robustness of the data collected on resident whales.  So, while data on resident whales has increased over the years and survey/monitoring methodologies have improved, we still don’t have any way of identifying and monitoring every resident whale within the PCFA, ORSVI or Makah U&A.



Genetics …



The discussion of resident whales in the Draft EIS is misleading and confusing.  Whether this is intentional to distract those reviewing the document or to downplay the potential significance of these unique groups of whales is unknown.  When the extraneous information is removed from the critical data as is done below
, both the importance of the resident whales and the deficiencies in the analysis become more obvious.  Of particular importance in this analysis is the estimated number of resident whales, how the abundance estimates changed over time, the distribution and movements patterns of resident whales, and evidence of site fidelity demonstrated by resident whales.  



In resident whale research conducted off the west coast of Vancouver Island, British Columbia from 1972 to 1981, a maximum of 34 resident whales were documented in any any one summer.  Sixty-three percent of these whales were seen in more than one-summer while 37 percent were seen only once.  These data were used by Darling (1984) to estimate that only 35 to 50 resident whales were present off the coast of Vancouver Island from 1972 to 1981.  Draft EIS at 3-79.  


More recent research, conducted by Cascadia Research from 1984 to 1993, involved surveys for resident whales in the inland waters of southern, central, and northern Puget Sound and Hood Canal, the Strait of Juan de Fuca, and the outer Washington Coast, including Grays Harbor.  By 1993, a total of 76 individual photo-identified whales had been cataloged with only 17 being resighted in more than one year during the survey effort.  Between year resightings were most common in northern Puget Sound.  See Draft EIS at 3-80 citing Calambokidas et al. 1994).  The lack of whale resightings during these survey efforts may be due to the whales not returning to the surveyed areas each year or because of the variability in survey effort.



These early efforts, as summarized by NMFS, demonstrated that some resident gray whales remain in the southern portion of their summer range for extended periods of time with some returning to the same general feeding area in multiple years, though not necessarily every year.  The studies also documented the arrival of new resident whales every year and a difference in the areas inhabited by the same whales in different years.  Despite the variability in survey effort inherent to these studies and other methodological issues that likely affected survey efforts, NMFS concludes that these studies demonstrate “a lack of  strong site fidelity among resident gray whales suggesting a lack of uniqueness of this group of whales compared to the larger migratory portion of the population.  This conclusion is simply not consistent with the evidence.  Darling (1984) documented that 63 percent of his identified whales were seen in more than one summer while Calambokidas found that 22.3 percent (almost one-quarter) of the resident whales in his study were resightings of whales documented in previous years.  Depending on how one defines the size of the site for which fidelity is being measured, if the site is broadly defined then these studies, particularly given their methodological flaws, demonstrate a rather high level of site fidelity.


NMFS then became more engaged in the study of resident whales.  In 1996 it initiated photo-identification studies of resident gray whales off the coast of Washington focusing on the Strait of Juan de Fuca, the northern Washington Coast, and southern Vancouver Island.  These survey areas were eventually expanded to extend south to Grays Harbor and north to west Vancouver Island to increase the probability of sighting gray whales in Washington and British Columbia.  See Draft EIS at 3-81.  Inexplicably, NMFS fails to summarize the data obtained during these studies in the Draft EIS.  



Most recently, from 1998 to the present, NMFS has funded and collaborated with Cascadia Research and other scientists to expand research efforts on resident whales.  The resulting survey area ranged from southern California to Kodiak Island with the most intensive survey coverage in areas along the southern and western coast of Vancouver Island and just north of Vancouver Island.  See Draft EIS at 3-81.  While NMFS concedes that the survey effort within the larger survey area was variable, a total of only 477 individual resident whales were identified between California and Kodiak, AK.  Of these 477 whales, 408 occurred in what NMFS described as the “core survey region” from California to northern British Columbia.  The whales in this area were then described as the Pacific Coast Feeding Aggregation of PCFA.  Suspiciously, NMFS concedes that whales sighted in northern and southern Puget Sound were rarely seen in other feeding areas so they were excluded in the analysis in Calambokidas et al. (2004).  While it’s unclear why such whales were excluded, the fact that these whales were rarely seen in other survey areas suggest a high degree of site fidelity.



Of the 408 whales in the core survey area, 51 percent were seen every year or at least in two or more years within the survey area.  Again, depending on how the geographic boundaries of a site are defined, this is a fairly significant indication of site fidelity in resident whales.  While some individuals whales occasionally were documented outside of the core survey area such as in Kodiak, AK most were repeatedly seen (though not necessarily in every year) within the core survey area.  See Draft EIS at 4-81.  Conversely, for the 49 whales reportedly seen in each of the six survey years, none were seen exclusively in any one of the six survey areas though they did regularly visit the same areas across years.  Of particular note is the fact that 71 percent of the whales (or approximately 35 whales) were seen in at least one of the area during five or more the six years.  Draft EIS at 3-82.  This is yet more evidence of a level of site fidelity with increasing fidelity, as would be expected, as the size of the site under study is enlarged.  



Yet more evidence of fidelity is provided by Calambokidas et al. (2004a) who found that for resident whales in the survey areas there was decreasing movement between survey areas within season for each survey area farther to the north or south.  Id.  NMFS concedes that “this pattern demonstrates that whales do focus on specific areas within the summer season, but they will move in search of food, most likely to neighboring areas.”  Id.  More than likely these findings suggest, as reported by Darling et al. (1998), that resident whale distribution and movement patterns are probably related to gray whale foraging patterns and behavior, prey distribution, abundance, and predictability.  Draft EIS at 3-83.  


Gray whales have to eat and will, logically abandon a previously used area, if there is not sufficient prey available to meet at least their minimum biological needs. Since gray whale prey species, including benthic and pelagic organisms, can be affected by any number of environmental, climatic, and oceanographic variables, to suggest that the movements of resident whales to access food is indicative of a lack of site fidelity demonstrates that NMFS has failed to appropriately define the boundaries of the site in question.  It is simply not reasonable to suggest that site fidelity can only be demonstrated if a group of gray whales consistently returns to the same site year in and year out without considering the status of their prey and the multitude of factors (i.e., ocean warming, coastal pollution, stochastic events like an oil spill or other chemical contamination, development, abrupt changes in recreational use or ship traffic) that may affect the status and density of the prey species.  In addition, the energy needs of gray whales must be compared to the availability of different prey species recognizing that not all prey are energetically equal; some species provide a greater proportion of the daily energetic needs of a gray whale than others.  Thus, even though one or more potential gray whale prey species may be available in an area, gray whales still may not exclusively or extensively use that area unless the can benefit energetically from doing so.


Recognizing these needs, site fidelity should be defined as the frequency with which resident whales occupy annually or interannually areas that contain appropriate and sufficient resources required for their survival.  This is consistent with the finding of Calambokidas et al. (2004a) who found that nearly 35 of his 49 whales who were seen within his survey area in six straight years were seen in at least one of his six smaller survey areas during five or more of the six years. Draft EIS at 3-82.  



A subset of the PCFA is the ORSVI.  NMFS claims that Calambokidas et al. (2004a) identified the ORSVI as a management area that “was most appropriate for managing a Makah gray whale hunt.”  Draft EIS at 3-84.  While this may be true, by utilizing the ORSVI as its analysis area, NMFS has failed to abide by the specific findings of the court in Anderson v. Evans which called into question the impact of a Makah whale hunt on the “summer whale population in the local Washington area.”  Draft EIS at 3-84.  The court went on to specifically refer to the whales who frequent the Strait of Juan de Fuca and the northern Washington Coast.  Id.  



NMFS attempts to justify the use of the ORSVI as its management area by claiming that there is sufficient overlap between resident whales seen in the ORSVI and in the Makah U&A (i.e., more than 50 percent of the resident whales seen in the ORSVI during the six year survey project conducted by Cascadia Research were also seen in the Makah U&A) that is reasonable and logical to “use the ORSVI as the region for abundance estimation in setting quotas for a harvest of whales from the [Makah U&A] region.”  Draft EIS at 3-84 citing Calambokidis et al. (2004a).   Considering that approximately 50 percent of the resident whales seen in the ORSVI were never seen in the Makah U&A this conclusion seems rather arbitrary given the approximately 50 percent overlap and considering the emphasis of the court on the local area.  



The PCFA and ORSVI abundance data presented in the Draft EIS which is attributed to Calambokidis et al. (2004a), though unclear, is quite relevant to the discussion of site fidelity.  For example, Calambokidis et al. estimated that resident gray whale abundance in the PCFA increased from 129 whales in 1998 to 225 whales in 2002 with the abundance of returning whales increasing from 102 in 1999 to 176 in 2003.  In other words, 102 of the 129 whales documented in the PCFA in 1998 (or 79 percent) returned in 1999 while only slightly less (78 percent) of the whales documented in 2002 returned in 2003.  In this case, if the PCFA was considered the site, there was a high percentage of whales demonstrating site fidelity.  For the smaller ORSVI, using the figures provided in the Draft EIS (page 3-87), the percentage of whales demonstrating site fidelity between 1998 and 1999 was nearly 73 percent while, for 2002 and 2003, 81 percent of the whales identified in 2002 returned in 2003.  NMFS does not disclose such statistics preferring instead to only report on the average annual increase in returning whales.  



Updated statistics on the number of resident whales for the 1998-2005 period were also disclosed in the Draft EIS (see page 3-87).  During this period, 464 unique whales wee seen in the PCFA with 67 percent or 311 of the whales seen within the ORSVI and approximately 25 percent or 115 whales seen within the Makah U&A.  Draft EIS at 3-88.  NMFS does not disclose the percentage of whales documented in the ORSVI which were seen in the Makah U&A.  The average number of resident whales identified in any one year was 160, 87, and only 22 for the PCFA, ORSVI, and the Makah U&A, respectively.  These are likely underestimates, however, since not all resident whale within each area are seen each year, return to the same area each year, or even return to the PCFA each year.  NMFS does not provide any indication or assessment of the significance of such an underestimate meaning that it could be minor.  


The annual average number of newly seen whales was reported as 47.9, 32.4 and 11.4 for the PCFA, ORSVI, and Makah U&A, respectively while the average annual number of recruited whales (seen in a subsequent year) for each area was 21.7, 15.3, and 4.7.  In other words, of the 32.4 new whales seen on average in the ORSVI nearly 50 percent or 15.3 whales were seen in subsequent year (but not necessarily the next year) within the ORSVI.  


Though Tables 3-2, 3-3, and 3-4 in the Draft EIS (pages 3-89 and 3-90) are extraordinarily difficult to interpret (particularly the meaning of the newly seen and seen again column, it is worth noting the relevant resident whale statistics recorded for the Makah U&A.  In that specific area, between 1998 and 2005, an average of 22 resident whales were observed each year ranging from 8 in 2002 to 35 in 2005.  The number of “new” whales seen each year ranged from 1 in 2002 to 20 in 2001.  NMFS attempts to mask the variability in the number of new whales seen in the Makah U&A by using an annual average of 4.66 new whales were seen and recruited in this area (i.e., seen again) between 1999 and 2005.  Draft EIS at 4-47.  It then claims that even if a maximum of four resident whales were slaughtered by the Makah if Alternative 2 (the proposed action) were implemented “the observed level of  recruitment is greater than the likely and maximum number of removals from the entire PCFA.”  Id.  This statement is inaccurate in a number of ways.  First, the Makah can only hunt (if allowed at all) within the Makah U&A and therefore they can’t kill any whales in the larger PCFA.  NMFS can’t predict the number of resident whales removed from the PCFA as a result of human actions since it can’t predict if a resident whale will be killed as a result of a ship strike, net entanglement, or by another human cause.  Finally, even if 4.66 new whales are recruited into the Makah U&A annually, this is an average meaning that in many years the new recruits will number fewer than 4 (and possibly as low as 0) as a result of which those resident whales slaughtered by the Makah may not be immediately replaced.  



While the statistics reference above reveal that the number of resident whales and so-called new resident whales fluctuate widely within the Makah U&A, they also demonstrate just how few resident whales have been observed within the Makah U&A and, therefore, how the slaughter of even a small number of resident whales by the Makah (if allowed to whale) could adversely impact this group of whales.  It should also be emphasized, as is explained in the Draft EIS, that those whales identified as “newly seen” may not, in fact, be new resident whales at all but may have simply not been documented in previous years.  If even a third of “newly seen” whales were in fact resident whales that had simply not been identified in previous years, this would change the interpretation of these statistics considerably.


Contrary to the evidence presented in Table 3-4 regarding the number of resident whales documented in the Makah U&A, NMFS claims that 67 unique whales were seen in the Makah U&A before June 1 during 1998 to 2005. Draft EIS at 3-95.  NMFS provides no citation or reference for this claim so it unclear where the number originated and/or how it was determined.  It then claims that if the Makah were allowed to whale in the northern Washington coast area from December 1 through May 31, 17.9 percent, 17.9 percent, and 12.5 percent of whales slaughtered could have been expected to be later seen between June 1 and November 30 in the PCFA, ORSVI, and Makah U&A.  Draft EIS at 95. These percentages were based on the a claim that only 17.9 percent (10 of 56) resident whales identified in the northern Washington coast survey area prior to June 1 were seen in the PCFA in one or more years from 1998-2005.  Id.  Once again, it is not at all clear where these statistics originate and NMFS provides no reference or citation to a study, report, or even to a table contained in the Draft EIS.  Moreover, this entire claim which NMFS has inserted in order to downplay the potential that the Makah will kill a resident whale raises a number of questions.


For example, what is and where is the Washington coast survey area?  Is it the same as the Makah U&A?  Is it larger than the Makah U&A but smaller than the ORSVI?  There is no previous reference to this particular survey area within the Draft EIS.  Does the percent of whales seen in the Washington coast survey area prior to June 1 reflect an average of sightings over time, a snapshot in time for a particular month over a multi-year period, or is it related to the number of whales seen over a particular year?  What about whales seen in other survey areas either south or north of the Washington coast survey area prior to June 1 and whether they were resighted within the broader PCFA in one or more years from 1998 to 2005.  Since it is known that residents whales can and will move outside of core areas to locate potential prey (with diminishing movements as the distance from the core areas to the south or north increase), clearly some whales in documented in other survey areas prior to June 1 could have been in the Makah U&A and susceptible to a tribal hunt between December 1 and May 31 thereby increasing the percentage of resident whales to migratory whales susceptible to slaughter.   Finally, assuming the data presented by NMFS is accurate, it is not at all clear how it determined that only 12.5 percent of whales within the Makah U&A were likely to be resident whales.  This entire section of the Draft EIS must be written both to better explain the origin of the statistics used and to clarify what it is that NMFS is trying to claim and how these statistics substantiate that claim.  



While claiming, in one paragraph that 12.5 percent of the whales within the Makah U&A could be resident whales, see Draft EIS at 3-95, in another paragraph on the same page NMFS claims that if the identified (resident) whales within the Makah U&A are randomly mixed with the migratory whales then “less than one percent of the encounters between whales and Makah hunters during that time would be with one of these identified whales.”  


As an initial matter forgetting the clear contradiction between these two arguments, neither statistic appears to be accurate.  As documented in the Draft EIS, the northward migration of gray whales occurs in two phases with the second phase (ninety percent of which are cow-calf pairs) departing the wintering areas between late March and May and arriving in their summer feeding range from May to June.  Draft EIS at 3-65.  Thus while migratory whales may be traversing through the PCFA, ORSVI, and Makah U&A in April and May, the vast majority would seemingly be mothers with calves who cannot be legally killed by the Makah.  Thus, if the Makah are allowed to whale from December 1 to May 31 but elect to only whale during the latter stages of that season based on more favorable ocean and climatic conditions then the majority of their potential target whales will either be resident whales or migratory mother whales with their calves.  The former are whales that the Makah claim that want to try to avoid while the latter are whales that the Makah cannot legally pursue or kill.  Consequently, if the Makah were indeed committed to avoiding or eliminating any chance of killing a resident whale and since they can’t kill a mother or calf, any whaling must be conducted a minimum of ___ miles from shore, be restricted to the southbound migration of whales, or to be completed before April 1 of each year.  



Furthermore, NMFS has provided no evidence that migratory and resident whale are randomly mixed within the Makah U&A during the northbound migration.  The Draft EIS claims that 60, 20, and 13 percent of the first phase of the northbound migratory gray whales pass between 0.5-2, 0.1-0.5, and within 0.1 miles of the coast with 99 percent of northbound migrants passing within 0.1 mile from the shore.  Draft EIS at 3-67 citing Poole (1984).  This study was conducted in California, however, and it is unclear if the same percentages would apply in northwest Washington.  It is also not clear if anyone has ever compared the migratory patterns (timing and distance to the shore) between known migratory and resident whales.  Without such a study, it is impossible to suggest that the two groups randomly mix along the northwest Washington coastline.  In addition, as reported in the Draft EIS, Green et al. (1995) reported that some portions of the ENP gray whale population may take a more direct route between Washington and the central coast of Vancouver, rather than following the longer coastal route past Cape Flattery.  Draft EIS at 3-68.  Without evidence that the migratory and resident whales actually do mix randomly along the northwest Washington coast, NMFS should delete this claim from its analysis.


NMFS claims that there is no evidence of any genetic difference between resident and migratory whales.  Draft EIS at 3-91 and 3-92.  This is based on research by Ramakrishnan et al. (2001).  A review of this study and its methodologies raise questions as to whether this since study is sufficient evidence to discount a potential genetic distinction between the resident whales and the migratory component of the broader population.  


Even if there is, in fact, no genetic difference there likely could be a behavioral difference between resident and migratory gray whales.  The origins of such a behavioral difference may relate to the physical condition of individual animals (with stronger, healthier animals completing the full migration), a learned preference for only completing a portion of the migration (perhaps associated with the ability to find and exploit acceptable quantities and qualities of prey), or may be based on relationships between individual resident whales.  The fact that such a large percentage of whales are documented as returning to the PCFA or smaller survey areas annually or nearly every year could demonstrate some type of relationship, even if not familial, that dictates which whales are likely to not complete the full migration.  It must be emphasized, that just because a resident whale is not seen in a particular year does not mean that he/she is not present within any of the survey areas.  


In summary, shockingly NMFS has failed to heed the advice of the court in Anderson v. Evans by not focusing its analysis on the resident whales contained within the Makah U&A.  Instead, NMFS has elected to base its decision and analysis on the resident whales occupying the ORSVI.  Thus, instead of basing a resident whale subquota associated with any whaling activity (if approved) on the number of resident whales documented in the Makah U&A, the subquota would be based on the number of resident whales in the ORSVI.  Admittedly, there is overlap among the resident whales occupying the ORSVI and Makah U&A though even NMFS concedes that said overlap is only slightly more than 50 percent.  In addition, NMFS has downplayed the significance of resident whale site fidelity by claiming that resident whales engage in “large-scale” movements among different resident whale survey areas.  This is far from surprising given the whales’ need to find available prey but it most certainly does not suggest a lack of fidelity to certain key areas.  Indeed, NMFS even admits that resident whale do exhibit a pattern of returning to the same core areas annually with limited movements to other areas further to the north or the south.  Ultimately, NMFS must return to the drawing in its analysis of resident whales in a supplemental EIS.  It must provide a more comprehensive examination of all of the relevant resident whale data from all of the scientists who have participated in such research.  It also must critically evaluate the methodologies used by Ramkrishnan et al. (2001) to determine if this study, by itself, is sufficient to claim that there is no genetic differences between resident whales and migratory whales.  Furthermore, it must consider the possibility that behavioral factors (i.e., physical or social) may influence what whales are documented as resident whales within the PCFA, ORSVI, and Makah U&A.


__.  
NMFS analysis of the environmental impacts of each alternative is confusing, contradictory, and contains a number of errors:



Chapter 4 of the Draft EIS ostensibly evaluate the environmental impacts of the proposed action and its alternatives on gray whales, other wildlife, tourism, economics, social issues, and other concerns.  The following discussion identifies deficiencies in this analysis, seeks clarification of certain claims or arguments, or questions certain conclusions.  


In the introductory  section of Chapter 4 under Alternative 2, NMFS states that any struck and lost whales will be assumed to be killed.  Draft EIS at 4-4.  For the purpose of evaluating the impacts of each alternative, it is imperative that any whale that is struck with a harpoon or shot with a bullet/grenade is assumed to be killed no matter whether the harpoon/bullet/grenade struck the whale and/or the severity of the strike.  



In regard to the potential slaughter of resident whales under Alternative 2, NMFS reports on page 4-6 of the Draft EIS that the “Tribe’s proposed method would result in an allowable bycatch level of 2.35 percent of the minimum estimated abundance of whales in the ORSVI survey area.”  Id. Considering that the tribe’s proposal, as articulated previously in the Draft EIS, was to calculate an ABL based on the PBR for the number of whales estimated to be in the ORSVI, it is unclear where the 2.35 percent figure came from or how it was calculated.  Using that figure and a minimum estimate of 102 whales (which is presumably the minimum number of whales estimated to occupy the ORSVI in 2005),
 NMFS calculates an ABL for resident whales of 2.4 which it then rounded down to two.  However, if the 78 (the corrected minimum number of previously seen gray whales in the ORSVI in 2005) is used in the PBR formula with a one-half the rate of productivity set at .795 percent (one-half of the 1.59 percent rate of increase estimated for gray whales using data collected from 1967/68 to 2006/07 (Draft EIS at 3-72)) and a recovery factor of 0.5 (a conservative estimate given the lack of documented recovery in the overall gray whale population as well as no evidence that the ORSVI whales are “recovered” based on carrying capacity), the ABL based on this method is .3.  Even if a recovery factor of 1.0 is used the corresponding PBR is .6, far lower than the 2.4 whales calculated using the 2.35 percent figure.  NMFS must explain the origin of the 2.35 percent figure, why it is relevant, and why it should be used in place of the ABL calculated using the PBR formula as was identified as the method of choice in the Draft EIS.  



Furthermore, whether the ABL for resident whales is set at 2 or lower (depending on the formula used and the estimated population of gray whales within the ORSVI), NMFS concedes that up to 4 resident whales could be killed under the proposed alternative since the tribe requests that the ABL only be applied to whales who are successfully lands and not whales who are struck and lost.  Draft EIS at 4-7.  If NMFS agrees with and allows the number of resident whales killed annually to potentially be far in excess of the limits proposed by the Makah, it must provide a rational explanation as to why it would allow such a level of mortality that even it concedes would result in adverse impacts to the resident whale population since that number of killed resident whales would not be replaced annually.  The Makah are, in a sense, attempting to circumvent their own proposal by offering, on the one hand, to agree to a subquota of resident whales to reduce any potential impact to this unique group of whales but then undermining its own proposal by claiming that the ABL should apply to landed whales only.  As previously indicated, this is consistent with the proposal to use photographic evidence to determine if any killed whales are resident whales since said photographs would only be taken if the whale was landed.


NMFS and the Makah also underestimate the impact of any hunt on gray whales both numerically and behaviorally.  The Makah claim, for example, that for every whale struck, four whales would be subject to unsuccessful harpoon attempts and ten whales would be approached.  Draft EIS at 4-8.  Using an estimated pod size of two, NMFS and the Makah claim that this corresponds to no more than 28 gray whales subject to unsuccessful harpoon attempts in any year and 140 subject to approaches with no harpoon attempt.  Id.  Clearly, NMFS failed to even consider the accuracy of these numbers before publishing the Draft EIS.  Assuming each whale is in a pod containing two whales then for each whale struck up to eight whales would be harassed during unsuccessful harpoon attempts and up to twenty whales would be subject to approaches without any harpoon attempt.  When the number of permissible strikes is included (up to seven), the total number of whales potentially harassed for each whale struck would be 56 (eight times seven) while the number of whales harassed as a result of approaches would be 140 (twenty times seven).  In reporting on the harassment associated with whales that are subject to unsuccessful harpoon attempts, NMFS failed to multiply the result by two (the average pod size) though it did include this factor when calculating the number of whales approached.


In reality, the number of whales subject to harassment as a result of Makah whaling, if permitted, would be far greater both because of an underestimate in the pod size used by the Makah and a failure to consider the potential harassment impacts to other gray whales in the vicinity of the hunt caused by other vessels involved in the hunt (i.e., Coast Guard, state police, NMFS, media, protest) and how a struck, wounded, and suffering whale impact whales in his/her vicinity.  



At a minimum, considering that more recent reported an average pod size of 2.79, assuming there were no whales indirectly harassed as a result of the hunt, the number of whales harassed for every whale struck would be approximately 78 while the number harassed as a result of approaches only would be approximately 195.  


The actual number of whales potentially harassed as a result of a Makah hunt would likely be much higher because of the number of boats potentially involved in a hunt, their distribution across the hunt area, and due to the likely, but unquantifiable, harassment impact on whales in the vicinity of a wounded and suffering whale targeted during the hunt.  This number of harassed whales could be estimated if NMFS had and/or disclosed any information about the average distance between gray whale pods during migration or, for resident whales, as they feed, rest, interact, or otherwise use their summer range off the coast of northwest Washington.  


Similar deficiencies exist in the analysis of the potential for gray whale harassment under the other alternatives both due to the use of a pod size of two, mathematical mistakes, and a failure to account for indirect harassment.  To correct such errors, NMFS must recalculate the likely impact of a Makah whale hunt on the number of whales subject to direct and indirect harassment under each of the alternatives, disclose all new calculations, and reevaluate the overall impacts of the alternatives in a new analysis. 



Though much is made in the Draft EIS about the Makah’s alleged need for gray whale meat/blubber to improve their diet and health, NMFS concedes that there is insufficient information available about the health of the Makah people, the link between health and diet in the Makah people, and the current nutritional components of the Makah diet in order to draw any conclusions about this alleged need for edible gray whale products.  For example, NMFS includes the following statements in the Draft EIS:



“Whether consuming freshly harvest gray whale food products would affect the level of nutrition available to Makah tribal members would depend largely o the types and levels of nutrition present in an individual tribal member’s existing diet relative to several factors: (1) what part(s) of the whale and how much of each would be consumed, (2) what currently consumed food items (and associated nutritional levels) would be replaced by gray whale food products, and (3) how each food item would be collected, stored, and prepared for consumption.”  



“There are no data to compare the amount of contaminants currently being consumed by the Makah Tribe from its normal food sources with the amount of contaminants found in fresh whale products, making it difficult to determine the net change in contaminants to which tribal members would be exposed.”



“… data to not exist to indicate the amount of fresh whale food product an individual Makah member may consume in lieu of other food sources normally consumed by the same individuals.”



“As a result of this lack of data, it is not possible to discern risk levels based upon the existing best available information addressing the rate of consumption and method of cooking fresh whale tissues by Makah tribal members.”



“Whether consuming freshly harvested gray whale food products would affect contaminant exposure in Makah tribal members would depend largely on the types and levels of contaminant present in an individual tribal member’s existing diet relative to several factors: (1) what part(s) of the whale and how much of each would be consumed, (2) what currently consumed food items (and associated contaminants) would be replaced by gray whale food products, (3) the age and sex of the whale, (4) possibly the time of year and body condition of the whale, and (5) how each food item would be collected, stored, and prepared for consumption.”



“The continued absence of freshly harvested gray whale food products in the diet of the Makah (if Alternative 1 were selected) would continue to preclude them from realizing the added nutritional benefits (e.g., minerals and omega-3 fatty acids) associated with consuming them, but there are not data to suggest that current diets of individual Makah members sufficiently lack these nutritional benefits.”



“… it is difficult to compare essential nutrients and minerals of whale products directly to other protein sources because the former have not been studied extensively.”  



Consequently, NMFS concludes that “there are too many uncertainties, however, to quantify either type of effect or to predict whether any of the alternatives would result in a net positive or negative effect on human health.”  Draft EIS at 4-193.  


Specific Comments:



1.
Deficiencies in the use of the Potential Biological Removal (PBR) formula to determine the “sustainable” level of killing of gray whales:



The Makah and NMFS propose to use the PBR to calculate the number of gray whales that can allegedly be removed from the population each year without jeopardizing the stock’s ability “to reach or maintain its optimum sustainable population level.”  Draft EIS at 11.  NMFS has historically used the PBR for gray whales to demonstrate that the current level of killing (not including natural mortalities) is well below the number of whales who could be removed without affecting the stock’s optimum sustainable population.   Indeed, based on NMFS’ estimated gray whale population size and using the standard PBR formula, there appears to be a significant cushion between the number of whales killed (not including natural mortalities) and the PBR.  As a consequence, most observers would dismiss the possibility that the actual level of killing is in excess of what is “sustainable” given the multitude of threats to the species and the fact that such threats are increasing, not decreasing, in severity.  



As defined in the Draft EIS, the PBR is calculated by taking the minimum population estimate of the stock, multiplying that by one-half the maximum theoretical or estimated net productivity rate of the stock, and then multiplying the result by a recovery factor between 0.1 and 1.0.  Draft EIS at 11.  A second PBR is calculated based on the number of resident whales in the ORSVI to create what amounts to a resident whale subquota under the proposed action (Alternative 2).  Based on the 2005 resident gray whale data, NMFS claims that the PBR was 2.49 which, as demonstrated above, is far higher than what the PBR would be if the correct statistics were used when making the calculation.  


There are a number of problems with the use of the PBR formula for gray whales and for its use when attempting to define a subquota of resident whales.  The PBR is defined as the “maximum number of animals, not including natural mortalities, that may be removed from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population.”  Draft EIS at 3-54.  


As an initial matter, the concept of a PBR was originally developed as a fisheries management tool and then altered to be applied to marine mammals.  The fact that the PBR does not include any adjustment to take into consideration natural mortalities is a significant deficiency in the value of this tool.  If the purpose of calculating PBR is to ensure that no stock cannot reach or maintain its optimum sustainable population, the impact of natural mortalities on the population must be considered when calculating the PBR.  If not then limiting slaughter to a level below the PBR is no guarantee that the target population can reach or maintain its OSP since the proportion of the population succumbing annually due to natural mortality events could reduce the population below OSP.  NMFS fails to explain how or if natural mortalities are considered in conjunction with or separately from the PBR to ensure that a species can reach or maintain its OSP.  



For gray whales, NMFS has not included in the Draft EIS any data on age or sex-specific natural mortality rates.  Such mortalities could be due to old age, disease, starvation (though climate change induced changes to the gray whales primary prey species likely results in mortality that is entirely caused by anthropogenic impacts), and predation.  



It has been documented that killer whales or orcas do predate gray whales, particularly calves, and the impact of such predation can be significant.  There are some estimates that upwards of 30 percent of calves may be killed by orcas.  It has also become evident that, due to ecosystem regime shift in the Arctic and its impact on gray whale ecology, a larger proportion of gray whale births are occurring in the open ocean as far north as the Carmel/Monterey, CA area.  See also Draft EIS at 3-65.  As a consequence, the protections afforded gray whales calves born in or near the birthing lagoons in Mexico are not present in the open ocean.  Calves, therefore, are likely more susceptible to mortality due to thermal stress (a product of the colder water in northern California compared to Mexico) and killer whale predation.  While we may not have a solid understanding of age and sex specific mortality rates for gray whales, no one can dispute that natural mortality does occur, that it can be significant particularly among gray whale calves, and that adult gray whale mortality rates may be increasing due to ecosystem regime shifts attributable to a warming climate/ocean.  This latter category of mortality, though originally caused by anthropogenic factors, would be considered, under the PBR calculation, a natural form of mortality.  As even NMFS concedes in the Draft EIS, the significant number of mortalities recorded in 1999 and 2000 “did not exceed expected levels of natural mortality.”  Draft EIS at 3-108 citing Moore et al. 2000).  The only mortality events that would be applicable to any PBR events would be those with a known direct human nexus such as the killing of gray whales by aboriginal groups, ship strikes, or net entanglements.  


A PBR is a product of three factors multiplied together (i.e., minimum population estimate, one-half the maximum theoretical or estimated net productivity rate of the stock at a small population size, and a recover factor between 0.1 and 1.0).  Draft EIS at 3-54.  Each of these components of a PBR calculation requires additional discussion and analysis.  


First, while the use of a minimum population estimate would appear to be conservative, it depends on the validity and accuracy of the population estimate.  If a population estimate is an overestimate (as is likely the case with gray whales) then the minimum population estimate is also likely to be an overestimate resulting in a PBR that is higher than what is appropriate.  



Second, the use of the maximum theoretical or estimated net productivity rate of a stock allows either rate to be used which, for some species, could result in substantial differences in the PBR.  The difference between the maximum theoretical or estimated net productivity rate can be and likely is large since the first option refers to a rate of productivity that is theoretically the highest possible while the second option refers to a productivity rate that is likely lower and which is based on empirical data.  While the validity of either of these estimates is also of concern, providing the option of using one over the other without any explanation as to when the maximum theoretical productivity rate should be used instead of the estimated net productivity rate and vice versa introduced the potential for considerable statistical manipulation to achieve a PBR that may be larger than is appropriate.  


In addition, the requirement that the rate of productivity be based on said rates when the stock is at a small population size is also problematic and confusing.  How is small population size defined?  At certain sizes the productivity rates could be severely depressed due to difficulties in finding mates and/or a lack of breeding success to other factors that are keeping the population depressed.  At other so-called “small” sizes, productivity could be maximized if the species is in the process of recovering from a impact and is experiencing high productivity as it attempt to fill all available niches within its habitat.  For the gray whale, does NMFS believe that the current population is “small” since it is smaller by some 9,000 whales compared to the estimated gray whale abundance in 1997/98 or because it is as much as six times lower than the pre-exploitation estimates calculated by Alter et al. (2007)?  Or does NMFS use a productivity rate estimated for gray whales when the population was smaller than its current size?  Since productivity rates can change dramatically depending on the population size and since such rates are crucial for the determination of PBR, far more detailed explanation as the origin, basis, and applicability of the PBR concept to whales and to gray whales in particular is needed in the Draft EIS.  


Finally, NMFS uses a recovery factor of 1.0 when calculating the PBR for the gray whale.  This is the highest recovery factor possible which signifies that the population is recovered.  Considering that Alter et al. recommended that the gray whale be designated as a depleted species under the MMPA since the current population is much smaller than its estimated pre-exploitation size, a recovery factor of 1.0 is too high and must be replaced with a recovery factor of 0.5 or lower to both be more accurate and to ensure that sufficient precaution is employed in calculating the gray whale’s PBR.  Moreover, if the PBR is used to determine the amount of human-caused mortality that a smaller subset of the gray whale population (i.e., the PCFA, ORSVI, or Makah U&A whales) can sustain, the use of a 1.0 recovery factor would also appear to be misplaced since we have no evidence that these smaller groups of whales are, indeed, recovered.  Recognizing, based on existing data, that not all resident whales occupy the same summer habitat each year (i.e., some don’t show evidence of summer habitat site fidelity) and that the number of whales in these smaller groups may vary throughout a summer and interannually, the use of a recovery factor of 1.0 suggests that the whale groups are at carrying capacity for their occupied areas.  There is, however, absolutely no data or evidence to suggest that the whales are at carrying capacity within these smaller geographic areas (which are politically not biologically or ecologically defined).  If anything, the evidence of the increase in the number of gray whales within the PCFA, ORSVI, and Makah U&A over time suggests that these areas can possibly support a larger number of whales and that, therefore, any recovery factor used in a PBR calculation must be lower than 1.0.  


For the entire ENP gray whale population, NMFS claims that the PBR is 417 whales.  Draft EIS at 3-109.  This was calculated using a minimum population size of 17,752 (derived from the mean of the 2000/01 and 2001/02 population estimates, a maximum theoretical or estimated net productivity rate of the stock at a small population size of 0.047 divided by 2 to obtain 0.0235, and a recovery factor of 1.0.  This calculation is wrong.  


First, the first statistic used in a PBR calculation is a minimum population size.  Based on the data contained in Table 3-6 on page 3-98 of the Draft EIS, the minimum gray whale population estimates for 2000/01 and 2001/02 were 16,097 and 15,011, respectively.  Consequently, the mean of these minimum estimates is 15,554 not the 17,752 used by Angliss and Outlaw (2005) as reported in the Draft EIS (page 3-109).



Second, it is unclear where NMFS (citing Angliss and Outlaw 2005) gets the 0.047 maximum theoretical or estimated net productivity rate for gray whales.  As previously explained, the maximum theoretical and the estimated net productivity rates are entirely different measures with the theoretical maximum rate of productivity higher than any net productivity rate.  NMFS fails to indicate whether the 0.047 rate is the former or the latter.  To be conservative, and considering the decline in the gray whale productivity rate over time (i.e., an average productivity rate of 2.52 from 1967/68 to 1995/96 compared to an average productivity rate of 1.59 from 1967/68 to 2006/07), the use of the lower rate to calculate the PBR would be more appropriate.  An even more conservative option would be to use the most recent estimate of productivity for the gray whale population growth between 2005/06 and 2006/07.  


Finally, as previously explained, it is difficult to justify the use of a recovery factor of 1.0 since there is compelling evidence, provided by Alter et al. (2007) that the gray whale population has not recovered to its pre-exploitation size and given their conclusion that the ENP gray whale should be designated as a depleted species under the MMPA.  Consequently, a more conservative recovery factor would be at least 0.5.



If these corrected or more accurate statistics are plugged into the PBR formula the resulting PBR for the entire ENP gray whale population would be far lower than the current level of 417 and would also be lower than the known current human caused mortality level of an estimated 141 whales per year.  The use of this revised PBR would reflect a more conservative management strategy that would theoretically lessen the impact of a potential human-caused decline in gray whales.  However, considering the significant problems with the entire PBR concept, namely its failure to incorporate natural mortalities into its formula, a more conservative PBR which includes potential losses due to natural mortalities, must be set considerably lower in order to protect the health and viability of the population.  Precisely how low such a PBR would have to be set is unknown since data on gray whale natural mortality is not disclosed in the Draft EIS or is unknown.  


2.
Use of Allowable Bycatch Level calculation to determine subquota of resident whales that can be killed by the Makah Tribe:



Pursuant to its MMPA waiver application, the Makah propose to use set an allowable bycatch level (ABL) based on the calculation of the potential biological removal (PBR) level using the “number of previously seen whales in the Oregon-Southern Vancouver Island survey area” as the minimum population estimate for use in the PBR equation.  Draft EIS at 1.  In effect, the Makah and subsequently NMFS has proposed establishing a subquota of resident whales which, if met, would terminate the hunt for the remainder of the year.  The logistics of establishing this subquota, however, will not work and will lead to the potential slaughter of up to four resident gray whales
 per year far in excess of the PBR calculated for resident whales in the ORSVI for 2005 as delineated in the Draft EIS.  The logistical and mechanistic problems with the establishment of a resident whale subquota as described in the Draft EIS are in addition to the deficiencies with the PBR process discussed previously.  



First, unless a new research methodology is established to identify and monitor resident whales within the Pacific Coast Feeding Aggregation, ORSVI, and the Makah U&A to provide regular, instantaneous data on the number of resident whales within the ORSVI, the resident whale subquota calculated for a particular year may allow for more resident whales to be killed than is biologically appropriate.  This is a product of the inevitable delay in surveying the ORSVI, locating and photographically identifying returning or new resident whales, and then determining how many resident whales are present within the ORSVI at any one time.  Such data collection and calculations are not done overnight.  Indeed, as evidenced by the data included in the Draft EIS, the most recent resident whale data for the ORSVI is from 2005 suggesting that there is a delay of a couple of years in assessing and publishing resident whale data.    



Since, as the Draft EIS alleges, resident whales do not consistently return to the same areas, since they may move to adjacent areas during the spring/summer/fall months, and since new whales (i.e., whales not previously photographically identified) may be identified as residents in any particular year, there is a great deal of variability in the number of resident whales within the ORSVI in any one year.  Moreover, considering the inevitable delay in determining and publishing the estimated number of resident whales within the ORSVI, the calculation of a subquota of resident whales that can be killed by the Makah may be based on a number of whales that is well over or under the actual number of resident whales within the ORSVI in the particular year of the hunt.


NMFS fails to address this deficiency in the logistics of calculating a subquota of resident whales that the Makah could be permitted to kill.  Specifically, what is the delay (in years) in reporting the number of resident gray whales estimated to be within the ORSVI?  Will NMFS devise a new research methodology in conjunction with its research partners (e.g., Cascadia Research) to more rapidly collect, analyze and report on resident whale data obtained within the ORSVI?  Will the number of previously seen resident whales within the ORSVI be based on an annual average, a running average over the course of two or more years, or on the previous year’s data?
  How have the number of previously seen resident whales within the ORSVI changed by year during the time that such data has been collected?  If NMFS uses resident whale data collecting during the year prior to the hunt, will the “minimum population estimate” used in the PBR equation be the sum total of the maximum number of previously seen resident whales estimated to inhabit the ORSVI at any particular time during the previous year? Or, will it, recognizing that resident whales may move in and out of the ORSVI, be based on a minimum or average estimate of previously seen resident whales within the ORSVI?  


Second, though NMFS claims that it intends to utilize the “National Marine Mammal Laboratory’s photographic identification catalog,” DEIS at 6, as its reference for identifying potential resident whales, there is no evidence that such a catalog actually exists at NMML.   Indeed, there have been reports that NMML does not even possess the resident gray whale photographic catalog.  This raises a number of questions which NMFS must answer.  Does the NMML possess a resident gray whale photographic identification catalog?  If so, does it contain a photograph of all resident gray whales documented since research on this unique group of whales was initiated?  If NMML does not possess such a catalog, who does possess and maintain said catalog?  Has NMFS negotiated a contract that that person/organization to ensure that he/she or it will provide the required analytical services to compare pictures of gray whales killed by the Makah with resident gray whale photographs contained in the catalog or to permit a NMFS official to engage in such an analysis?  What mechanism is in place to ensure that all gray whale scientists who study and photograph resident whale share their photographs with a person or organization to ensure their insertion into the resident gray whale catalog?  These questions must be answered by NMFS before any further action is taken on the Draft EIS.  NMFS cannot assert that NMML has a resident gray whale photographic catalog as a tool to use in determining if the Makah have exceeded the proposed resident gray whale subquota if such a catalog does not, in fact, exist at NMML and/or if NMML has no access to said catalog.


Third, the proposed action (Alternative 2), if implemented, would limit the Makah to seven struck whales per year, three struck and lost whales, and the killing of an average of four whales per year (with a maximum of five in any one year).  Draft EIS at ES-1 and ES-2.  In order to determine if any of the whales killed were resident whales each whale would be photographed with the photograph being sent to NMFS and/or other specialists for comparison with a catalog of existing resident whale photographs.
  This process is replete with problems.  



For example, according to the information presented in the Draft EIS, a minimum to moderate percentage of resident whales identified in any one year have not be identified or photographed previously.  Thus, even if a whale killed and photographed cannot be matched to any resident whale photograph in the resident whale catalog, the whale may still be a resident whale.  


Of equal or greater concern is the fact that, as specified in the Draft EIS, the killed whales will only be photographed when landed.  At that time, even if the killed whale is determined to be a resident whale, the whale is already dead.  More importantly, since whales that are struck and lost (up to three per year under the proposed action) will never be photographed it will never be known if they were or were not resident whales.  As a consequence, even if a resident whale subquota was set at, for example, two, up to four resident whales could potentially be killed before the subquota is met and the hunt is terminated if the first two whales struck are lost and if both were resident whales.  Remarkably, NMFS concedes that this is a possibility and that such a high rate of slaughter of resident whales would be in excess of any annual ABL for resident whales calculated using the PBR formula yet it apparently continues to endorse this proposal.  Considering the Makah’s likely predilection for pursuing those whales closest to shore to reduce the amount of time and effort required to kill a whale and tow its carcass to shore, there is a high likelihood that, if permitted to engage in whaling as described in Alternative 2, the Makah will pursue resident whales.  


Both the Makah and NMFS have failed to recognize this significant deficiency in its proposal to limit the number of resident whales potentially killed and/or have intentionally developed this scheme recognizing this deficiency but hoping that it would not be exposed by other stakeholders.  This is a major deficiency that NMFS must address in a Supplemental EIS should NMFS choose to continue to pursue its efforts to accommodate the whaling interests of a segment of the Makah tribal membership.



Even if NMFS altered its proposal to require that photographs be taken of each pursued whale, however, a Makah participating in the hunt would have to be trained to take the required pictures to enable determination as to whether the whale was a resident whale or a person already trained in obtaining such photographs (i.e., ensuring that the whale is photographed from the correct angle, that the most identifiable part of the whale is photographed) would have to accompany each Makah hunting party.  Even if this were possible, there is no instantaneous way to determine if the pursued whale is or is not a resident whale as even if the photographs could be transmitted from the canoe to a person with access to a resident whale catalog it would still take potentially hours to determine if the photographed whale was a resident whale.  Requiring appropriate photographs be taken by a qualified/trained technician prior to any attempt to strike and kill the whale would, however, reduce the possibility of up to five resident whales being killed in any one year.


Finally, NMFS provides no explanation as to why the resident whale subquota would be calculated based on the estimated number of previously seen resident whales within the ORSCI versus using the Makah U&A as the geographic area for analysis.  Since the Makah can only whale, if permitted, within their U&A, the only whales who could be potentially killed would be migratory or resident whales within the U&A.  While there would always be some movement of whales both into and out of the Makah U&A, if the ABL were calculated using the PBR formula based on the estimated number of resident whales within the U&A, the resident whale subquota would be smaller and, thus, more precautionary reducing the likelihood of any short or long-term adverse impact on resident whales.  Conversely, basing the ABL on the estimated number of resident whales within the ORSVI, increases the resident whale subquota even though many of the resident whales within the ORSVI may never enter the Makah U&A.  Given all that remains unknown about the resident whales, while AWI believes that NMFS should prohibit all whaling in order to ensure protection of all resident whales, at a minimum, if NMFS elects to issue the waiver and allow the Makah to whale, it must adopt precautionary measures to limit the subquota or resident whales killed by the Makah by basing that subquota on the estimated number of resident whales within the Makah U&A.



Even assuming that the ORSVI is the appropriate management unit, the ABL for resident whales within the Makah U&A calculated using the PBR formula is in error.  Draft EIS at 4-37.  


First, as the minimum abundance estimate for ORSVI whale, NMFS uses 106.  It is not clear from where this number originates.  A review of Table 3-3, the total number of resident whale seen in the ORSVI is 101 not 106.  However, as explained in several places in the Draft EIS, the minimum number that is supposed to be used to calculate the ABL is the number of resident whales that have been seen in two or more years within the ORSVI.  So, again using the data from Table 3-3 for 2005, the total number of previously seen resident whales in the ORSVI is 78.  


Second, NMFS again uses 2.35 percent figure presumably as one-half the estimate net productivity rate.  This would correspond to a 4.7 percent actual rate of increase which is far higher than the average rate of increase documented using data from 1967/68 to 2006/07 (1.59 percent).  NMFS fails to explain why it believes using the 4.7 percent rate is appropriate versus using the 1.59 percent or some percentage between 4.7 and 1.59 percent rate.  Considering that the recent estimated rates of increasing are in decline, the 1.59 percent rate would seemingly be the more appropriate statistic to use in calculating the ABL for resident whales in the Makah U&A since the objective is to reduce or eliminate the killing of these unique animals.  



Third, and finally, NMFS continues to incorrectly use the 1.0 recovery factor when, since the current gray whale population size is no where near its pre-exploitation size and since Alter et al. recommended the species being designated as a depleted species, the recovery factor should be no more than 0.5.  


Using these corrected statistics, the new ABL for resident whales in the Makah U&A would be .3 per year, far lower than the 2.49 resident whales reported by NMFS.  Draft EIS at 4-37.  



3. 
Use of powered chase boats to tow struck and killed whales to shore:


A portion of Makah tribal membership have advocated a resumption of whaling to revitalize Makah culture.  They believe that a return to whaling will help restore the tribe’s cultural past, its language, its ceremonies, and will lead to a spiritual reawakening.  For individuals selected to be members of Makah whaling teams, rigorous training and spiritual preparations will be expected by them and their family members consistent with the reported traditions of their ancestors.  Despite these training standards and seemingly inconsistent with the methods employed by their ancestors when pursuing whales, the Makah have proposed to use motorized chase boats to, among other things, tow killed whales back to shore.  Draft EIS at 2.  


While AWI strongly opposes any whaling by the Makah, if whaling is permitted then both international and national treaties or laws require that it be done in the most humane manner possible to reduce the suffering of the struck whale.  To accomplish this, the use of a chase boat to ensure that a rifleman can fire one or more shots at a harpooned whale to (hopefully) end the whale’s suffering as rapidly as possible is entirely appropriate.  Using the chase boat to then tow the struck whale to shore would, however, be inconsistent with the traditional practices that the Makah are trying to recreate by whaling.  If the Makah historically relied on physical preparation and prowess in order to successfully kill and land a whale, modern day Makah whalers should, out of tradition, desire to emulate their ancestors.



The Draft EIS suggests that, historically, Makah whalers used to go far out to sea to hunt gray whales and used to tow dead whales behind their canoes back to their ancestral lands.  Sometimes it would take days for the Makah to tow the dead whale back to land.  Reportedly, when steam-powered ships became available, the Makah then relied on those ship to tow the whale carcasses to shore.  It is doubtful that the companies owning those ships or the individual ship captains agreed to tow the whale carcass to shore as a simple gesture of goodwill rather, it is likely that goods (i.e., whale oil, seal oil, skins/pelts, or other products) were exchanged as payment.  NMFS claims that the use of a chase boat to tow the whale carcass back to shore is needed to prevent the spoilage of the carcass.  This excuse seems to conflict with reports that historically it could take the Makah whalers days to tow a whale back to land when using their traditional canoes and their own strength.  Either there was significant spoilage of the whale historically (which calls into question the distance the Makah would travel out to sea to pursue whales), the Makah were far more proficient paddlers than they are today, or the Makah historically either utilized all whale products (spoiled or not) or there was significant wastage of a whale once landed.  


AWI is not advocating for a complete return to all traditional tactics to kill whales.  Indeed, it would be in violation of international standards and domestic laws for the Makah to employ only traditional harpoons to kill gray whales given the inefficiency of such killing methods and the immense suffering that would result.   Requiring the Makah to rely on traditional methods to tow a whale carcass to land, however, would be consistent with the tribe’s desire to revitalize its cultural, spiritual, and physical relationship to whaling.  



5.  
NMFS has not provided a legal description of the Makah’s usual and accustomed grounds and stations:



An examination of the Treaty of Neah Bay reveals that the treaty itself does not set aside any ocean areas as part of the Makah’s usual and accustomed grounds and stations.  The description of the lands set aside in Article 2 to represent the Makah reservation does not extend into the ocean.  In addition, as indicated above and in Article 4, the Makah’s right of taking fish and of whaling or sealing is for its usual and accustomed “grounds and stations.”  While it is unclear what is meant by stations, the term grounds may not imply any area of the ocean.  Admittedly, it is impossible to harvest marine fish or whales anywhere but in the ocean though freshwater fish can be killed in streams, tributaries, and creeks within the Makah’s reservation.  NMFS claims in the Draft EIS that the courts have defined the area of the ocean reserved for the Makah.  Due to the inadequacy of the comment period on this Draft EIS, this claim could not be confirmed nor could any legal description of the boundaries of the Makah U&A, if articulated by the court, be mapped to determine the true extent of the U&A.  This criticism is not meant to suggest that the Makah’s U&A does not include areas of the ocean but it would be useful and informative if NMFS provided the legal description of the Makah U&A – at least the portion that includes the Pacific Ocean – so that interested stakeholders can better understand the boundaries of this area.


6. 
The Makah tribe have not demonstrated the ability to engage in whaling in a manner consistent with the WCA’s prohibition on waste:



The Draft EIS defines “wasteful manner” as “a method of whaling that is not likely to result in the landing of a struck whale or that does not include all reasonable efforts to retrieve the whale.”  Draft EIS at 14.  NMFS has interpreted this standard to apply both to the process of whaling and of butchering the whale.  Indeed, in its 1996 final rule amending the WCA, NMFS indicated that the waste provision in the WCA applies to the butchering process as well as to the killing and landing of the whale.   Therefore, not only would a struck and lost whale constitute a violation of the “waste” standards in the WCA but so would the inefficient butchering of a landed whale resulting in the spoilage or waste of whale meat, blubber, or other whale products.



Though NMFS suggests that Makah tribal members “removed almost all edible portions of the meat and blubber from the whale (killed during the 1999 hunt) by midnight,”  Draft EIS at 1-38, videotape footage of the butchering of the whale demonstrates that the Makah had little idea how to butcher the whale and that, consequently, much of the whale was wasted.  This footage, appended to this comment letter and also available for viewing on the AWI website, was obtained by a eyewitness who was present at the beach where the 1999 whale was landed and who witnessed the butchering process.  Her written description of the butchering process that she captured on videotape provides compelling evidence of the incompetence of the Makah whalers in butchering the whale, their need for assistance from an Alaskan native and NMFS personnel to butcher the whale, and their decision to forego completing the butchering process to maximize the collection of all blubber and meat from the whale and to avoid wastage as is required by the WCA.  



Indeed, according to NMFS, the gray whale killed in 1999 generated 2000-3000 pounds of meat and 4000-5000 pounds of blubber.  Draft EIS at 3-236, 4,145.  Without an estimate of how much meat and blubber was likely available from the whale depending on his/her length, sex, and physical condition, this amount of whale meat/blubber may be high or low.  NMFS should provide such meat/blubber production estimates for gray whale if known so that the efficiency of the Makah in butchering this whale can be compared against some meaningful metric.



In addition, reports obtained from members of the Makah tribe document that the dead whale carcass was hauled to the tribe’s landfill shortly after the kill with considerable meat and blubber remaining attached.  While it is likely that scavenging birds, dogs, and other animals may have benefited from this unexpected food source, it is indisputable that the Makah violated the prohibition against waste contained in the WCA by allowing so much of the potential whale product from the killed whale to be discarded at the tribe’s landfill.  


The inability of the Makah whaler’s to efficiently butcher the killed whale and subsequent waste of whale products provides additional evidence that the Makah can’t meet the standards for ASW under the IWC.  



8.
Makah whaling will violate the conservation purposes of the MMPA:


As explained in the Draft EIS, the court in Anderson v. Evans defined the conservation purpose of the MMPA as “to ensure that marine mammals continue to be significant functioning element[s] in the ecosystem” and not “diminish below their optimum sustainable population.”  DEIS at 1-18.  


NMFS fails to define, geographically or otherwise, the ecosystem of relevance in determining whether Makah whaling could or would violate the conservation standards within the MMPA.   NMFS reports that the Makah Tribe claims that NMFS cannot deny the tribe’s MMPA waiver application since tribal whaling “would not cause the ENP stock of gray whales to fall below its optimum sustainable population or to cease to be a significant functioning element of the marine ecosystem.”  DEIS at 1-19 citing Makah Tribe 2005a and Makah Tribe 2006a).   If, as the Makah have done, the ecosystem is defined as the entire “marine ecosystem” inhabited by the ENP stock of gray whales it is not surprising that the Makah would conclude that its whaling could not violate the MMPA conservation standard.   Considering the significant and increasing anthropogenic threats to the gray whale it is not guaranteed that, even at this extraordinarily broad scale, Makah whaling may not adversely affect the gray whale over time.  If, however, the “ecosystem” is defined more specifically, there is no question that Makah whaling could violate the MMPA conservation standard. 


In the context of the species, the gray whale occupies or uses a substantial area of ocean ranging from portions of the Beaufort Sea in the north to the protected lagoons of Baja California along the Mexican coast.  This area does not constitute a single ecosystem but a series of ecosystem distinguished by physical, biological, oceanographic, and other characteristics.  The composition of the substrate, prey species and density, water temperature, water chemistry, and productivity of the Chukchi Sea in the Arctic (a primary gray whale summer feeding area) and habitat through which the gray whale migrates in Southern California are very different.  Similarly, the characteristics of the habitat occupied by resident whales off the northwest coast of Washington differs from that in the arctic and in Mexico.  



Though NMFS repeatedly references the MMPA conservation standard that marine mammals continue to be significant functioning elements in the ecosystem, it never defines the ecosystem in which this standard applies.  Considering that there are several different ecosystems occupied or used by gray whales, for the MMPA conservation standard to be meaningful NMFS must the individual ecosystems and determine if the Makah were allowed to whale whether the impacts of said whaling would violate the conservation standard.  For example, in this case, is the MMPA conservation standard applicable to the area occupied by the entire group of whales that comprise the PCFA (i.e., is the area occupied by whales within the PCFA considered a single ecosystem).  Alternatively, is the area defined as the ORSVI or the Makah U&A considered ecosystems in which the MMPA conservation standard would apply.


Beyond defining the “ecosystem” in question, NMFS must also determine if a Makah whale hunt would impair the ability of gray whales to be a significant functioning element within the ecosystem.  To make this determination, NMFS must understand the ecological and biological significance of gray whales within the ecosystem.  Though our knowledge of resident gray whale movements, distribution, habitat use patterns, and behavior has improved over decades since resident whales were first subject to study, our knowledge of their biological and ecological significance within the occupied areas remains paltry.  If we don’t understand the basic function of resident gray whales within an occupied ecosystem (regardless of how that ecosystem is defined), it is impossible to determine if the removal of resident whale through whaling will effect the gray whales ability to be a significant functioning element within the ecosystem.  Thus, beyond simply identifying the ecosystem or ecosystems in question, NMFS must also both disclose the functional significance of resident whales within the ecosystem as well as assessing the impact of Makah whaling to the gray whales’ role.  


Considering the likelihood that the Makah, if permitted to whale as described in the proposed action, will slaughter resident whales and that up to four resident whales could potentially be killed in a single year, the potential impacts to the functioning of the resident whales within the ecosystem could be significant.  The fact that 77 percent of resident whales in the ORSVI in 2005 were documented in the area in previous years (i.e., indicative of some level of site fidelity) only increases the potential impacts associated with removing a proportionately large number of resident whales potentially far in excess of the calculated PBR.  


9. 
NMFS must clarify how and to whom the Makah, if permitted to whale, can share whale products:



The IWC defines “subsistence use” to include the “personal consumption of whale products for food, fuel, shelter, clothing, tools, or transportation by participants in the whale harvest,” “the barter, trade, or sharing of whale products in their harvested form with relatives of the participants in the harvest, with others in the local community or with persons in locations other than the local community with whom local residents share familial, social, cultural, or economic ties” though “the predominant portion of the products from each whale are ordinarily directly consumed or utilized in their harvested form within the local community,” and “the making and selling of handicraft articles from whale products… .” Draft EIS at 1-22.  Though this definition is not contained in the ICRW or in the Schedule it was reportedly agreed to by the contracting governments of the IWC in 2004.  Draft EIS at 1-22.  



The IWC does not define the term “local consumption and distribution” in regard to the aboriginal use of whale products.  NMFS, however, interprets this term to mean that the Makah “could share whale products from any hunt within the borders of the United States with … relatives of participants in the harvest, others in the local community (both non-relatives and relatives), and persons in location other than the local community with whom local residents share familial, social, cultural, or economic ties.”  Draft EIS at 1-23, 2-15, 4-100.  This interpretation is so broad that the Makah could literally share whale products with anyone living in the United States including in Alaska, Hawaii, and potentially the U.S. territories.  For example, “relatives of  participants in the harvest” could live anywhere in the U.S. and persons with whom a Makah tribal member may share social, cultural, or economic ties could include virtually anyone including a friend, acquaintance, colleague, or business associate.  



It is improbable that the IWC intended for whale products taken from whales slaughtered in aboriginal hunts to be broadly distributed to virtually anyone within the country that allows the aboriginal whaling.  Indeed, the IWC’s definition of “subsistence use” specifies that the “predominant portion of the products from each whale are ordinarily directly consumed or utilized in their harvested form within the local community.”  Draft EIS at 1-22.   Other definitions provide additional evidence that the NMFS interpretation of how the Makah can use/share any potential products from a whale if the tribe is allowed to whale is far too liberal.  For example, the definition of “aboriginal subsistence whaling” adopted in 1981 by the Ad Hoc Technical Working Group on Development of Management Principles and Guidelines for Subsistence Catches of Whales by Indigenous [Aboriginal] Peoples, refers to whaling “for purposes of local aboriginal consumption” while the definition of “local aboriginal consumption” adopted by the same Ad Hoc group means the “traditional uses of whale products by local aboriginal, indigenous or native communities… .” Draft EIS at 1-30.  The gray whale catch limit language in the IWC Schedule also specifies that the “taking of gray whales from the Eastern stock in the North Pacific is permitted ..  only when the meat and products of such whales are to be used exclusively for local consumption by the aborigines.”  IWC Schedule, paragraph 13(b)(2) and Draft EIS at 1-35.  Finally, even the Makah, in its waiver application, make clear its intent to adopt tribal regulations that “will restrict the use of whale products to local consumption and ceremonial purposes..” which indicates that the Makah do not desire to have the ability to share whale products with anyone in the country with which they may have familial, social, cultural, or economic ties. 


Given these definitions and the Schedule language, the NMFS interpretation is far too broad and is destined, if the Makah were allowed to initiate whaling, to potentially lead to enforcement and other problems as whale meat could theoretically be shared with people living from Los Angeles to Miami and from New York City to Las Vegas.  Though there is no legal basis for NMFS to permit the Makah to whale, if it chooses to do so it must tighten up it interpretation of how and to whom whale products can be distributed and/or promulgate new regulations or standards to limit the distribution/use of said whale products to the Neah Bay reservation.  This would not prevent Makah or non-Makah who live off of the reservation from traveling to the reservation to partake in any potlatches but it would prohibit any whale meat or other whale products from being transported beyond the borders of the reservation.  If the Makah are genuinely only interested in whaling to ostensibly revive their traditional and cultural practices, it should have no objection to such restrictions.  


In addition to imposing restrictions on the distribution/sharing of whale products,  NMFS should also explicitly prohibit the sale of any whale product by anyone who participates in a whaling event and/or anyone who may receive whale products as the result of such an event.  Though the Makah have agreed that any whaling would be non-commercial (i.e., no sale of whale products except for native handicrafts manufactured using parts/products from the whale), the Makah have consistently claimed a right to commercially profit from the sale of whale products as they did through trading of whale products historically.  See Draft EIS at 3-330 (“…their original 1995 formal request to resume hunting of ENP gray whales stated that the Makah were reserving what they consider their treaty-secured right to whale for commercial purposes”).  If NMFS, despite the evidence to the contrary, elects to issue an MMPA waiver to the Makah tribe, establish regulations to restrict any hunt, and to issue the required MMPA permits, it absolutely has and should use its authority to impose more stringent conditions on the Makah regardless of the opinions, arguments, or claims of the tribe.  


10.
NMFS is obligated to comply with NEPA when attempting to obtain IWC acceptance of catch limits for aboriginal subsistence whaling:


NMFS claims that its positions on issues subject to debate within the IWC are not “final agency action” and, therefore, NEPA review is not required since such positions are subject to change during IWC negotiations making any review of the environmental impacts “speculative.”  Draft EIS at 1-24, 4-200.  In regard to positions taken or decisions made about aboriginal subsistence whaling by a U.S. indigenous group, NMFS’ interpretation of the applicability of NEPA is entirely inaccurate.  Prior to any IWC meeting where a U.S. aboriginal whaling catch limit is to be discussed, the U.S. makes a decision whether to seek such a catch limit and what number of whales it intends to request as part of the catch limit based on the alleged needs of the aboriginal group.  


This decision is not made on the fly nor is it formulated at the IWC meeting itself, rather there is a review and decision process undertaken well before the IWC meeting.  As a consequence, such a decision is a final agency action subject to NEPA review prior to an IWC meeting.  Such a review requires the U.S. to disclose the environmental impacts of its decision and, perhaps more importantly, provides the public with an opportunity to participate in the decision-making process and to possibly alter the decision to be made by NMFS either by convincing the agency to forego seeking a quota at all or to modify that quota (up or down) based on evidence presented regarding either the status of the stock in question or as to the alleged need of the aboriginal group.



In a June 2007 letter to NMFS, Friends of the Gray Whale and other groups criticized NMFS for failing to comply with NEPA prior to seeking a gray whale and bowhead whale quota for the Makah and Alaskan Inupiats, respectively, prior to IWC/59 in 2007.  That letter provides a detailed analysis of the applicability of NEPA to such decisions and counters the ongoing claims by NMFS that such decisions are not final agency actions.  



11.
The stated purpose and need for the proposed action are not legitimate:


NMFS asserts that the purpose of its proposed action is “to respond to the Makah’s request to hunt ENP gray whales for ceremonial and subsistence purposes” and that the alleged need is “to address (its) federal trust responsibilities to the Makah.”  Draft EIS at 1-27.  Strangely, since NMFS is the federal agency responsible for NEPA compliance, it also discloses that the Makah’s purpose is “to resume its traditional hunting of gray whales under its treaty right” and its need is “to exercise its treaty whaling rights to provide a traditional subsistence resource to the community and to sustain and revitalize the ceremonial, cultural, and social aspects of its whaling traditions.”  Id.



As previously mentioned, the IWC does not permit aboriginal subsistence whaling for “ceremonial purposes” or to advance any “social aspects” of a whaling tradition and such references should be deleted from the Draft EIS.  Aboriginal whaling is only permitted when an aboriginal/indigenous group can demonstrate a “continuing traditional dependence on whaling and on the use of whales,” Draft EIS at 1-30 and when whale products are needed to meet an aboriginal group’s “nutritional, subsistence, and cultural requirements.”  Id.
  The use of the conjunctive “and” in that definition indicates that cultural needs alone are not a basis for qualifying for an aboriginal subsistence whaling quota as there must also be a nutritional and subsistence need.  Furthermore, in IWC Resolution 1994-4 which established three broad objectives for evaluating aboriginal whaling requests from contracting governments, any alleged cultural need is directly tied to “nutritional requirements.”  Draft EIS at 1-21.  Again, the use of the conjunctive “and” when referencing so-called “cultural and nutritional requirements” makes it clear that cultural needs alone are not a sufficient basis for either seeking or being granted an aboriginal subsistence whaling quota.  


Thus, the fact that some Makah have an interest in resuming whaling to enhance traditional ceremonies, to allegedly spur interest in their traditional language, to enhance traditional values, or to give more meaning to traditional whaling songs is irrelevant.



Thus, the “nutritional requirements” of the aboriginal group is the key factor in determining if the group qualifies for an aboriginal subsistence whaling quota.
  To be consistent with the concept of “subsistence use,” however, the alleged nutritional need for whale products must be based on a demonstrable need to include whale products in the diet for health reasons and/or to ensure the survival of the group.   Simply enjoying the taste of whale meat/blubber and/or a preference for whale meat/blubber over venison, domestic beef, or fish is not an appropriate justification for an aboriginal subsistence whaling quota.  



In this case, neither the Makah nor NMFS has provided any evidence that the Makah must have access to gray whale meat, blubber, or other products in order to subsist.  Indeed, over the past eighty years during which time he Makah have killed a single whale, there is no demonstrable evidence that the tribe’s lack of access to whale meat, blubber, or other products has adversely affected its ability to subsist.  If anything, evidence presented in the Draft EIS indicates that the Makah have no compelling need to access and consume whale meat/products to address any dietary deficiency.  



Similarly, the mere fact that the Makah claim to have a treaty “right” allowing it to whale has no bearing on whether the Makah have a legitimate subsistence need to whale.  As previously mentioned, the fact that Congress failed to provide an exemption for the Makah or other mainland Native American groups to permit their killing of marine mammals as it did for Alaskan Natives when promulgating the MMPA is evidence that the Makah’s treaty rights relevant to whaling and sealing have been abrogated.  If there is no treaty right than the Makah can’t rely on this claim in attempting to secure U.S. approval to whale and the U.S. has no federal trust responsibility to the Makah.  


Even if this treaty right remains intact, a treaty right is not one of the criteria used by the IWC to determine subsistence need.  While such a treaty right may be of relevance domestically, since U.S. law recognizes the IWC as the preeminent authority in the management of whales, a treaty right has no bearing on whether the IWC’s criteria for aboriginal subsistence whaling can or has been met.  If the IWC’s criteria has not been met then, under U.S. law, even if the IWC were to set a catch limit, NMFS cannot allocate the catch limit to the aboriginal group.   



Since neither NMFS nor the Makah have provided demonstrable evidence as to the tribe’s subsistence need for gray whale meat/products, since any alleged cultural need to whale is tied to “nutritional requirements,” since “ceremonial” or “social aspects” of aboriginal whaling are not relevant IWC criteria, and since any treaty right has no bearing on whether a group meets the aboriginal subsistence whaling standards imposed by the IWC, NMFS has failed to identify a legitimate purpose or need for the proposed action.   Furthermore, if the existing purpose and need statement is deemed to be acceptable by NMFS then each and every time the Makah decide to request a modification to any gray whale MMPA waiver it may receive and/or if the tribe (as AWI suspects is its intention) elects to seek a waiver and permit to authorize the expansion of its whaling program (if approved) to include other whale species, including humpback whales, NMFS will be obligated to engage in a new NEPA and waiver process in response to each such application.   If NMFS would set the bar higher and develop or force the Makah to meet a higher standard in regard to the alleged purpose and need for whaling – as is required by NEPA – it could avoid problems in the future with the Makah attempting to expand and escalate any whaling activities if NMFS errs by authorizing a gray whale hunt at this time.  Without a legitimate purpose and need, the Draft EIS is incomplete, illegal, and no further action should be undertaken pending, at a minimum, the development of a credible purpose and need statement.  



12.
NMFS has failed to adequately articulate the jurisdictional issue relevant to the proposed whaling and has not provided an adequate discussion of the agency-specific statutes and regulations and their relationship to any proposed whaling:



The jurisdictional issues off the northwest coast of Washington are complicated.  In addition to the Makah Reservation and its U&A, much of the marine zone is dominated by the Olympic Coast National Marine Sanctuary (OCNMS), the Washington Islands National Wildlife Refuge Complex managed by the FWS, and even Olympic National Park under the management responsibility of the National Park Service has limited jurisdiction.  To complicate matters further the U.S. Coast Guard has established a regulated navigation area surrounding the Makah reservation and extending south along the coast approximately to the coast near the southern tip of Lake Ozette, see map in Draft EIS at 3-3, and the U.S. military uses much of the area for training and other activities given the presence of dozens of military bases and presumably tens of thousands of military personnel based in the Seattle/Puget Sound area.  



NMFS attempts to provide a summary of the statutory and regulatory authority of most of the agencies who manage or use land or marine areas in northwest Washington.  It’s analysis, however, is woefully inadequate.  



As an initial matter, the map contained in the Draft EIS at 3-3 is likely inaccurate.  For example, it is unclear if the map is actually drawn to the correct scale.  If it is, the map suggests that the jurisdiction of the Washington Island National Wildlife Refuge complex extends out approximately 10 miles from shore.  Interestingly, the map depiction of the boundary of the refuges is similar to maps contained in the Washington Island National Wildlife Refuges Comprehensive Conservation Plan which, as discussed below, raises a number of questions about the applicability of other FWS statutes and regulations to any proposed whaling.  



However, AWI understands that not only is this depiction of the external boundary of the refuge complex inaccurate but that the ten-mile wide strip of coastal waters depicted on the map as being part of the refuge complex does not correctly depict the FWS’s area of jurisdiction.  Indeed, the FWS only has jurisdiction on the coastal islands that are part of the refuge complex from the mean high tide line and up or toward the terrestrial habitat.  The NPS has jurisdiction along the portion of the coastal area occupied by Olympic National Park from the mean low time mark an up or toward the terrestrial habitat.  The NPS also has jurisdiction from the mean low tide to the mean high tide lines around each of the islands within the refuge complex.  The actual marine or aquatic habitat  is under the management jurisdiction of the OCNMS.  Assuming AWI’s understanding of these jurisdictional issues are accurate, NMFS must replace the map on 3-3 with a map that more accurately depicts that actual jurisdiction of the OCNMS, FWS, and NPS.


OCNMS was designated in 1994 pursuant to the National Marine Sanctuaries Act,  Draft EIS at 3-4, due to its “highly productive, nearly pristine ocean and coastal environment that is important to the continued survival of several ecologically and commercially important species of fish, seabirds, and marine mammals.”  Id.  According to NMFS, regulations governing the management of the OCNMS “prohibit taking any marine mammal … except as authorized by the Marine Mammal Protection Act, … or pursuant to any treaty with an Indian tribe to which the United States is a party.”  Draft EIS at 3-6.  If a tribal treaty is applicable then any “taking” of a marine mammal must be exercised in accordance with the MMPA and other relevant federal statutes.  Id. and Draft EIS at 2-23.  In this case, the Makah cannot satisfy this standard and, therefore, cannot be permitted to engage in whaling within the OCNMS.  First, as previously explained, NMFS has failed to demonstrate that the conservation standard within the MMPA can be met if the Makah are allowed to whale since it has not defined the ecosystem in play nor has it determined if the slaughter of whales within that ecosystem will significantly impair the function of the whales within that ecosystem.  Moreover, since the Makah’s treaty was effectively abrogated when Congress promulgated the MMPA and, in doing so, provided an exemption only for Alaskan natives, the treaty is no longer a relevant defense to allow the Makah to whale within the OCNMS.  Without a valid treaty right, the OCNMS has no obligation to allow whaling within its borders though, presumably, the Makah could apply for a permit to obtain permission to engage in whaling.


The Washington Island National Wildlife Refuges include the Quillayute Needles, Flattery Rocks, and Copalis refuges.  These refuges are comprised of more than 870 islands, rocks, and reefs extending for more than 100 miles along the coast of WA.  Draft EIS at 3-8.  If the map in the Draft EIS on page 3-3 accurately depicts the area of jurisdiction for the FWS as including all islands and water from the coast to approximately 10 miles (based on the scale provided on the map), other laws governing the management of wildlife within the National Wildlife Refuge system would be applicable.  For example, if whaling were to be permitted within this area, the FWS would have to, in addition to the completion of Comprehensive Conservation Plan, would have to publish a compatibility determination for whaling, a whaling hunt plan, would have to subject any whaling program within the refuge areas to NEPA compliance, and would have to promulgate refuge specific regulations to authorize whaling.  Based on a review of the Final CCP for the refuge published in 2007, no such analyses or regulations have been conducted or promulgated.  


The Final CCP specifies that the FWS goals for the Washington Island refuges “are to minimize or eliminate disturbance to wildlife.”  Final CCP at 1-22.  To accomplish this the FWS has adopted as part of its proposed action evaluated during its CCP process the creation of a voluntary 200-yard boat-free zone around each of the refuge islands.  Final CCP at 2-4, 2-22.  In regard to tribal use of refuge islands, the FWS intends to develop agreements with each tribe which would be done separately from the CCP process. Final CCP at 2-2.  The status of these agreements is unknown.  


Despite the FWS decision to establish such a boat-free zone which had to be known to NMFS when it was preparing the Draft EIS, NMFS’ proposed action (Alternative 2) would allow the Makah to hunt and kill whales within this 200-yard boat-free zone.   NMFS, as a sister federal agency to the FWS, should not promote an alternative whaling plan that would directly violate a management decision made by the FWS in order to protect wildlife species that utilize refuge islands.  The fact that the boat-free zone is voluntary (since FWS does not have jurisdiction over the water surrounding its islands) is irrelevant given the FWS’ stated conservation need for establish said zone.  Alternative 4 is largely mimetic of Alternative 2 except that it prohibits whaling within the 200-yard zone around each island consistent with the FWS management decision. 


Though the FWS claims that it will enter into agreements with the tribes, presumably including the Makah, to determine when and under what circumstances the tribes may have access to the islands, it is entirely unclear if the Makah can be legally permitted to land and butcher a whale on any of the refuge islands without the FWS having to engaged in additional analysis and/or publish additional regulations to permit such activities.  Moreover, considering that the refuge islands are designated as Wilderness Areas, Draft EIS at 3-260, additional restrictions on the use of such islands and on the operation of motorized vehicles or equipment on or potentially near such islands (depending on the established boundary of the Wilderness areas).  These same restrictions would apply to other federal lands that are designated wilderness including within Olympic National Park. 


This is further complicated by the fact that the NPS manages a portion of the islands from the mean low-tide mark to the mean high-tide mark.  Within these areas, the NPS Organic Act would be applicable.  This statute and its implementing regulations provide some of the most protective standards for the management of any federal land areas.  Among other things, the NPS must determine if any activity constitutes an impairment of NPS resources including wildlife, air quality, water quality, the viewshed (or the scenic quality), and the natural quiet or the values of serenity/solitude found in national parks.  Beyond determining if a activity will cause an impairment, NPS Policies also require the agency to determine if the activity creates an “unacceptable impact.”  If an activity causes an impairment, the activity must be altered so as to mitigate its impact to avoid an impairment or it must be prohibited.  The determination of an “unacceptable impact” is, in effect, a buffer to avoid the NPS permitting any actions that are likely to cause an impairment by avoiding activities that cause unacceptable impacts.  Moreover, in nearly all national parks, including Olympic National Park, the intentional killing or slaughter of any park wildlife is prohibited.  Thus, if the Makah were permitted to whale and NMFS did not prohibit such whaling within the 200-yard boat-free zone established by the FWS, the Makah could not legally pursue, kill, or finish off a wounded whale, or butcher a whale within the low-tide to high-tide zone around the refuge islands that is under the jurisdiction of the NPS.  These same restrictions would apply if the Makah attempted to pursue, kill, dispatch a wounded whale, or land and butcher a whale on any land/water areas under the jurisdiction of the NPS within that portion of the Olympic National Park which is located along the northwest Washington coast.


NMFS has entirely failed to disclose or discuss the jurisdictional issues raised above within the Draft EIS.  While some discussion of the responsibilities of the different agencies is provided, the analysis is weak at best and is often confusing and inaccurate.  The NMFS must not promote any alternative that would violate the FWS’s decision to establish a voluntary 200-yard boat-free zone to protect refuge wildlife.  Moreover, it has to disclose and discuss the relevant FWS and NPS laws that are applicable to the pursuing, slaughtering, killing a wounded whale, and/or butchering a whale on lands under the jurisdiction of the NPS or FWS.



13.  
NMFS claims that Alternative 1 would not result in any reduction in gray whale mortality is purposefully intended to dissuade the public from supporting this alternative and is in error:



Throughout the Draft EIS, particularly in Chapter 4, NMFS claims that if it “does not authorize a Makah gray whale hunt, or authorizes a hunt for fewer whales than provided in the bilateral agreement, the Russian Federation could authorize the Chukotka Natives to take any of the unused catch limit.”  Draft EIS at 4-4, 4-32, 4-44, 4-46.  In other words, NMFS is claiming that selection of the no-action alternatives will provide no measurable benefit to gray whales by reducing the numbers slaughtered since whatever number of whales the Makah do not kill can be killed by the Chukotkan natives in Russia.  This is a deliberate effort intended to downplay the benefits of Alternative 1 for gray whales thereby biasing public opinion against this alternative since it will, according to NMFS, result in no net benefit for the gray whales.  At the same time, NMFS may be attempting to set itself up to make a legal argument to counter any lawsuit that may be filed to challenge its decision to permit the Makah to whale by claiming that there is no legal remedy available to provide relief to the harms claimed by any plaintiffs since the same number of gray whales will be killed whether the Makah kill them or not.  Such a purposeful effort to bias public opinion against Alternative 1 or to make false claims to bolster some future legal argument is entirely inappropriate and, of course, inaccurate.


As an initial matter, the NMFS claim that any whales not killed by the Makah could be killed by Russian natives assumes that only migratory whales would be killed by the Makah.  This is a risky assumption considering the behavioral characteristics of resident whales who tend to occupy areas close to the coast and who remain in the area for an extended period of time increasing the likelihood that they would be targeted in a hunt versus migratory whales who, though also traversing habitat close to the coast, would not remain within the Makah U&A for as long.  Any resident whales killed by the Makah would not and could not be accessible to the Russian natives.  


Second, the Chukotkan natives have not taken their full quota of gray whales in recent years if ever and there is no reason to believe that if NMFS rejects the Makah’s bid to whale that the Chukotkans will suddenly increase their slaughter of gray whales to compensate for the whales the Makah or not permitted to kill.  



Finally, the claim that failure to authorize the Makah whale hunt would, under the terms of the bilateral agreement with Russia, allow the Russian natives to kill any of the unused gray whale catch limit assumes that neither the U.S. nor Russia would seek an amendment to the catch limit quota to reduce it by the number of strikes and whales allocated to the Makah by agreement between the U.S. and Russia.  Indeed, if the U.S. denies the Makah’s MMPA waiver application and/or if a court were to again rule that U.S. actions were illegal, the U.S. would be obligated to report such developments to the IWC and adjust the catch limit accordingly since, among other reasons, the Russians do not have a legitimate demonstrable need for additional gray whales.
  If under such a scenario, neither the U.S. nor Russia acts to amend the catch limit another IWC contracting government could in order to ensure that any catch limit accepted for the Russian Federation is consistent with the needs of its native peoples.


For the foregoing reasons, NMFS must amend any language contained in the Draft EIS that suggests that the selection of Alternative 1 will not result in a single gray whale being spared slaughter and must reevaluate the environmental impact of Alternative 1 recognizing that its selection would, indeed, save a certain number of whales from human-caused slaughter.



___.  
NMFS has failed to adequately address welfare concerns associated with the proposed hunt:



Both US domestic laws and the IWC require that whaling be conducted humanely.  Under the MMPA, NMFS must make a finding that any whaling is humane which is defined as inflicting the least possible degree of pain and suffering practicable.  Draft EIS at 3-111 citing 16 USC 1362(4); 50 CFR 216.3.  The IWC definition of humane killing is “death brought about without pain, stress, or distress perceptible to the animal…”  Id.  NMFS downplays the significance of welfare concerns associated with the proposed whale hunt based primarily on the alleged relatively rapid kill (8 minutes) of the gray whale slaughtered by the Makah in 1999.  Draft EIS at 4-41.  Even assuming that this time to death is accurate, NMFS concedes that the whale targeted during the 2007 illegal whale hunt was hit with at least four harpoons and shot 16 times with high caliber weapons but still did not die for some ten hours after being struck with the initial harpoon.
  The fact that four of the five Makah whalers involved in this incident trained for and participated in the 1999 hunt and that one, Wayne Johnson, was the captain during the 1999 hunt suggests that the reported results of the 1999 hunt may be an anomaly and that future hunts will likely involve significantly more suffering by the targeted whales.  


While the weapons and munitions used in the various aboriginal hunts differ, the fact that times to death for whales pursued and killed by Chukotkan natives, by Greenland subsistence hunters, and by Alaskan natives are much higher than that reported by the Makah for the 1999 hunt provides additional evidence that the 1999 results may be anomalous and not predictive of future hunt results.  In Greenland, for example, where the subsistence hunters have far more experience killing whales than do the Makah, the average time to death for minke whales was 21 minutes with a maximum time to death of 90 minutes.  Draft EIS at 3-117.  Admittedly, the rifles used by Greenland’s subsistence hunters are smaller caliber than the weapons used by the Makah but minke whales are also smaller than gray whales.   In Chukotka, where only rifles were used as the killing weapon, the reported average time to death for 40 whales was 47 minutes (minimum 5 minutes, maximum 3 hours and 20 minutes).  For Alaskan native whalers reported times to death were also high.


Considering the much longer times to death documented in other aboriginal hunts, including the Alaskan bowhead hunt, NMFS discount or ignore the possibility that the reported time to death of the whale killed by the Makah in 1999 was an anomaly and that future kills will not be so rapid (though eight minutes can by no means be considered instantaneous).  Consequently, NMFS must assume, for the purpose of its analysis and in regard to its mandate under the MMPA to determine if whaling is humane, that the time to death in future Makah whale hunts is likely to be higher raising significant animal welfare concerns.



___.
NMFS has failed to adequately evaluate the potential health impacts associated with contaminant loads in gray whales:



The issue of so-called “stinky whales” has been a subject of discussion at the IWC for years based on concerns raised by the Russian Federation over its identification of a small number of whales that emit a medicinal odor whose meat and blubber is inedible if the whale is killed.  Efforts have been made by a number of governments, including the Russian and US governments, to determine the cause of this odor for years yet any laboratory findings or conclusions from such studies either are not being released to the public or have not been completed.  There has also been, rather surprisingly, difficulties associated with obtaining, packaging, and shipping appropriate samples for analysis.  


While conclusive evidence of the source of the reported odor remains unreported or unknown, a report provided by the Russian Federation at IWC/60 claims that it found high levels of PCBE’s in a sample of the liquid taken from a sample obtained from a “stinky” gray whale killed by the Chukotkan natives.  The liquid was obtained after the frozen sample had thawed.  PCBEs are used as flame retardants both for fighting forest fires and in the manufacturing of a variety of household goods.  



Since the Chukotkan natives have documented the presence of “stinky” whales it is presumed, but not actually proven, that “stinky” whale also migrate along the west coast of the U.S. and potentially could be killed by the Makah (if the Makah are allowed to whale).  While the Makah may elect not to consume any portion of a “stinky” whale, if they did choose to consume any portion of the whale this would raise concerns about the possibility of impacts to their own health.  



This is not the only contaminant documented in gray whales that may be of concern both for the health of the gray whale and, if consumed, for the health of the Makah.  Though many studies suggest that gray whales have lower levels of heavy metal contaminants compared to other marine mammals, there are other persistent organic compounds that may be of greater concern particularly due to potential health impacts to the Makah.   NMFS, for example, reports that “numerous researchers have documented concentrations of organic and inorganic contaminants in the tissues (muscle, organs, et.) of the gray whales proposed for hunting by the Makah.  Draft EIS at 3-301 citing Varanasi et al. 1994; Jarman et al. 1996; Krahn et al. 2001; Mendex et al. 2002; Ruelas-Inzunza and Paez-Osuna 2002; Tilbury et al. 2002; Ruelas-Inzunza et al. 2003; Dehn et al 2006a; Dehn et al. 2006b). Table 3-44 in the Draft EIS (page 3-304) contains a list of the concentrations of organic compounds measured in freshly harvested and stranded gray whale tissues including DDTs, dieldrin, hexachlorobenzene, and PCBs.  NMFS includes a Table in the Draft EIS documented the levels of these compounds found in gray whales but fails to explain if these levels are in excess of what is considered safe for human consumption.  Since NMFS is considering through this process the possibility of allowing the Makah to hunt and consume gray whales, it must do more than simply disclose the level of various contaminants found in gray whale by comparing these levels to any government safety standards.


Considering the amount of seafood consumed by the Makah, the amount of contaminants (i.e., heavy metals, organic compounds, and other toxic chemicals) likely or documented to be in those foodstuffs, and other contaminants in the environment, the cumulative impact of continuing to consume their existing diet while potentially adding gray whale blubber/meat/organs to their diet may pose unique yet unknown risks to the health of Makah tribal members.  NMFS concedes that such cumulative impacts may be of concern.



“While there is documented evidence of the beneficial effects of the nutrients in marine foods, persistent and potentially toxic chemicals also occur and are documented in the diets of native subsistence populations (citation omitted).  In considering the type and amount of chemicals the Makah could ingest by consuming whale products, their continuing exposure to these contaminants is also a result of their ongoing, high consumption of other seafood products, including finfish and shellfish.”  Draft EIS at 3-301.



Because of this potential cumulative impact posed by the Makah’s consumption of various seafood products, including potentially gray whale, all of which may contain some level of contaminants, NMFS must do more than simply disclose information about chemical and other contaminants in gray whales by actually assessing the likely impact, both by individual chemical and through synergistic affects, on gray whales and by considering how the consumption of gray whale products both separately and in combination with the other traditional food products used by the Makah will impact human health.


__.  
NMFS analysis of the social environmental is incomplete, inaccurate, and biased:



According the NMFS and the Makah, a resumption of whaling is necessary to promote the restoration of Makah cultural and to achieve a spiritual awakening among tribal members.  As stated in the Draft EIS, “the Tribe believes it must revive thee traditions (whaling) to combat the social disruption resulting from the rapid changes of the last century and a half.”  Draft EIS at 3-213.  Examples of such social disruption are teenage pregnancy, children dropping out from high-school, substance abuse, and juvenile crime. In other words, the Makah believe that a resumption of whaling will help address these social problems by presumably restoring pride and reinvigorating the role of traditional culture into the lives of tribal members.   NMFS, however, provides no evidence to suggest that such impacts are likely as a result of allowing the tribe to whale.  If these and other specific problems are, in fact, the basis for allowing the Makah to whale, NMFS should quantify the current severity of such social problems on the reservation so that, in the future, the impact of whaling can be measured.  


NMFS suggests that whaling will provide benefits to the tribe beyond merely providing access to gray whale meat/blubber as it will increase the interests of young people in learning the Makah’s traditional language, in practicing ceremonial rituals associated with whaling, and by giving the youngsters role models in the community.  It is, however, unclear why whaling needs to be practiced for these benefits to be realized.  Indeed, the Makah already have initiated a program to encourage its tribal members to learn the traditional language, it is not barred from engaging in any ceremonies, and surely there presumably already are individuals in the community that can and should be role models for the younger generation.  



A great deal of emphasis is placed on the alleged spiritual and physical preparations undertaken by those who participated in the 1999.  While it is hoped that such preparations were undertaken by all who participated in the hunt, there is no proof that all participants engaged in all traditional preparations particularly those of a spiritual nature.  There also was and is no requirement that those participating in the hunt engage in such rituals (i.e., ritual bathing, praying, rubbing the skin with boughs and nettles, engaging imitative performances; Draft EIS at 3-227) or that there family members do so as was the case historically (i.e., the whaler’s wife would be expected to lay quietly while her husband was out whaling so that the whale “would give itself to her husband”; Draft EIS at 3-228.  Moreover, despite the alleged importance of such spiritual and physical preparations for whaling, there is no evidence that such preparations were made before the five Makah tribal members (including four who participated in the 1999 hunt) engaged in the illegal hunt of a gray whale in September 2007.  These individuals were not engaged in the exercise of any spiritual journey, they simply had grown impatient with the current NEPA and MMPA process and wanted to make a statement about the tribe’s alleged treaty right.  


The bulk of the information contained in the Draft EIS regarding the social environment and discussions about the history of whaling, the spiritual importance of whaling, and the cultural value of whaling to the tribe is from work done by Renker.  While Renker’s qualifications to conduct the work, including preparation of the tribe’s 1997 and 2002 needs statements submitted to the IWC, may be appropriate but she cannot be considered unbiased due to the fact that she is married to a member of the Makah Tribe who was or is a member of the Makah Whaling Commission.  It is understood that NMFS was aware of this clear conflict of interest but elected to not engage any other qualified anthropologists who would not have such a clear conflict to review and critique Renker’s analyses or to prepare an independent report documenting the tribe’s alleged needs.


The bias of Renker is best reflected in her conduct of at least two Makah household surveys attempting to measure Makah interest in whaling or support for not resuming whaling one in 2001 and another in 2006.  One of many deficiencies in the 2002 survey methodology and implementation was the fact that when the researchers identified four Makah households known to be opposed to tribal whaling in their random selection of households to survey the researcher completed the survey instead answer negatively to all questions regarding support of the hunt or use of whale products instead of going ahead and surveying all of the randomly drawn households.  Not only is this entirely inconsistent with any valid survey methodology but it also raises a question as to whether the researchers manipulated the data of the households that were surveyed to generate results that would suggest that whaling has more tribal support than it actually does.  


Though the Makah claim that it must resuming whaling to promote a cultural and spiritual revival among its people, that is simply not true.  As evidenced in the Draft EIS, in the 1960s a small group of elderly Makah women initiated an effort to teach other tribal members about the cultural traditions of their people.  Draft EIS at 3-239.  At about the same time valuable archeological discoveries were being made at the Makah’s ancient Ozette village site.  These discoveries also provided an important impetus for renewed respect of and interest in the knowledge of Makah elders.  As a result of these discoveries the Makah Cultural and Research Center was created to support Makah cultural activities.  Draft EIS at 3-239.  Indeed, from the 1960’s to the present the Makah have engaged in many efforts to revitalize their traditional culture.  To what degree these efforts have been successful is not disclosed in the Draft EIS.  If they have been successful then this diminishes the alleged cultural need for whaling.  If they haven’t been successful then it’s unclear if a return to whaling will actually reverse such trends or aid in addressing the social problems on the reservation.  



____.
NMFS contracting with Parametrix Inc. to assist in the preparation of the Draft EIS presents and clear conflict of interest:



It has long been suspected if not known that NMFS had entered into a consultative relationship with a private firm, Parametrix Inc., to gain its assistance in compiling relevant information, analyzing the information, and preparing the Draft EIS.  In the List of Preparers and Agencies Consulted in the Draft EIS, a Parametrix Inc. official is listed as the Parametrix Project Manager.  While there is nothing untoward or illegal about NMFS hiring a private consulting firm to prepare a NEPA document, Parametrix Inc. has a clear conflict of interest in this case which should have immediately disqualified it from consideration as a consultant in the preparation of the Draft EIS.  



This conflict is due to the fact that the Makah Tribe has routinely hired Parametrix, Inc. to prepare various reports or analysis for the use of the tribe.  NMFS has also used and continues to use Parametrix as a consultant on some of its other fishery related projects.  While the latter relationship is of no significant consequence, the former relationship is as it taints the objectivity of the entire Draft EIS.  



As a consequence of this existing and potentially long-term professional and financial relationship between Parametrix and the Makah, a conflict of interest in NMFS hiring Parametrix to prepare the Draft EIS is indisputable.  The fact that Parametrix officials signed a government form claiming not to have a conflict of interest is entirely erroneous given the firm’s preexisting relationship with the tribe.  Moreover, the explanation provided by Makah Tribal Chairman Micah McCarty at the June 2008 public meeting at which the Draft EIS was discussed that the specific Parametrix office working on the Draft EIS is different than the office who had worked and continued to work with the Makah on its projects is irrelevant.  Parametrix is Parametrix regardless of what office worked on what project.


NMFS did not disclose the role of Parametrix in preparing the Draft EIS anywhere in the actual document with the exception of the listing of the Parametrix Project Manager at the end of the document.  It is not clear if Parametrix was responsible for the preparation of the entire Draft EIS or only portion of the analysis.  If the latter, it is not clear what portions were the responsibility of Parametrix.  This conflict of interest problem is significant and can’t be remedied except by NMFS terminating the existing process and starting anew by either preparing an analysis in-house or be hiring another consultant, that does not have any financial or professional ties to the Makah tribe, to prepare the new environmental document.  Continuing this process without addressing this serious problem is unacceptable and could result in the entire document being invalidated by a court of law.  


___.  
NMFS has underestimated the potential precedent that would be set if it authorized Makah whaling by granting the requested waiver:



NMFS largely discounts that possibility that if it were to grant the Makah the requested MMPA waiver, authorize the tribe to engage in aboriginal whaling, and allocate a gray whale quota to the tribe for that purpose that other tribes may seek similar opportunities, that other countries may use this as justification for aboriginal whaling requests for their aboriginal groups, or that it would lead to additional MMPA waiver requests.  It provides virtually no credible data or analysis to substantiate these claims apparently believing that wishful thinking is a sufficient basis for ignoring such precedential impacts.  


In regard to other tribes, NMFS claims that the Makah are the only tribe whose treaty explicitly protects its whaling practices.  While this may be true, it ignores the fact that many of the other treaties between the U.S. and various tribes protect tribal rights for fishing and hunting.  For tribes that occupied coastal areas, hunting may have very well including the pursuit and killing of marine mammals including cetaceans.  The mere fact that the treaty language does not explicitly reference whaling may not be sufficient in a court of law to convince a judge that a tribe that can document a history of hunting cetaceans did not intent to protect that practice when it signed a treaty with the U.S. government protecting its hunting rights.  It is not known how many coastal tribes have treaties with the U.S. government and/or what specific rights are protected in those treaties.  NMFS discounts the possibility that other tribes would seek aboriginal status under the WCA by arguing that no tribe has done so even though the Alaskan natives were granted such status 29 years ago while the Makah gained said status 9 years ago.  Draft EIS at 4-199.  This claim ignores the fact that the Makah’s efforts to resume whaling have been highly controversial and subject to two federal lawsuits which may have dissuaded other tribes to pursue similar opportunities until and unless NMFS is successful in authorizing whaling by the Makah and such authorization withstands any potential legal challenge.  If that were to occur, other tribes may then pursue opportunities mimetic of those provided by the Makah believing that there proposals would be less controversial since the precedent would have already been set by the Makah.



NMFS must disclose information about other tribal treaties in its analysis and should consult with appropriate legal scholars and/or the relevant case law as to the likely interpretation of hunting rights as applied to coastal tribes.  If the courts, as is likely, are predisposed to interpreting the language of treaties quite broadly, NMFS cannot discount the likelihood that granting permission to the Makah to whale could open the floodgates of proposals from other tribes to be provided similar opportunities.  


Though NMFS discounts the precedential impact of granting the requested waiver to the Makah, Draft EIS at 4-198, it concedes that its waiver of the moratorium and issuance of regulations and permits for the Makah to hunt whales “has the potential to lead to additional requests for MMPA waivers from non-Indians or Indian tribes, and ultimately to the federally-authorized take of additional marine mammals,” Draft EIS at 4-197, and that “it is possible that implementation of Alternatives 2 through 6 could lead to increased federally authorized take by other Indian tribes.”  Draft EIS at 4-198.  NMFS uses Alaska’s request for a waiver for 10 species submitted in 1976 as evidence of a likely lack of precedential impact of the issuance of a waiver to the Makah by arguing that Alaska’s request did not generate additional requests for other states.  Draft EIS at 4-198Of course, this may be due to a successful legal challenge to this waiver by Alaskan natives.  Draft EIS at 4-197.  


In regard to the implications of a Makah whale hunt within the IWC, NMFS claims that countries may choose to use the Makah example to justify their future proposals to allow aboriginal or similar whaling in their countries but that this will not alter the position of the U.S. in regard to its opposition to commercial whaling, will not affect the existing moratorium, and will not prevent the U.S. from actively pursuing its positions within the IWC.  Draft EIS at 4-200.  Considering that the U.S. is currently leading an IWC effort to develop a compromise package that may permit the resumption of commercial whaling and/or create a new category of so-called community based whaling to placate the Japanese and its allies, the U.S. claims that the Makah whale hunt would not or has not altered its internal policies in regard to IWC matters of concern would appear to be invalid.  


NMFS concedes, however, that Japan or other countries could use approval of Makah whaling despite the tribe’s substantial hiatus in whaling by the Makah as an expansion of the definition of aboriginal subsistence whaling (which it certainly is) in order to bolster their requests for IWC approval of whaling operation similar to aboriginal subsistence whaling activities (i.e., coastal whaling) but which don’t precisely meet the IWC accepted definition of such activities (as is the case with the Makah).  Draft EIS at 4-201.  NFMS discounts such an impact by claiming that this argument has been made even in the absence of the Makah hunt.  While this may or may not be true, it is indisputable if NMFS ultimately allows the Makah to hunt that countries will exploit that approval to argue that just as the IWC issued a gray whale quota to the U.S. and Russia even though the Makah cannot meet the definition of aboriginal subsistence whaling, the IWC should provide such opportunities to other coastal/indigenous groups even if their circumstances also are not consistent with IWC accepted definitions of subsistence use.  In essence, U.S. approval of Makah whaling will be a de facto expansion of the definition of subsistence use.  


While the U.S. continues to claim that its position on commercial whaling, the moratorium, scientific whaling, and other hot button issues within the IWC has not changed as alleged by conservation groups, the fact is that over the past decade or so (remarkably coincident with the U.S. efforts to secure a gray whale quota for the Makah), U.S. whale conservation efforts and policies have weakened considerably.  The Alaskan bowhead hunt and obtaining the bowhead quota every five years from the IWC has become the key issues that now dictates all other U.S. positions within the IWC.   Considering the time and expense incurred by the U.S. in its continuing efforts to permit the Makah to whale, it is clear that this issue may be of equal importance to the government thereby also becoming a key consideration in U.S. deliberations on IWC issues of concern.  


Finally, as NMFS concedes in the Draft EIS, not a single previous MMPA waiver application that it has processed has ever resulted in a successful waiver of the MMPA.   Draft EIS at 3-312.   Though NMFS has previously approved such applications, those have been found to be invalid by the courts.  The issuance of a waiver to the Makah could, if not invalidated by a court, provide a blueprint of sorts for future waiver requests which would not only require NMFS to expend considerable resources to complete the complicated waiver process but could also begin to impact marine mammal populations depending on the final disposition of such applications.


Conclusion:


For all of the reasons articulated above, NMFS has no choice to either select Alternative 1 (the no-action alternative) or terminate the current process and begin anew by preparing a more complete and objective analysis of the impacts of Makah whaling.  As drafted, the Draft EIS is woefully inadequate and does not comply with the legal requirement of NEPA.



Thank you for considering these comments.



Sincerely, 



[image: image2.png]







D.J. Schubert



Wildlife Biologist



Animal Welfare Institute



� Appended to this comment letter and hereby incorporated by reference are all of the previous comments/report authored or coauthored by D.J. Schubert relevant to this issue.  AWI/CSI expects that NMFS will review the attached documents in their entirely and provide responses to all substantive comments contained therein.  




� At least one of the three defendants who were sentenced only to probation and community service, recently violated his probation by committing a crime on tribal lands.  The U.S. Attorney is reportedly aware of this incident and a hearing date has been set for the court to determine if this particular defendant will be further penalized for violating the terms of his probation.  




� The focus of NMFS on the project area is evident in its description of these phenomena.  In discussing upwelling and down-welling, NMFS highlights how strong winter storms and southerly winds from late-November to mid-March creates large waves in the Pacific Northwest which result in intense vertical mixing.  Draft EIS at 3-35.  In its discussion of eddies and fronts, NMFS focuses on the Juan de Fuca Eddy (or Tully Eddy) which develops offshore of northern Washington.  Id.  Similarly, when discussing El Nino and La Nina events, NMFS focuses on how these events affect the climate in the Pacific Northwest.  Draft EIS at 3-37.  




� The reference to “northeastern Pacific” either refers to that section of ocean that is found in the northeastern section of the Pacific Ocean or is a typographical error and was supposed to refer to the northwestern Pacific indicating Puget Sound and the northwestern coast of Washington.




� In regard to the second method to assess the validity of the NMFS population estimates, the insufficient opportunity to submit comments on the Draft EIS do not permit the further development and use of that methodology at this time.  An amended or supplemental comment will be submitting providing that analysis in the near future.




� Had NMFS provided a sufficient opportunity for the public to comment on the Draft EIS, AWI would have attempted to scour the gray whale literature to determine if such characteristics have been estimated by gray whale researchers.   




� While such an amendment to Alternative 2 would make it identical to Alternative 4, as written, Alternative 2 cannot be considered reasonable or feasible since it would allow whaling to occur within 200 yards of various FWS-managed islands in violation of a FWS recommendation for a boat-free zone designed to protect wildlife, including birds, that use those islands as nesting, resting, or breeding habitat.  While the FWS restrictions may only be voluntary (since the OCNMS and not the FWS manages the waters surrounding the islands), NMFS cannot or should not identify as its proposed action an alternative that would allow any activity that the FWS has recommended be prohibited around the islands to protect refuge wildlife.  




� It is possible that the scale of the map included in the Draft EIS (page 3-3) is wrong and that the Makah U&A does not extend as far into the Pacific Ocean as the map suggests.  If that is the case, NMFS must provide a more accurate map, describe how far the western border of the Makah’s U&A extends into the Pacific Ocean, and provide evidence that so-called identified (or resident whales) have been found throughout that area in order to substantiate its rejection of this potential alternative.  




� This analysis assumes that the information about resident whales contained in the Draft EIS accurately reflects the data as presented in various published and unpublished reports and studies.  If NMFS had provided an adequate opportunity for the public to review, analyze, and comment on the Draft EIS, AWI would have undertaken its own independent review of the relevant data.  AWI intends to undertake such a review and will provide the results of its analysis to NMFS in a supplementary comment letter to be submitted in the near future.  




� In reality, there were 101 total resident whales seen in the ORSVI in 2005.  Thus, the use of 102 as a minimum population estimate is incorrect.




� In reality, the number of resident whales that could be killed in any single year if the proposed action is selected and implemented is seven which is the limit on the number of strikes that would be permitted per year.  Since NMFS, for the purpose of this analysis, assumes that a struck whale is a dead whale and since it concedes that not all resident whales have been photographically identified, it is possible that the Makah could kill a resident whale which would be classified as migratory since it was never previously photographed and cataloged.  




� The definition of “identified whale” in the Draft EIS refers to whales within the PCFA and ORSVI survey areas “in a prior summer feeding period,” Draft EIS at 6, but does not specify what is meant by “prior summer feeding period.”  




� Although, in the tribe’s waiver application, it claims that “as soon as practicable after a successful hunt, in consultation with scientists from NOAA’s National Marine Mammal Laboratory (NMML) the Tribe will compare photographs of landed whales with the NMML photo-identification catalog for the Pacific Coast Feeding Aggregation (PCFA)… .”  Waiver application at 2.  If the Makah are responsible for comparing the photographs of a landed whale with existing photographs of residents whale to determine if it had killed a resident whale which could potentially limit future whaling opportunities this would create an inappropriate conflict of interest.   Though this entire proposal is fraught with problems, it must be made clear how the process would work if it is employed in the event that NMFS authorizes the Makah to whale.




� These criteria are included in the definitions of “aboriginal subsistence whaling” and “local aboriginal consumption” adopted in 1981 by the Ad Hoc technical Working Group on Development of Management Principles and Guidelines for Subsistence Catches of Whales by Indigenous [Aboriginal] Peoples.  See Draft EIS at 1-30.  




� The claim by NMFS that “nutritional need is a factor in considering and setting aboriginal subsistence whaling catch limits, but not a threshold requirement,” Draft EIS at 1-31, is simply wrong based on the various definitions referred to in this analysis.  The fact that a Nutrition Panel in 1979 concluded that the nutritional needs of Eskimos could be met through local subsistence or western-type foods does not alter the importance of nutritional need in determining if an group qualifies for an aboriginal subsistence whaling quota.  Unlike the Makah, in the case of the Alaskan Inupiats there was a demonstrable continuation in their consumption of whale products over time which is the other key criteria in authorizing aboriginal use.  Finally, the claim that the Makah do indeed have a “nutritional need based on poverty and economic conditions on the … Reservation,” Draft EIS at 1-32 is inconsistent with the available evidence that demonstrates that the Makah have subsisted fine without reliable access to whale products for over eighty years.  Moreover, for reasons articulated in this comment letter, relying on any document produced by Renker, given her clear conflict of interest, to justify any alleged cultural or nutritional need of the Makah is inappropriate.




� The current gray whale catch limit authorized by the IWC was obtained prematurely and illegally by the U.S.  By seeking a catch limit (jointly with the Russian Federation) in 2007 before complying with its domestic legal obligations as ordered by the court in Anderson v. Evans, the U.S. acted prematurely.  At that time the Russian Federation should have submitted its own request for a catch limit independent of the U.S. with the possibility that, pending U.S. fulfillment of its domestic legal obligations, the U.S. would submit a separate request or the two countries would submit a supplementary joint request.  The failure of the U.S. to withdraw its 2007 request is due to the mistaken belief that it acted legally and may be indicative of a predetermined outcome of the current process which is illegal.




� While the initial illegal act of pursuing and harpooning the whale was entirely the fault of the five Makah whalers involved in the incident, the significant suffering of the wounded whale and the failure of any agency to humanely euthanize this whale to prevent his/her suffering was entirely the fault of NMFS who, in a graphic display of incompetence, could not make a decision to end the suffering of this whale thereby allowing the whale to endure presumably immense pain for over ten hours.  














From: Elinor Pierce
To: MakahDEIS.nwr@noaa.gov; 
Subject: Whale KILLING!
Date: Friday, August 15, 2008 11:18:52 PM


Why not have symbolic rituals and let the noble creatures live out their 
lives!  My ancestors had traditions that I would no longer do but I can 
respect them in other ways.  You have lost much respect, locally and 
across the continent with your stupid, senseless killing and torturing of 
the whales.
 
Stop it!!!!!
 
Mr. and Mrs. B. J. Pierce
Port Townsend, WA
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From: Robert Zeff
To: MakahDEIS.nwr@noaa.gov; 
Subject: Against whaling
Date: Friday, August 15, 2008 9:39:05 PM


We are strongly opposed to any whaling activities by the Makah tribe on the North 
Olympic Peninsula. the Whales are magnificent creatures and should be protected. 
They are an asset to our area and should not be killed or harassed.
 
Robert and BettyLou Zeff
Sequim, WA
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From: Shirley Dinesen
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 6:12:56 PM


Whale hunting may be the Makah's cultural tradition but if they respected their ancestors they would realize 
that they only hunted for what they needed to survive. To kill whales for the sport of it or to sell to Japan is 
a discrace to their ancestors and their tribal heritage. What happened to the last whale they slaughtered? I 
heard that very few tribal members could or would eat it and that much of it rotted. This may or may not be 
true. So what is the real reason for killing them? Who is going to eat whale if you can go to McDonald's?
If they really want to keep their cultural tradition They won't kill what they do not need 
to survive.                                                
  
Shirley J. Dinesen
2010 SE Richmond Ln.
Port Orchard 
WA 
98367                                                                                                                                                                     
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From: Linda Lou Marshall
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 5:54:41 PM


To Whom It May Concern:
 
Thanks to you for extending the deadline to comment on the request of the Makah tribe to 
add to their collection of whale bones at the Museum in Neah Bay. Sorry, but in a world that 
is over-populated with many people wanting to take away from that which enriches us all, I 
have to express my strong opposition to allowing this “tradition” to continue.
 
If allowed, this hunt sets a dangerous precedent to re-define the meaning of “subsistence” 
hunting. It weakens our protests against the Japanese hunts for “scientific” purposes. It 
accelerates the loss of a treasure that cannot be replaced. We are running out of time to 
stand up for those creatures that cannot speak for themselves. (Although in the case of the 
whales, they speak, we simply do no yet have the knowledge to understand.)
 
Please put my voice in amongst those who find this hunt unnecessary and cruel. The 
children in school in Port Townsend near me were brought whale meat to sample from that 
last hunt. Many of their parents found that objectionable and I agree with them. That animal 
should still be swimming free with the rest of his kin. They are whales, not cows!
 
Thanks,
Linda Lou Marshall
POB 861
Chimacum, WA 98325
360-732-5070
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From: R peirson
To: MakahDEIS.nwr@noaa.gov; 
Subject: Chasing down Mammals and Killing Them is Wrong
Date: Friday, August 15, 2008 5:10:18 PM


 
 
Dear Sirs, 
 
      Why should our Native Americans have the right to abuse, and treat 
inhumainly a Whale who was created 
     to be a friend to Man Kind. 
 
      To Chase this Mammal until it is Exhausted, and then to Murder it is totally 
un-American in nature, and 
      The Native American Indians should not have that right.  They do not own 
the animals. GOD does! 
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From: Donna Sandstrom
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 4:53:01 PM
Attachments: Makah comments.pdf 


Dear Steve, 
 
Attached are my comments regarding the Draft Environmental Impact 
Statement for the Proposed Authorization of the Makah Whale Hunt. 
 
Thank you for the opportunity to provide comments. Please let me know 
if you have any trouble reading the attachment. 
 
Sincerely, 
Donna Sandstrom 
-- 
Donna Sandstrom 
7119 Woodside Pl SW 
Seattle WA 98136 
206.933.0206 
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Steve Stone 
NOAA Fisheries Northwest Region 
1201 NE Lloyd Blvd. 
Suite 1100, Portland, OR  97232 
 
Dear Steve, 
 
Thank you for the opportunity to comment on the DEIS for the proposed Makah whale 
hunt. My comments are listed below. 
 
1. The DEIS is insufficient because it does not adequately assess the potential long-term 
impacts to the whales behavior, and associated negative impacts on the regional economy. 
 
The emergence of friendly gray whale interactions is a relatively new phenomenon, 
beginning with spontaneous interactions between native people in Baja and the whales in 
the 1970s. This relationship, and the cross-species trust that is at the heart of it, is 
fostered and encouraged by a whale-watching industry from Baja to Alaska, drawing 
millions of visitors from around the world to the west coast. 
 
The DEIS blithely assumes that there will be no net change in the whales' behavior if the 
Makah hunts are allowed to continue. How can NOAA and its consultants be so sure, 
and what are they risking if they are wrong? 
 
The friendly behavior and the trust that engenders it can be unlearned as surely as it was 
learned. How many hunts will it take? 
 
The issue is exacerbated for the whales that the Makahs are most likely to hunt. Based on 
the two hunts that have occurred, the Makah will kill resident whales. To the extent that 
they are able to find other food sources, how long will it be before the resident whales 
learn to avoid Washington’s west coast? 
 
The potential negative impact on the entire region, including other tribes and businesses 
who depend on ecotourism associated with gray whales, deserves serious and further 
evaluation. For example, surveys assessing the impact of and support for the hunt should 
be submitted to and completed by residents of the state beyond the Makah tribe. 
 
2. The DEIS is insufficient because it labels this activity a “hunt,” and does not address 
the critical fact that the whales themselves have changed. The Makah cannot recreate the 
cultural experience of their forefathers because the whales do not fear them (yet). To kill 
a friendly gray whale who approaches a canoe in a complete act of trust requires no more 
courage than kicking a puppy. It is spiritually and ethically bankrupt for the tribe to 
conflate this activity with any experience their ancestors might have had, and 
irresponsible of NOAA to participate in the confusion.  
 











3. The DEIS insufficient because it does not explore or promote an alternative that 
protects the whales and the ecosystem, as well as the long-term cultural recovery and 
economic interests of the tribe. 
 
The Makah have not benefited economically or socially from the two previous hunts that 
have occurred. In fact, they may have suffered from unofficial boycotts. Significant 
numbers of the public, who are generally supportive of the tribe, are sickened by the 
brutality of the whale hunts that have occurred. 
 
Public response to the last, illegal hunt conducted by the tribe in September 2007 was 
overwhelmingly negative. The Seattle Times reversed its earlier endorsement of the hunt 
and cited its opposition to the practice in an editorial (Sept. 2007) 
 
The Makah could take advantage of their ancestral connection with the whales and their 
year-round proximity to the resident population to create an ecotourism industry at Neah 
Bay.  This would offer the best long-term economic solution to the tribe, and best 
support NOAA’s mandate to protection and preserve the whales and their ecosystem.  
 
NOAA should take a leadership role in supporting the tribe to execute their treaty right 
in a manner that is culturally sound, economically viable, and consistent with long-term 
protection of the whales and the tribe. None of the alternatives proposed meet those 
criteria. 
 
4. The DEIS is insufficient because it does not address the illegal hunt conducted by the 
tribe in September 2007, and its negative impacts on the whales, the general public, and 
NOAA’s ability to manage the species. 
 
In September 2007, members of the Makah tribe, including three members of the 
Whaling Commission, harpooned and shot a gray whale in the nearshore waters of the 
Straits of Juan de Fuca.  Though the whale sank before it could be positively identified 
through DNA, it was anecdotally identified as a resident whale, so familiar to locals it 
had a nickname. 
 
By taking a resident whale in an area outside the hunting area, without a permit, and at a 
time that only resident whales were likely to be in the area, the Makahs demonstrated an 
utter disregard for preservation of the subspecies, and complete contempt for NOAA's 
authority and the existing rules of law.  
 
By not punishing the tribal members associated with the activities, the tribe 
demonstrated it is unwilling or unable to regulate its own tribal members with regard to 
whaling. 
 
For these actions, the tribe should not be rewarded with expanded opportunities to 
whale. The public has lost confidence that the tribe will abide by any agreement tendered 
under any alternative that NOAA selects.  











 
4. Finally, the DEIS is insufficient because it does not address the long-term negative 
impacts for the whales and all species of the public must endure and then becomes 
accustomed to seeing whales killed, butchered and eaten again.  
 
The conservation movement that gave rise to the MMPA, and shift in public awareness 
that accompanied it, is one of the great environmental successes of the last century. The 
recovery of the gray whales is one of the MMPA’s most celebrated successes.  
 
If NOAA elects to undermine the MMPA by allowing the Makah to so egregiously 
violate it, it also risks a huge erosion in public will to support or practice stewardship for 
other species. Over time, that will impact NOAA’s long-term ability to protect and 
preserve not just the gray whales but all marine mammals. For example, it seems ironic if 
not hypocritical to issue a ticket for violating the MMPA to a boater in the San Juans, yet 
looks the other way while the tribe is butchering whales a little further west down the 
Strait. 
 
 
Sincerely, 
Donna Sandstrom 
 













From: Pat Ness
To: MakahDEIS.nwr@noaa.gov; 
Subject: Makah DEIS Comments
Date: Friday, August 15, 2008 4:42:09 PM
Attachments: Comments - DEIS.doc 


I would appreciate confirmation that these comments have been received.
Thank you.
Pat Ness
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August 14, 2008



Steve Stone


NOAA Fisheries Northwest Region



1201 NE Lloyd Blvd., Suite 1100



Portland, OR 97232



RE: 2008 Makah DEIS



All of the following text should be considered my comments.  I will underline any direct quotes from the DEIS.



NOAA, or someone, has put much effort into this DEIS, proven by it being an extremely lengthy document.  I believe much of the statistics, research and text, however, was meant to cover up, manipulate and mislead the average reader from the truth.  In general, when data has been listed correctly, the relevance has been downplayed or all out ignored. Overall, reading this huge document is a déjà vu experience. Once again it has been proven that NOAA is extremely biased in favor of the Makah, and has blinders on to ignore any contradicting information or research that would prove this waiver should never be granted.  The stage has been set. Throughout this DEIS are threads tying together and leading to the exact same conclusion given a decade ago by NOAA…….the Makah can whale.  Anywhere they want. Anytime they want.  No regulations will be in place to protect the resident whales.  No consideration for the negative economical effects on tourism in Washington.   No adaptive management for the ill-fated consequences of too many whales being harassed and hurt.  No recourse for how this will lead to numerous additional waiver requests.  No limits to the amount of financial support NOAA will provide for the killing of a species NOAA is entrusted to protect. No consideration of the ‘take’ from tourists and the whale-loving population of the United States. No enforceable methods to oversee what the Makah tribal council does, or doesn’t do, as in the case of the recent prosecutions of the illegal whalers’ actions.  


One has to question, if NOAA is so extremely biased in favor of the Makah that none of the directives from the 9th Circuit Court matter, that none of the true science is important?



This DEIS is based on inaccuracies, flimsy recommendations , decades’ old research, not new research as directed by the courts, and overall will be an embarrassment in the scientific community also.  


Negative Economic Effects



I have found this DEIS totally lacking in representing the negative economic and social effects returning to whaling will have in the neighboring communities of Clallam Bay and Sekiu, on the Olympic Peninsula and the State of Washington. 
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Chapter 4 - Page 97


“Because the economic contribution of the Makah Reservation to the countywide economy is so small, the potential for any changes on the reservation under the alternatives to have a noticeable effect on economic conditions in Clallam County as a whole is negligible. Moreover, economic effects outside the reservation are expected to be negligible in the context of the countywide economy. For these reasons, potential effects on Clallam County as a whole will not be addressed in this analysis.”  This is not only untrue, but a major cover-up of the facts by NOAA, or someone.  By minimizing the role whaling has had on the Olympic Peninsula, you have done an injustice to this EIS process.


Is NOAA only considering, and basing their faulty conclusions, on a possible positive economic effect?  I will present in my comments the negative economic impact to this area, as a direct result of the Makah’s return to whaling.  I predict the future negative economic effects of whaling will be catastrophic to the economy of the Olympic Peninsula, which is already struggling.  I also will show that this DEIS is inaccurate and extremely biased due to NOAA’s inability to present both sides of the economic factors related to the whaling episodes between the years of 1998-2000.


Chapter 3 – Page 179


Additionally, Olympic National Park, which has attracted an average of 3.2 million recreation visitors per year since 1990 (National Park Service 2008),…..



When checking ONP’s web site statistics, it shows in 1998, Olympic recorded 269,702 fewer visitors than in 1997.  Again in 1999, Olympic recorded 212,741 fewer visitors than in 1998. Again in 2000, Olympic recorded 36,544 fewer visitors than in 1999. Olympic National Park took a big hit, 518,987 (over a half million) fewer visitors to be exact, in the years the Makah were actively whaling. 


This DEIS does not provide adequate emphasis on how many thousands of visitors to Shi Shi beach access the trailhead on the Makah reservation.  This trailhead has been utilized for many decades, and is one of the most used trails in the Olympic National Park coastal strip. The trail allows hiking in from the Makah reservation to Portage head, at the north end of Shi Shi.  The Makah built a new parking lot for day hikers to Shi Shi.  A Makah family has provided overnight parking in their fenced yard, for a small parking fee for decades.  Obtaining a Back Country Permit (ONP) is required for an overnight stay on Shi Shi.  During the period 1997 to 2001, fewer backcountry permits were issued in 1999 and 2000 than any other year. In addition, these Shi Shi hikers are the most exposed to gun fire according to where the whale hunts have taken place. NOAA’s theory that because there are fewer ONP coastal tourists in April and May, whale hunting is safely justified near shore.  This is ridiculous.  Hundreds of hikers may be on that coastline - every day.  I suppose bullet-proof vests could be sold along with the recreational use permits in Neah Bay.
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Liability


I wonder how Olympic National Park feels about assuming the liability for hikers on the coastal strip, being accidentally shot with stray bullets from tribal actions, as we know, that are protected from liability litigation?  Per Chris Melly, attorney for Clallam County, in a memo on file at the Courthouse, dated 9/29/98, he states, “The US Supreme Court recently ruled that Indian tribes were not amenable to suit unless 1) the tribe waived its sovereignty or 2) congress said they were.”  It’s going to be interesting, isn’t it?


Table 3-16 - Page 180


Please note that overnight visitors to the Olympic Peninsula enjoy sightseeing/driving tours, hiking, wildlife viewing, visiting historical/cultural site (non-Native), and shopping in greater percentages than those visiting Native American sites.  The top three categories are ecologically –minded, nature-loving tourists, of which the majority, do not support whaling.


To attempt to push ‘whale-hunting-tourism’ through to reality, by supporting even the idea this could possibly work, as NOAA has done throughout this document, is absolutely ludicrous. If NOAA or Parametrix, as the case may be, believes this hogwash, you must think all Americans are idiots.  Hope NOAA hasn’t paid Parametrix for this!  


In the October, 1999 issue of the Olympic Peninsula Business Journal, in an article on Tribal Tourism, the Makah tribe’s Tourism Planner admitted whaling has had an effect on tourism.  She was quoted as saying, “Tradition of whaling aside, the Makah may have difficulty marketing nature to an eco-tourist, while tribal families are killing the creatures these same tourists willingly travel great distances to see.”


Tourism in general on the Makah reservation has not been welcomed most of the last 40 years.  Vandalism to vehicles parked at the Shi Shi trailhead was common in the ‘70’s and 80’s. My personal vehicle had all the windows, front, back and side, blown out by gunfire in 1978 at the Shi Shi trailhead, along with four other vehicles.  A family with children from Iowa, who were guests at our resort in 2001, had been chased off Hobuck Beach by a group of Makah young adults, being told they were not wanted on the reservation.  I personally was with a group of kayakers on Hobuck Beach in 1993, and experienced a group of Makah men throw beer bottles, breaking them against the sides of our vehicles, while yelling to get off their land. In 2000, an elderly man was chased down the Cape Flattery trail by a group of stick wielding Makah young adults.  A friend teaches school in Neah Bay.  One day in class, in 2006, she asked the middle school children, “What would you do first if you ruled the world?”  An eleven year old replied, “I’d kill all the white people!”  These young adults are being fed this hatred in their tribal homes. The anti-non-native hostility is displayed by a portion of the tribe every day. Sadly, on the other hand, anyone objecting to the killing of gray whales has been called racist.  
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In recent years, the tribal council has finally realized there’s grant money available for trails, roads and the development of tribal tourism, but convincing the tribal members of the merits of tourism has not been easy.  During the last decade, the whaling issue has set a new foundation for the ‘us against them’ mentality of the tribe.  This crevasse will only deepen in the future between the Makah and the rest of the world, who dislike the tribe over the whaling issue.  Those of us who live on the Peninsula, and/or very near the Makah reservation don’t look at this tribe through the same rosy glasses NOAA wears.  


In the October 1, 2000 Peninsula Daily News, an article stated “Makah not necessarily open to tourism.”  The Makah tribe’s Tourism Planner was quoted saying, “The tribes will control the tourism, rather than tourism controlling the tribes.”  In this same article, the Executive Director of the Makah Cultural and Research Center stated, “the way that the tribe operates dancing has absolutely nothing to do with tourism.  We’re smart enough to know people would pay money to see that, but we’re also smart enough not to do it.”


Finding a means to earn great sums of money from the commercialization of whaling, without having to deal with outsiders to the reservation is very attractive to the opportunistic tribal council.



Chapter 3 - Page 181


The statewide growth rate of travel-related spending also slowed after 1999, with the statewide slowdown similar to the change in Clallam County (Table 3-18).  This is untrue.  


Table 3-18 - Page 181


Clallam County, between the years of 1995-2003, only experienced a negative loss in 1999, a full two years before the State of Washington registered any significant downturn in travel spending, which occurred during 2001 & 2002.



In the October, 1999 Olympic Peninsula Business Journal, the Clallam Bay - Sekiu Chamber of Commerce reported a weak June, July and August.  Sequim, Port Angeles, Quilicene and Port Townsend were down also.  The cartoon showed a boat, named “Tourism ’99 North Olympic Peninsula”, sinking.  On a good note, the editorial for this issue stated Eco-tourism time has come to region, and predicts whale watching best new business. The business leaders of this Peninsula were hoping then to turn the tide towards a more beneficial economic focus.


In the Peninsula Daily News, 8/15/08, appears an article by Dan Youra, President of the Olympic Peninsula Travel Association.  He states there has been 123,800 fewer vehicles crossing the Hood Canal Bridge to the Olympic Peninsula, since 1/1/08. With each trip being conservatively valued at $100 spent per vehicle, this adds up to a $12 million lost in business and a $1.2 million lost in tax receipts to the North Olympic Peninsula, with  $7 million missing during peak tourist season.
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Mr. Youra states tourism is the main industry. “We’ve lost timber and fishing. Now, we are losing tourists.” He goes on to say, “In 30 years, I have witnessed big changes in the number of travelers to the North Olympic Peninsula.  They increased in the ‘80’s and ‘90’s, but those numbers have been stagnant since 2000.  Now they are decreasing. The situation is serious.” 



 This is not the right time to create another huge decrease in the economy of the Olympic Peninsula, by authorizing the return to the killing of gray whales, one of our most important natural resources.  This can not be mitigated in any way!


Chapter 3 – Page 19 



DEIS states the Makah Cultural and Research Center averages 14,000 visitors annually.



This figure is inflated to look good.



Chapter 3 - Page 188


The Makah Museum visitations have steadily, overall, decreased over the six year period listed of 2000 - 2006. Evidently, the Makah tribal members were included in the higher statistics. The latter (page 188), were indicated as Non-Makah visitors. The significant difference between the sets of statistics has the appearance of data manipulation.  Doesn’t this mean fewer non-native visitors to Neah Bay are less and less interested in the culture, or perhaps they don’t want to see the whale skeleton from the 1999 whale hunt?  (By the way - what happened to the statistics from 2001?  I would guess they revealed a significant drop?)  Let’s look now to the Dean Runyon study of 1995, where 15,000 – 20,000 visitors to MCRC were reported.  How can the statistics from 2000-2006 not be an indicator of a very significant economic downturn in Neah Bay itself, from the return to whaling? 


Chapter 3 - Page 189



The annual recreation fishing permits sold by the tribe, have decreased yearly. In 2004, 616 permits were sold, to just 460 permits in 2006, 156 fewer permits.  



Chapter 3 – Page 197



It is unfortunate that NOAA believes anecdotal information from the Seattle Times is an appropriate source of economic information.  A brassy reporter is not an economist.  It also is a manipulation of the truth to quote Rick Hert, NOPVCB, who had indicated room tax figures from Clallam County hotels and motels appeared relatively flat during the summer of 1999.  This is inadequate and misleading information.  


The truth of the matter is that room tax figures had been growing prior to that summer, therefore, ‘relatively flat’ (whatever that means?) indicates a significant drop in income from accommodations in the unincorporated portion of Clallam County during the summer of 1999.
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Regarding the Neah Bay Marina in 1999, NOAA printed:  “Last, Bob Buckingham, manager of the marina in Neah Bay, was quoted as saying, “We haven’t seen any sign of that [the hunt] affecting us out here. Our actual marina revenue is up from last year so far. We’re getting quite a bit of tourism up here.”  This is untrue.



Table 3-39 – Page 272


This table indicates that during 1999, a significant drop in recreational fishing vessels was recorded in the Neah Bay Marina.



This was further substantiated in the Peninsula Daily News article of July, 1999, on record.  The owner of Big Salmon, in Neah Bay, stated that his business, and other resort owners had also stated, fishing business was down quite a bit from past fishing season openers.  He stated he leases 200 slips in the Makah Marina and would typically fill them.  This year (1999), only 75 boats have signed up.  He went on to attribute the decline in part to the killing of the gray whale in May, 1999.  


In this same article, resorts contacted in Sekiu stated the number of boats on their docks were also down when compared to other years.


Table 3-37- Page 269, Figure 3-11 – Page 270, and Table 3-38 - Page 270



Average weekday traffic counts on Hwy 101, near State Route 113, are not representative of actual traffic on Hwy 112. It is not known where these counts originate, as ‘near’ could mean west of Hwy 113, which would be totally irrelevant.  Most visitors to Neah Bay travel Hwy 112, from west of Port Angeles, and would not be counted in the statistics of these tables.  This is non-relevant information, and typical of Parametrix style. 


Chapter 3 – Page 198



Congress also found that “marine mammals have proven themselves to be resources of great international significance,  aesthetic and recreational as well as economic” (16 USC 1361(6)).



Congress meant live whales.  


Prior to the IWC meetings of 1997, forty-four members of Congress signed a declaration to the IWC to not approve gray whale hunting by the Makah Tribe.  Those congressmen, representing their constituents, felt this hunt would yield negative impacts on both the tourism industry and the ecological environment of the Pacific Northwest, which it has.


On June 18, prior to the IWC meetings of 2008 in Chile, Congress passed House Concurrent Resolution 350 to protect whale species.  "From sea to shining sea, Americans love whales, and the U.S. has a record of leadership in whale conservation of which all our citizens can be proud.  Now, American leadership is once again needed to help end commercial whaling once and for all." 
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Also highlighted were alternative measures taken to promote whale conservation, including responsible whale watching, which IFAW analyses indicate is now a US$ 1 billion dollar-a-year industry for coastal communities and businesses in more than 90 countries and territories worldwide.  "Animals and people both do better when whales are seen and not hurt. We are hopeful that with strong U.S. leadership, next week's IWC meeting will chart a new course for the commission and whale conservation in the 21st century."  Are the U.S. Delegates, NOAA and the Makah listening? Do you care?


The world is at odds against the countries who have returned to whaling.  Country is pitted against country.  The world has, in my opinion, always looked to the U.S. for strong guidance.  NOAA is harming our image in the world, and you are letting all Americans down with supporting this tribal whale hunt.  Your decisions will haunt those of us who live on the Olympic Peninsula for years to come. This DEIS is a disgrace to what we all stand for.


Chapter 3 – Page 199



Whale-watching primarily occurs during autumn and spring, corresponding with the annual southern and northern migrations of the gray whale.  This is untrue.



It is well known that the Quileute Tribe in LaPush, has developed a significant niche in the market of eco-tourists who stay in their Ocean Park Resort during the gray whale migrations, especially in the spring. According to the Olympic Peninsula Business Journal of June, 1999, people have been coming to LaPush for the past 40 – 50 years to watch gray whales as they migrate north to Alaskan waters. Whale watching season is different on the Northwest Coast, when the whales feed close to shore during the summer months. 


Viewing whales along the coastline of the Strait of Juan de Fuca, is a significant tourist draw for the resorts between Neah Bay and Clallam Bay. From May through October, during the peak tourist season for the Northwest Coast, thousands of ecologically-minded, nature-loving tourists travel just to see a whale. They are rewarded with frequent sightings of the resident gray whales that feed up and down this coastline, not only during that period, but all year long.  


PCFA



I believe the renaming of these whales the Pacific Coast Feeding Aggregation is ridiculous.  NOAA has spent probably, hundreds of thousands of dollars trying to cover up calling these whales ‘resident whales’, which is what they are!  Not including the Straits of Juan de Fuca in the PCFA survey areas of study was another aspect to this cover-up.  One of the goals for this DEIS, was to have determined how many resident whales exist, you know how to do this - take their pictures, compare with known identity catalogs, such as those John Calambokidis has developed. Instead, NOAA claims to have a different catalog of photos.  This is difficult to believe.  Why was there no cooperation with the leading scientist in Washington State regarding these resident whales?  
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If the Makah don’t whale, NOAA’s photo project won’t even be funded.  I hope the only photos NOAA plans on taking aren’t those of the dead whales! Please answer why identification photos were not taken, or released, of the whale killed in September, 2007?  Yet another cover-up!  Or is funding the photo project if the Makah do whale, just another way to give the Makah $65,000 a year?  I hope that goes out on bid.  If NOAA was truly interested in conducting adequate research into the resident whale issue, perhaps the Quileute Tribe would be interested in taking these photos?  They need the financial support also, and have access to most of these whales, and demonstrate an attitude supportive of these whales, with no hidden agendas.


 Why couldn’t NOAA reveal what is already known, that these resident whales feed up and down the Strait of Juan de Fuca, in and out of the PCFA survey areas, however, remaining in the Straits for months on end.  There is a great deal of good research that already has determined these whales should be protected.  They are a limited resource.  The courts agreed.  Instead, NOAA pretended they didn’t exist, and apparently, will soon allow the Makah tribe to kill the entire resident population within a few years.  What a waste solely due to NOAA’s stubborn arrogance!  The entire topic of PCFA, and how NOAA has chosen to deal with this issue, is one of the weakest elements to this DEIS.


Even the recreational fishermen state they like fishing out of Sekiu in the summer as they frequently saw the gray and humpback whales.  Some summers, the fishermen actually have a difficult time maneuvering around the whales at a safe distance.  That was the scene in September, 2007, off Seal and Sail Rocks, when many fishermen found themselves in the middle of a gun fight between five Makah men and one gray whale.  


Safety



Are the thousands of tourists, fishermen, divers’, kayakers’ and hikers’ safety at risk from unknowingly finding themselves in the middle of a whale hunt?  Absolutely!



After witnessing how dangerous the illegal whale hunt of 9/07 became, it should be NOAA’s prime responsibility to guarantee the safety of others when selecting where the Makah may hunt, if approved. Allowing whale hunting during the summer, in the Strait of Juan de Fuca, will never, ever be safe for other recreational activities.


This DEIS ignores one expert, and finds another that concludes there is a safe way to shoot a 50 caliber rifle in the Strait of Juan de Fuca, without putting the tourists standing on the adjacent beach, at risk.  The whalers’ behaviors demonstrated in the illegal hunt of 2007, i.e., at least 16 gunshots, should be evidence that someone is going to get hurt one of these days.  There is another risk factor in this equation.  The whale itself could explode into a frenzy that would put any other person in the vicinity in danger.  I can not fathom how NOAA can even consider allowing whaling in the Strait of Juan de Fuca. 
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Coastal Tourism


My husband and I owned a resort on this coastline, roughly 10 miles east of Neah Bay, between the years of 1996 and 2008. The majority of guests at our resort were naturalists, traveling from all over the United States and the world.  They came to see this rugged coastline, and to glimpse a large whale.  During periods of active whaling in September-October, 1998, May, 1999 and June, 2000, our records show numerous cancelled reservations.  The reasons were always the same. We do not want to visit during a whaling episode, we don’t want to witness whales being harpooned and killed, and we don’t want our children to be exposed to these actions.  Many were concerned with their safety from the use of high powered rifles. Some did not want to be in the middle of a confrontation between law enforcement and active protestors.  By 2000, most potential guests would first ask if the Makah were whaling before they would even make a reservation.  Of the tourists that did stay with us, most expressed being horrified that our government couldn’t stop the whaling. I was sure to tell them that it actually was our government helping the tribe to kill the whales.  It repulsed them.  Hundreds of times I listened to a guest state that they had seen a whale that day, and thanked GOD it was still alive! We felt whaling had a significantly negative financial impact on our peaceful resort.  Whaling deterred the very guests we were spending our advertising money trying to attract.  But worst of all, those hundreds of guests that did stay, showed me the depth of despair, the true emotional sadness, the immense respect, the level of worship they all had for the whales. The feelings of all of the quiet protestors are being ignored, while it is sickening to realize how much attention has been given to the historical respect  the Makah, supposedly had at one time for the whales, who now are demanding with ultimatums the right to use violence to find that respect again - the same respect the rest of us already have!


Also affected are the thousands of residents of the Olympic Peninsula themselves.  They know the whales are on the Northwest Coast during the summer.  Day trips to hike along the beaches with hopes of seeing a Gray, humpback, minke or Orca, are part of life for the nature loving residents of the Olympic Peninsula.



Besides lost revenues in accommodations by overnight tourists, Clallam Bay and Sekiu lost revenues in their restaurants, gas stations, and grocery stores, having already taken a hit due to the actions of the Makah tribe, they stand to lose the most by what’s ahead. 


The Corridor Management Plan for the national scenic byway designation for Highway 112, produced by the Washington State Department of Transportation and Clallam County in 2000, by Parametrix I might note, states whale watching along that coastline was strongly emphasized as one of the lead activities, with even a drawing of a gray whale printed within this plan.  When I first learned of Parametrix also working with the Makah tribe, to develop a tourism plan in conjunction with the tribe’s scenic highway designation, I knew they would then have to change gears, and promote whaling.  I was struck by the ability of Parametrix to appear so unethical, but then I realized it was just about the money…….they were being paid to say whatever was necessary - even if it wasn’t true!
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The Clallam Bay - Sekiu Chamber of Commerce has a web site directed at appealing to tourists from around the world to visit, with whale watching listed throughout this web site, along with an award winning photo of a whale tail. Hundreds of thousands of inquiries from around the world access this web site all year long.  How can the Chamber of Commerce quantify the damage through the misrepresentation of attracting tourists to come watch the whales, when less than 10 miles away these same whales are being killed?  The economic fallout from this polarized view of respect for whales will have a long-term affect on the communities that share the coastline with Neah Bay.  


Clallam Bay and Sekiu have suffered from the cutbacks in logging and commercial fishing, and are overly dependent on recreational fishing, with imposed season cuts looming yearly.  Tourism is the most viable industry to fill the economic gaps.  Whaling will surely have drastic affects on coastal tourism, and will hit these small neighboring communities very hard.


Is there a significant negative financial consequence to the businesses outside of the Makah reservation?  Absolutely!  Could this be why NOAA chose to avoid this issue for consideration? Absolutely!  This is a cover-up.


Boycotts


As of today, 8/14/08, there are 96,400 web sites on Google for the topic ‘whaling boycotts’.  They cover around the globe, in every single country, in every single manner possible, where whaling has been, is, or will be considered.  Country after country, documentation is floating to the surface that whaling has devastated tourism.  Is NOAA paying attention here, or has NOAA become so blinded, or arrogant, that this huge body of information is not even being considered?  I just don’t understand how NOAA can continue with attempting to re-create the wheel in making statements that the negative effects will be minimal.  The only conclusion I can arrive to is that NOAA doesn’t care.


Has there been a boycott of the northwest coastline?  Absolutely!



Once the Makah’s whaling was stopped in court, many felt it had been stopped permanently.  I believe the boycotts threatened during the active whaling episodes (1998 -2000) should be taken into consideration yet.  The passionate negative comments received during the previous whaling episodes still apply.  These people have not changed their minds.


I’ve heard NMFS state, as I remember it…..”well, only a few people attended the scoping meetings”, or “no one has been protesting whaling in years”, or “we don’t think anyone objects to whaling presently”.  Not true!  
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NOAA made a big deal in the DEIS of the protestors being a small group of misguided, law-breaking, rebels to be mistrusted and/or feared.  Yes, a few of the active protestors may have crossed over the line in getting the attention they needed, to expose this issue to the rest of the world. Their actions worked, and it was because of their actions that the news media blitz occurred, in protest of the whaling, not in support of the Makah tribe. NOAA has minimized the harm to two of the protestors by misrepresenting what actually happened.  The protestor thrown off the dock in Neah Bay, was not hurt by that action, however, when he reached shore, he was pushed down on the ground, caused a bleeding wound to his head.  The second misrepresentation was over the jet ski incident, where NOAA states she ran into the Coast Guard boat, when in reality, the boat ran over the jet ski.  Let’s tell the truth here.  The protestors were passionate - not evil.


Whaling Protest Letters, Emails and Phone Calls



I believe this DEIS minimizes and shows absolutely no regard for the millions, who themselves are to this day, protesting whaling at a different level, in a different way. 


Treaty or no treaty, how can thousands of American opinions mean nothing?  Isn’t this where the “in common with” language demands these opinions be considered?  My understanding of the ruling in Anderson v. Evans is that the tribe may not exploit the whales to the detriment of other non-tribal citizens’ rights to also use the whales for other non-consumptive purposes (whale watching, e.g.).  As this pertains to the resident whales, the Makah do not have the right to kill them all.  NOAA does not have the authority to allow that to happen. Again, this is a ‘take’, and against the law.  This may be one of the main issues that will return this case to court.


The DEIS included these statements and figures:



 - Although most letters and calls received by newspapers after the successful 1999 whale hunt opposed the whale hunt,


- The Seattle Times reported that they received almost 400 phone calls and emails running about 10-to-1 against the hunt within hours of the Makah Tribe’s successful kill of a gray whale (Seattle Times staff 1999).


- More than 350 groups from 27 countries have expressed opposition to the Tribe’s whale hunt (Oldham 2003).



- Of those Clallam County residents who expressed a view during scoping, more expressed disapproval of than support for the hunt.
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- Another local group, Washington Citizens Coastal Alliance, based in nearby Friday Harbor, sent out a travel advisory to several hundred travel organizations, media groups, and individuals, expressing opposition to whaling (Hamilton 1999b). The advisory warned potential tourists to Neah Bay of recent conflicts and violence stemming from the whaling issue. 


- The Seattle Times reported that other activists have said that the controversy was ripping apart rural Clallam County and Washington as a whole (Welch 2001).



- After the successful 1999 whale hunt, 25 Tribe members and the Coast Guard received emails and phone calls with death threats and anti-whaling messages (Hamilton 1999c).



I would like to add that thousands of emails, phone calls, and verbal comments against the return to whaling, were received by the Makah Tribe, up to and including the present.  Hundreds of emails and phone calls against the return to whaling were received by the Clallam Bay - Sekiu Chamber of Commerce, with all of them stating they would not return to the Clallam Bay or Sekiu area again, which was a tourism boycott, because of the whaling.  The Forks Chamber experienced the same comments against the return to whaling, with additional tourism boycotts.


Clallam County



I have tallied, with the assistance of three other volunteers, all of the comments, in email, fax, letter and phone calls, received by the Clallam County Board of Commissioners concerning the Makah’s return to whaling. I will be providing several comments that have been copied verbatim from the Commissioners’ correspondence, that I found thought provoking. All of this information is legally on record at the Clallam County Courthouse, in Port Angeles, Washington.


All of these documents were received between 12/16/97 and 6/9/99.



The following countries around the world sent in comments against the return to whaling by the Makah tribe.  Indicated in ( ) behind the country’s name, will be the number of individual documents from that particular country submitted as comments.  Some of the documents represented from one to thousands of individuals.



Australia (7)


Malaysia (1)


Belgium (2)


Mexico (2)


Canada (822)


Newfoundland (1)


England (13)


New Zealand (5)


France (4)


Nova Scotia (1)


Germany (2)


Russia (1)


India (1)


South Africa (2)


Ireland (1)


United Arab Emirates (1)
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Here’s the same type of listing for States within the United States, however, a comment may be for or against the return to whaling by the Makah tribe.



Alaska (1)

Maryland (1)   

Rhode Island (2)


Arizona (3)

Massachusetts (15)

Texas (7)


California (167)
Michigan (74)


Utah (3)


Colorado (3)

Minnesota (4)


Vermont (2)


Connecticut (1)
Mississippi (2)


Virginia (4)


Florida (18)

Missouri (3)


Washington (663)


Georgia (8)

Nevada (1)


Wisconsin (4)



Hawaii (7)

New Hampshire (2)

Wyoming (1)


Idaho (1)

New Jersey (3)


Illinois (5)

New Mexico (1)


Indiana (2)

New York (26)



Kansas (1)

North Carolina (6)


Kentucky (1)

Ohio (4)


Louisiana (3)

Oregon (16)


Maine (2)

Pennsylvania (2)


The totals for opinions were 30 people in favor of the Makah tribe’s return to whaling, and 14,690 people against, with most promising to boycott the Olympic Peninsula, Washington State and/or all Washington products.


Within the documents on file at the Clallam County Board of Commissioners’ office were several organizational resolutions and petitions, passed against the Makah tribe’s return to whaling, that were received during the period 12/97 – 6/99, from the following groups:



Animal Protection Institute of America - six pages of groups opposed




British Columbia, Canada, Premier Glen Clark




Coastal Commission of California




Depoe Bay, Oregon, Chamber of Commerce




Depoe Bay, Oregon, City Council



District of Tofino, British Columbia, Canada



District of Victoria, British Columbia, Canada



Friday Harbor City Council




International Wildlife Coalition, Ontario, Canada, Vice President  





He provided results of a survey conducted by Vancouver, B.C. Television.  

Results were: 74% polled do not support the Makah’s right to hunt whales, 

76% polled were against a ceremonial hunt, and 92% polled were against 


a commercial hunt.
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Here’s a continued list of resolutions received by the Clallam County Board of Commissioners’ office, passed against the Makah tribe’s return to whaling.




Malibu, California, City of, Resolution




Monterey County, California




San Juan County, Washington, Board of County Commissioners, Resolution




San Juan County, Washington, Marine Resources




South Island Metis Nation, Victoria, British Columbia, Petition - Chief and entire 


tribe of 752 members



District of Vancouver, British Columbia



Washington State Legislators, Morris, Dunshee and Quall




Westport, Washington, City Council



My conclusions, from having read through these resolution documents, are the entire western coastline of the United States, from Mexico, through California and Oregon, along the coast of Washington, throughout the San Juan Islands, and including the entire coastline of British Columbia all agree that these whales do not belong just to the Makah tribe, that they, and other marine mammals, belong to everyone.  One comment stated due to the fact these whales were born in Mexico, they really belong to the Mexican government.


I will now list verbatim, comments from some of the documents that came in from various countries and states within the U.S., that I found represented many of the main issues.



-  “A live whale will return year after year to support your communities.  A dead whale 
loses its economic value.”


-  “We adults preach conservation on one hand and then make decisions that baffle 
children on the other.”



-  “To set a precedence of hunting whales again now would only erase all the hard work 
the conservationists of the world have dedicated to saving our oceans.”



-  “You will set back the conservation efforts of the last 50 years.”



-  “It is extremely illogical that we have an industry built around whale watching just 
south of the area where the Makah will kill them.”



-  “I’m against using U.S. resources in assisting a sovereign nation to hunt whales in U.S. 
waters is wrong.”



-  “The Makah tribe will survive without killing whales.”


-  “My husband is native.  We both oppose whale hunts as do all our First Nation friends 
and acquaintances.  Cultural heritage angle does not wash.”
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From the documents addressing boycotting this area, county or State come a sampling of those comments:



-  “The desire to pretend that this is the 19th century is not sufficient justification for 
undermining International covenants on conservation.  There is now 
overwhelming evidence that the Makah are looking forward to the day when their 
trade partners succeed in relaxing  regulations sufficiently to once again allow for 
an international trade in whale products.”



-  “This whale hunt is making our State look pretty bad.”


-  “Whaling is a monumental stain on the image of the State of Washington.”



-  “I have been visiting Washington State for the past 5 summers - but no more.”



-  “We are cancelling our trip through your state and will continue to boycott anything 
related to Washington state.”



-  “We plan to stay away from the whaling capital of the U.S.”



-  “I will not be traveling to the Olympic Peninsula.”



-  “Just to let you know we were regular visitors to WA (from Vancouver, BC) and the 
area, but we will not be visiting again, or spending another dime in the States as 
we are disgusted by what has happened with the Makah whale hunt.”



-  “I am not at all proud to be living in the leading bloodbath state.”


-  “Watching the Olympic Coast be transformed from one of our favorite ocean retreats to 
the whaling capital of the USA, has been devastating as it will surely be to 
Clallam County’s tourism trade.  Like us, many in Washington will be spending 
their tourism dollars at Long Beach or Ocean Shores now.”



-  “My company has considered establishing a base in your area.  We have decided we 
will not.”



-  “I will not be able to travel to your county even though my family loves the beach.”



-  “I will not spend one dollar in a place that advocates whale killers.”



-  “I for one will make sure that when I travel west that I will avoid your area at all costs.”



-  “I will not come anywhere near Washington State.”
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Now – can NOAA, or any reader believe the cumulative negative economic effect from the return to whaling doesn’t exist???  I have read in this DEIS, NOAA believes the effects are “minor” and “temporary” and not cumulative on the local economy.  You are wrong!  NOAA has also stated “boycott attempts, however could reduce any long term benefits from tourism”. Now there you are right!  Does this appear to be double-talking to anyone else but me?  


By trying so diligently to downplay, disregard, ignore and minimize the negative economic effects the Makah’s return to whaling will have on the rest of the Olympic Peninsula, Washington State and the U.S., this DEIS has become a meaningless, garbled mess.  The return to whaling has been already, and will always be in the future, devastating for the economy of all, including the Makah, that is, unless they make millions from the whales, then they won’t feel the sting, but we all will.


Individual Topics from DEIS



Due to the lack of adequate time to prepare my comments, I will now jump from topic to topic with questions and/or comments that I did not feel were adequately addressed or answered in the DEIS.


Chapter Four


If individual families were to finance hunts under the action alternatives, the economic impacts on some Makah households could be substantial, given the high costs of supplies and services necessary to participate in the numerous activities related to whale hunting. 


Is this NOAA putting their foot in the door to finance the Makah’s whaling - AGAIN?  When did NOAA adopt this tribe, and agree to support it forever with my tax dollars?  I speculate another known costly effect of whaling can be found by looking at NOAA’s own present or future budgets?


Renker’s Needs Assessment


I find this research to be biased and full of conflict of interest due to her husband being an influential member of the whaling community.  I believe it possible only whaling families were questioned, altering the survey results to obtain the statistics wanted in support of whaling.


She has not questioned the same number of people in true research format, however, has manipulated her R population throughout the questions.  She jumps around from questioning 163 – 145 – 152 – 268 – 20 – 79 – 58 – 77 – 59 – 82 – 100 – 101 – 214 – 105 – 180, depending on the question in her survey.  This research should either be removed from the DEIS, or redone.
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Renker’s tribal survey found that 81 percent of the respondents consumed whale products (blubber, meat, or oil) obtained from the 1999 hunt, although 87 percent would like to have these products available in the future (Renker 2002). Sepez (2001) also quantified the consumption of whale products obtained from the whale taken during the 1999 hunt. The whale provided roughly



2,000 to 3,000 pounds of meat and 4,000 to 5,000 pounds of blubber, most of which was consumed at the community potlatch. Community households received approximately 1.8 pounds per capita distribution of blubber. Together with the estimated 0.55 pound of meat, Sepez calculated that the whale products consumed in 1999 equaled about 2.4 pounds per capita.



All of the above calculations are misrepresented and in error.  According to her assessment:



- 63 (39%) of households did not receive whale meat from the 1999 whale.



- 48% either gave it away or did something else besides prepared it.  32% gave it away.



- 86 (52.8%) did not receive blubber and 43% of the 79 polled didn’t want blubber.


- 28% don’t want future whale oil



- 13.5% don’t want future whale meat



- 44.2% don’t want future blubber



- 75.5% do want whale bone.  [Sounds to me like commercial enterprise.]



One last comment regarding subsistence needs.  I have purchased weekly groceries at Washburn’s Store in Neah Bay for many years, as it was closer to my residence than the Clalllam Bay store, which eventually closed.  Washburn’s does an amazing business, provides food goods to every single Makah, and offers all the meat and vegetables of a full scale grocery.  The Schwan’s frozen food, home delivery, truck spends one full day in Neah Bay, every week and cleans the truck out every trip.  It easily could be proven exactly how much regular good ‘ole American food is consumed on a weekly or daily basis in Neah Bay.  I think this data would surprise most of you, and would once again prove Renker’s needs statement full of glorified  misinformation.


All through this DEIS, the stage has been set for the Makah to commercially sell their whale bone products within the U.S.  If they are so keen on selling bone products, they could start with elk, deer or bear for example.  I can not support an entire whale being sacrificed mainly for the bones, to create a market that presently doesn’t exist, or to give away the food products to others, or to benefit commercially from these whales after they have been killed. What a horrible ecological waste, don’t you agree?  All of us who have been watching for the last decade, have few doubts that the long term plan includes, adding humpbacks into this equation at some point, sea otters and other marine mammals will be next, building the processing plant on the reservation, or purchasing a processing boat to use off shore, and striving towards commercial whaling as soon as possible.  
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It was the Makah tribe’s goal in the early ‘90’s, and NOAA was aware of the tribe’s commercial intents from the beginning.  How horrible to sit back and watch how this depressing scenario plays out.  NOAA is the main accomplice to this crime - and we all know it.


I also can not support most of the whale meat and blubber being used for the Makah tribe to host a community potlatch for other natives.  What will they be getting in return,   status or money? I believe this entire process needs to be transparent, with no secrets behind the scenes.  Where exactly does the dollar originate (NOAA?), whose hands does it go through (Makah Whale Research?), and who benefits (Tribal Council?) from the spending of my tax dollars?



The most surprising to me was that from Renker’s survey, only 35.5% want to hunt whales for nutrition or food reasons.  Seems like NOAA inflated that figure significantly, didn’t you?  Makes me wonder just how much of this entire DEIS has been fabricated to look as if the tribe has only honorable intentions?  Again, Renker’s research is totally flawed.


Stinky Whales


NOAA needs to update information on Stinky whales.  According to the IWC web site data from the 2008 meetings, the Russians presented a report, claiming the chemical compounds identified from stinky whales are used for extinguishing fires, however, are not used in Russia for fire suppression.  Flame retardants appear to be the cause of the smell.  Japan has asked the U.S. to identify the chemical compounds used in fighting mountain and forest fires in North America.


Table 3-44



Results indicated PCB and DDT levels were much higher in the tissue samples from the Makah whale in 1999 than from any of the other samples taken for any of the other whales tested.  The text on page 3-302 appears to minimize this issue.  Do the Makah have an understanding of how toxic whale meats are for their consumption?  Has anyone developed a monitoring procedure to prevent consumption if the testing shows too much contamination? 


Treaty Issues



During the protesting in 1998, while the reservation border was road-blocked, the State Patrol upheld the Treaty law, and required all vehicles coming in to the reservation to turn over all of the noticeable alcohol in the vehicles.  A considerable amount of alcoholic beverages of all kinds were confiscated.  The tribal police unit then obtained the alcohol from the State Police and turned it back over to the tribal members from which it had been taken.  I have a problem with only bits and pieces of the treaty being upheld, while other parts are being ignored.  I believe to uphold this treaty and receive the waiver to whale, the entire treaty must be honored and alcohol must be off the reservation. 
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A second treaty conflict applies to the Makah treaty prohibiting trading with Vancouver Island.  The waiver may not grant off reservation trading, gifting, selling, whatever to anyone of Vancouver Island.  Even though the Makah tribe pushes honoring the treaty into the faces of all of us, they should be careful what they are asking for.  Fair is fair.


Drug Issues


In an article on the Seattle PI on August 20, 2007, the following story was sadly told.  “Neah Bay, a native fishing village at the extreme northwest tip of the continental United States, has been devastated by illicit drugs. About six in 10 homes owned by the Makah Tribe are contaminated with meth residues, according to a tribal study. Tribal police say assaults and thefts -- and fatal overdoses -- are on the rise. "It's really bad and sad to see," said tribal Chairman Ben Johnson Jr. "The children are really taking a beating. We've had meth babies born here. But it's tough to even get the FBI out here."



Now let’s return to the issue of the whalers who have failed drug and alcohol testing before whaling episodes.  One of them has a prior felony for heroin possession, from just a few years before he was in the whaling canoe.  How is NOAA proposing to regulate the clean and sober whaling crew before giving them guns to use in public areas?  This is significant and needs to be transparent also.


Regulation


With the recent implications of the Tribal Council by the whalers themselves, it was finally uncovered that the Council had indeed given their blessings to the illegal hunt.  The Council chairman had gone on record in the Peninsula Daily News, admitting he knew beforehand. How, oh how, is this whaling going to be supervised and regulated?  If the power is given back to the tribe, through a reenactment of the Whaling Commission, there is a potential for chaos.  Even in the waiver request, this statement was included:  “Tribal regulations will include provisions requiring Tribal enforcement of the regulations.  The enforcement regulations shall include criminal sanctions, including fines and imprisonment, up to the limits imposed by the Indian Civil Rights Act.”  This statement no longer carries any clout in any of our minds.  


Once the regulation of the whaling is violated, the tribe will have control over what happens next.  Nothing will happen next.  No one will be able to control the chaos, not even NOAA, but you can bet we are all going to blame NOAA, and rightly so.


It remains imperative that NOAA develop a measurable criteria for appropriate contingency plans for the ongoing adaptive management of how the system will ever work, or how it can be fixed when it breaks.  And it will break!  It already has…..
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Hunting Near Shore



Everyone but NOAA, feels there are extreme safely issues of not being able to protect any humans recreating on the water, or on the shoreline, during an active hunt episode.



My questions now center on how you are planning on protecting the whales themselves; the females and calves?  It is known that the females and calves will be closest to shore in 


the spring migration, when hunting is being considered by NOAA. Yearly whale watching in LaPush is centered on looking for those calves, just feet off shore. There is no amount of monitoring to protect these very valuable members of the Eastern Northern Pacific whales.  Protecting the females should be a guarantee.  It is also known from observations from the U.S. coastal migrations, that the males travel farther off shore and that 90% of the migration northward in the late spring is female and calf pairs (Herzig and Mate 1984).


In the IWC Scientific Committee Report document, from Chile (2008), a couple of interesting facts were presented. First, in the summarized data from the 126 gray whales landed and utilized by the aboriginal hunters of Chukotka, in 2007, it is reported a total of 48 gray whale males, and 78 females were taken in 2007.  Also reported was the landing of two “stinky whales”, which were inedible. 


This report goes on to say: “In response to a question regarding hunter selectivity for females, it was reported that there are more females and calves in the inshore hunting area; males are farther offshore. Hunters do not take females with calves; only single whales are harvested.”   I wonder how the ENP whales will continue to prosper, if the Russians are opportunistically taking the females as evidenced, and the Makah follow with wanting to hunt near shore, in the middle of the female and calf late spring migration?  At some point, the continued growth for this whale population will be hampered by a significant loss of available mating females.


Add to this situation the additional statistics from the same IWC report:  “San Ignacio based on boat surveys during several periods: 1978-82, 1996-2000, 2003 and 2005, 2006-08. Counts were greatest during the baseline period of 1978-82. Overall counts in 2008 were the lowest recorded in Laguna San Ignacio during winter.”


Has NOAA adequately studied the population distribution to categorically state that the ENP population is healthy, and that taking a larger proportion of females in the authorized hunts, will not cause a problem?  I’ve heard it stated, in a film documentary on these whales, by Jean-Michel Cousteau, that the ENP whale population is not growing, but that the hazards to this population are growing.  It is unknown what the long term consequences will be, from the future increase in Navy sonar testing and ‘war games’ within the migratory route of these whales.  Needing to be added to this questionable future will be the push for oil and gas developments off shore.  I was disappointed in the DEIS for not having adequately covered either of these pending risks. 
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I would be remiss to also not add somewhere, that the effects on global warming, it’s effects on the food chain for these gray whales, and the possibility that adding this all together will soon require a relisting of these creatures for their protection.  Will there be statements within the FEIS that clearly guides this waiver to closure, when the gray whales are relisted?


On the same topic of near shore whale hunting, I also found fault with Braund’s conclusions:  “Some Makah tribal members believe that excluding the Strait of Juan de Fuca from their hunting area would place whalers at increased risk, would prohibit them from whale hunting where their ancestors had traditionally whaled, and would affect their ability to successfully take a whale (Braund et al. 2007). The Makah traditionally hunted in the Strait, where boating conditions are safer because the weather is calm, compared to the ocean, which can have 25-foot waves (Braund et al. 2007). The restriction on location would contrast with traditional hunting, which occurred when and where the whales presented themselves, including in the Strait (Braund et al. 2007).”


NOAA hired  ‘the big gun” from Alaska, Braund, who came to Neah Bay, visited for three days, talked with a few tribal members, and delivered platitudes of wisdom, that he really didn’t know much about.  He knows much about the Alaskan natives, he knows much about how to assess their needs for oil and gas development, and may be well respected in some circles.  He did not demonstrate to me, that his words should now become the all important standard to comply with.  I would like to contradict by saying, having lived on the Strait of Juan de Fuca, I have witnessed horrible conditions on the Straits, and that having lived on this Peninsula for 30 years, I have also witnessed hundreds of times, the ocean was totally flat and calm.  Since the Makah historically have hunted whales miles and miles out to sea, I can only conclude the Braund research is extremely biased and smells like those stinky whales!



The least controversial bottom line would be to hunt off shore in the migratory path, to avoid hunting the females and calves, to hunt closer to the migrating males, to hunt where their ancestors had traditionally whaled, to avoid the entire conflict of harming the resident whale population in any way, to keep the tourists, hikers, fisherman, kayakers, divers and residents along the coastline totally safe, to keep Olympic National Park out of the skillet you’ve put them in, to uphold the sanctuary part of the National Marine Sanctuary, and it would add an element of bravery to the image of any whaler, that could only be construed as ‘in sync’ with their ancient customs and societal structure.


The numbers of whales harvested should be dropped to a level of documented food consumption use by the Makah tribe only, with strikes and misses, and stuck and lost whales, counting within the total given yearly, not in addition to.  One last criticism would be against the line drawn in the sand by Renker and Braund that five whales - one for each village should be the golden number. Anthropologists sure get all choked-up over history don’t they?  Get real. There’s one village now. One whale yearly for Makah Days, would be enough.
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However, the best bottom line of all, the one most humans on this planet would support, 


the option that representatives and governments of Mexico, California, Oregon, Washington and British Columbia have already gone on record supporting; the most legal outcome, would be that this waiver not be granted.  The Makah should never be allowed to resume killing whales!



Thank you for this opportunity to submit comments.



Patricia Ness and Robert Ness



P.O. Box 14



Joyce, WA. 98343








From: david michelson
To: MakahDEIS.nwr@noaa.gov; 
Subject: "2008 Makah DEIS"
Date: Friday, August 15, 2008 4:38:49 PM


The Makah state that they want to resume Whaling for tradition,cultural,health,and 
to bring pride back to there young people. 
  
It comes down to the fact that it is the Makah's have the treaty rights to harvest 
whales. But it is also the only treaty right that they wish to follow. After this treaty 
right is settled.  A revue is do of all treaty rights should be done. They were 
breaking a lot of there treaty rights then and now, that is another subject. 
  
The fact remains that do to there treaty of 1855 they have that right, and they do 
not need permission, permits, or to comply with any new regulations set-up by the 
States,or Federal Government.  It is stated in a book written by the Olympic 
Peninsula Intertribal Cultural Advisory Committee: Native people of the Olympic 
Peninsula.(WHO WE ARE). Quote: The Marine Mammal Protection Act "does not in 
any way dimish or abrogate existing protected Indian Treaty fishing or hunting 
rights." (Marine Mammal Protection Act 1995:17) It is up to the Tribe to develop 
regulations regarding tribal marine mammal take. With that said The Makah's right 
to hunt whales should not be challenged. 
  
If and when they decide to resume hunting which they state is for food, traditional, 
culture, and to bring pride back to the young people of the tribe.  If the Makah 
People truly wish to reintroduce whaling traditions to their young people, then 
doesn't it stand that the use on non-traditional equipment defeats the purpose?  
Will all the traditions and rituals, before, during, and after the whale hunt be taught 
and followed? Wouldn't that be wonderful for the youth of Neah Bay to learn and 
understand the strength, dedication, and heritage of there ancestors.(*see 
reference material) The way that it is stated on the hunt that if the whale is struck 
with a harpoon anywhere then it can be shot, that is not traditional.  All the 
traditional ways should be done first, then after a set amount of time then the 
whale should be shot. High powered rifles and powerboats are not tradition. 
  
When hunting is resumed the Makah Tribe should be required to provide there own 
security, not use the Coast Guard as there own police force at tax payers cost.  If 
the Coast Guard is used then it should the Tribe should pay the cost of the service 
and it should go into the Operations Fund for the Coast Guard, just as oil spill 
incidents have to reimburse the Coast Guard.  The cost should not come out of Non-
Native funds. 
  
With the new state House Bill 2514 which requires all vessels to approach no closer 
than 100 yards of whales.  This should keep the protesters far enough away so as 
not to interfere with the hunt.  If they do break that distance then they should be 
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fined the maximum amount of the fined. 
If they continue to break that law then there vessels should be seized and put up 
for auction. 
  
I attended the Meeting in Port Angeles on May 28th 2008, it was a very informative 
meeting.  I talked to several of the Makah Elders at that meeting about whaling, 
sealing etc. one of the questions that I asked concerned drift whales, and why 
didn't they use them, it was stated that they never used drift whales and didn't 
want to use them because they didn't know the cause of death and how long it had 
been dead.   In the research that I have done it stated that drift whales that 
washed up on the beach were thought of as a gift, and that they also pray for a 
whale to wash up on the beach.  They didn't know back then how the whale had 
died, or how long it had been dead but they used it anyway.  It that is true then 
any drift whale should be concerned and as much as possible used and considered 
a bonus. 
  
Another thing that should be considered about drift whales, and other dead whale 
is when the tribe starts hunting again, if a whale is struck and gets away and later 
washes up on a beach along the migration route, and it is proven that it had been 
harpooned by the tribe then they should be held responsible for the removal of the 
dead whale from the beach anywhere along the coast from California to Alaska 
including Canada. 
  
In closing I spent approximately 5 days a week for 3 years from Sept 1999 - Sept 
2002. on the reservation an got to know a great many Makah tribal members.  The 
whaling subject did come up in many conversations, most of the members that I 
talked to about the eating of whale meat said that they didn't like it.  The tribe 
states that the majority of the tribe wants the hunt and the meat, that survey was 
taken by the tribe.   A survey should be taken by a netural party that is not 
assossated with the tribe to find the true feelings.  The survey would help 
determine how mant whales need tobe taken each year for the tribes needs. 
  
Referance Book: Traditions & Change on the North Coast,  The MAKAH, NUU-CHAH-
NULTH, SOUTHERN KWAKIUTI AND NUXALK  By Ruth Kirt. See Whaling: Pgs 133-
138, 143, 165-171. 
  
                                                                                       Thank you 
                                                                                     David Michelson 
                                                                                      Port Angeles WA 
  
  
  
  
 







Be the filmmaker you always wanted to be—learn how to burn a DVD with 
Windows®. Make your smash hit 



http://clk.atdmt.com/MRT/go/108588797/direct/01/






From: Taffy Lee Williams
To: MakahDEIS.nwr@noaa.gov; ny4whales@optonline.


net; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 4:35:03 PM


August 14, 2008 
 
Steve Stone 
NMFS Northwest Region 
1201 NE Lloyd  Blvd., Suite 1100 
Portland, OR 97232 
Fax 503-230-5441 
Re: 2008 Makah DEIS 
MakahDEIS.nwr@noaa.gov 
 
Dear Mr. Stone: 
 
In the matter of the 2008 Makah DEIS, my organization requests that the 
Makah DEIS be declared invalid immediately.  The public has not been served 
properly with an unbiased and thorough document by a contractor that has no 
connections to the tribe.  The public is not able to respond properly to 
this document.  The DEIS fails to meet the guidelines NEPA and requirements. 
 
The preparation of the DEIS by Parametrix, Inc. invalidates the DEIS for 
numerous reasons.  It is inadequate, misleading and biased in favor of 
whaling.  As it is, the DEIS is  inadequate for public review. 
 
Parametrix, Inc., was contracted and paid through NOAA/NMFS by US 
taxpayers, to provide an objective, unbiased, thorough and knowledge-based 
document on this issue to the public.  Yet the document is neither 
thorough, objective, unbiased or knowledge-based.  As a matter of fact, it 
was discovered that Parametrix,  Inc. has such numerous deeply-entrenched 
and visible financial connections to the tribe that awarding this contract 
to them was a miscarriage of justice to all US citizens.  Indeed, such a 
contract makes a mockery of the environmental review and SEQRA process, 
negates everything except a wholly superficial conformity to NEPA 
guidelines. This DEIS is an insult to everyone. 
 
Parametrix, Inc. has very publicly supported whaling by the Makah as seen 
during their Corridor Management Plan which was to help the tribe 
"interpret" whaling to tourists. They in fact stated several times in the 
DEIS that their intentions were to "improve whaling-tourist relations". 
Parametrix, Inc.'s role as a DEIS preparer was not to promote whaling, but 
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to report objectively on the impacts that whaling would cause.  Parametrix, 
Inc. was incapable of presenting objective information and again reaffirms 
that this document must be declared invalid.  Parametrix states in its 
unacceptable DEIS that "more visitors would be drawn to the area than avoid 
the area as a result of a whale hunt," an absurd statement since watching 
whales being slaughtered is on no other "whaling" nation's tourism agenda, 
and we have seen the numerous adverse impacts that a whale hunt on nearby 
whale-watch boats. 
 
Parametrix, Inc.'s closely-related company, TranTech, was in charge of 
overseeing the $10 million Tribal Byway paving project through Neah 
Bay.  This and Parametrix Inc's connections with the Neah Bay wave energy 
project which would also benefit the Makah, would have been sufficient 
grounds for NOAA/NMFS to avoid mention of Parametrix, Inc. in the 
DEIS.  One wonders how could NOAA/NMFS choose Parametrix, Inc. to prepare 
this document? 
 
Parametrix, Inc. did not even report on the impacts of a whale hunt on 
tourism in the surrounding county (Clallam); however, local residents have 
stated on the record that there were negative economic 
impacts.  Unbelievably, Parametrix Inc. dismisses national and 
international public opinion which has found that 83% of the US public is 
opposed to whaling! 
 
Since NOAA failed to provide the most essential information to the public 
in order to facilitate proper comments, this DEIS must be declared 
invalid.  Perhaps the most relevant event that occurred just recently and 
prior to the DEIS comment period was the September 7, 2007, illegal 
slaughter of a protected gray whale by 5 renegade Makah.  The whale was 
shot 16 times and languished for a dozen hours.  Yet NOAA/NMFS did not 
release information about the case to the public, which would have only 
fairly given commentators an important glimpse into the tactics of Makah 
whaling! 
 
The proposed law states the whales "struck but not taken" will  not 
count!  That means whales could be used for target practice by like-minded 
tribesmen simply because" it's legal. So what? "  This can never be allowed 
to happen.  We strongly and vehemently oppose enacting any law that states 
that a wounded whale "would not count" in the overall take.  Since this 
reduces the action of inflicting a gunshot wound to a whale as "legal"; 
whales could be exterminated with impunity. 
 
It is widely understood that the Makah tribe, centered around the waters of 
Washington State in the US Pacific Northwest, do not present a subsistence 
need for whale meat.  It is well-known that the Makah ceased regular 







whaling activity in the early 20th century.  It is also well-known that 
only a handful of Makah tribe members are proponents of the whale hunt. 
 
Is this a case of a few bullies in the tribe - a few mean-spirited 
individuals not ashamed to inflict hours and hour of torture on a suffering 
whale?  Of the case in question, the 5 Makah, which many call "inept", shot 
the whale 16 times but did not kill it!  Could they have been inebriated or 
having some kind of party? What could have been sacred about this? 
Whatever, they acted alone - the whale hunt was in defiance of Makah tribal 
law as well as US law and the Marine Mammal Protection Act!  The DEIS fails 
to acknowledge that the tribe's people were so unaffected and disinterested 
in the killing of the whale that it left the job of butchering to 
visitors!  It was even reported that most did not like the taste and 
quietly threw it away!  What's more, the whale meat was distributed to 
non-Native Americans, even taken to Canada.  Again, what kind of sacred 
tribal ritual was this? This information was omitted from the DEIS as well. 
 
Some believe that the pro-whaling  faction within the Makah have 
intimidated those who openly oppose resuming a whale hunt. The question 
remains why do a few want a whale hunt? Is it because there is a lucrative 
trade in whale meat to Japan or Norway? Or is it more likely because the 
Japanese might subsidize the whale hunt, and use the Makah issue to gain 
small coastal whaling rights with the IWC?  Indeed, at the IWC, pro-whaling 
groups scream about the indigenous rights; they could scream in this case 
also even though there is no tradition of whale hunts in the Makah tribe. 
 
What is at stake is a species of whales that are said to be "in 
recovery".  However, the latest estimates are raising new fears, as whales 
are struggling through the seas plagued by oceanic dead zones, pollution, 
overfishing and global warming, that gray whale numbers are again 
falling.  In fact the most recent population estimates show the gray whales 
may be in trouble again.  There is no justification to allowing a take of 
gray whales by this tribe. 
 
Regardless of the status of the gray whale population the DEIS is a 
miserable failure of a document and must be declared invalid immediately. 
 
Sincerely, 
 
Taffy Williams, Director 
New York Whale and Dolphin Action League 
PO Box 273 
Tuckahoe, NY 10707 USA 
914-793-9186 
www.ny4whales.org 







 
 
 








From: Peggy Nelson
To: MakahDEIS.nwr@noaa.gov; 
Subject: Makah whaling DEIS response
Date: Friday, August 15, 2008 4:27:59 PM


I recommend the “no-action” alternative in the Makah DEIS. Here is why: 
—Parametrix, the firm hired to prepare the DEIS, has been employed by 
the Makah Tribe. This is a blatant conflict of interest and renders all 
the “science” and “facts” presented in the DEIS to be untrustworthy. 
—Whaling will disrupt the Gray whales’ migration and feeding patterns. 
The whales are already stressed by dead zones and algae blooms, as well 
as naval activities. The whales’ response to harassment makes them 
vulnerable to starvation and reduces reproduction. 
—The number of vessels and aircraft proposed in the whaling event is 
untenable. Tourist water craft is minuscule by comparison, and does not 
tax the whales. 
—Whaling on the Strait of Juan de Fuca would be dangerous and disrupting 
for those who live near or along the strait. 
—The resident population of Gray Whales are used to tourists, kayakers, 
and sightseers. These folks know the protocol of whale watching. The 
whales have grown to trust tourists and their patterns of feeding are 
not disrupted. All this would change with whaling. The whales would be 
passive targets. 
—Whaling, as proposed by the Makah, is a smokescreen for the tribe’s 
true intent: commercial whaling of Humpbacked whales. 
—The figure of 93 percent of Makah want whaling, is not true. Many Makah 
oppose whaling. Their voices were not represented in the DEIS. 
—The Makah tribe has spent $675,000 on the pursuit of whaling between 
2003 and 2007. This money could be spent on education, jobs, drug 
rehabilitation , care for the elderly, housing, and tourism ventures. 
I also endorse the comments of Peninsula Citizens for the Protection of 
Whales. 
 
Thank you for your consideration. 
 
Peggy Nelson 
Port Angeles, WA 
 
-- 
Peggy J. Nelson 
P.O. Box 158 
San Cristobal, NM 87564 
575.776.8768 
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From: Peggy V. Beck
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 4:21:26 PM


I recommend the “no-action” alternative in the Makah DEIS. Here is why: 
—Parametrix, the firm hired to prepare the DEIS, has been employed by 
the Makah Tribe. This is a blatant conflict of interest and renders all 
the “science” and “facts” presented in the DEIS to be untrustworthy. 
—Whaling will disrupt the Gray whales’ migration and feeding patterns. 
The whales are already stressed by dead zones and algae blooms, as well 
as naval activities. The whales’ response to harassment makes them 
vulnerable to starvation and reduces reproduction. 
—The number of vessels and aircraft proposed in the whaling event is 
untenable. Tourist water craft is minuscule by comparison, and does not 
tax the whales. 
—Whaling on the Strait of Juan de Fuca would be dangerous and disrupting 
for those who live near or along the strait. 
—The resident population of Gray Whales are used to tourists, kayakers, 
and sightseers. These folks know the protocol of whale watching. The 
whales have grown to trust tourists and their patterns of feeding are 
not disrupted. All this would change with whaling. The whales would be 
passive targets. 
—Whaling, as proposed by the Makah, is a smokescreen for the tribe’s 
true intent: commercial whaling of Humpbacked whales. 
—The figure of 93 percent of Makah want whaling, is not true. Many Makah 
oppose whaling. Their voices were not represented in the DEIS. 
—The Makah tribe has spent $675,000 on the pursuit of whaling between 
2003 and 2007. This money could be spent on education, jobs, drug 
rehabilitation , care for the elderly, housing, and tourism ventures. 
I also endorse the comments of Peninsula Citizens for the Protection of 
Whales. 
 
-- 
Peggy V. Beck 
701 Shimko Road 
Port Angeles, WA 98363 
email: pvbeck@olypen.com 
phone: 360.928.2473 
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From: Peggy V. Beck
To: MakahDEIS.nwr@noaa.gov; 
Subject: attn:2008 Makah DEIS
Date: Friday, August 15, 2008 4:17:46 PM


I recommend the “no-action” alternative in the Makah DEIS. Here is why: 
—Parametrix, the firm hired to prepare the DEIS, has been employed by 
the Makah Tribe. This is a blatant conflict of interest and renders all 
the “science” and “facts” presented in the DEIS to be untrustworthy. 
—Whaling will disrupt the Gray whales’ migration and feeding patterns. 
The whales are already stressed by dead zones and algae blooms, as well 
as naval activities. The whales’ response to harassment makes them 
vulnerable to starvation and reduces reproduction. 
—The number of vessels and aircraft proposed in the whaling event is 
untenable. Tourist water craft is minuscule by comparison, and does not 
tax the whales. 
—Whaling on the Strait of Juan de Fuca would be dangerous and disrupting 
for those who live near or along the strait. 
—The resident population of Gray Whales are used to tourists, kayakers, 
and sightseers. These folks know the protocol of whale watching. The 
whales have grown to trust tourists and their patterns of feeding are 
not disrupted. All this would change with whaling. The whales would be 
passive targets. 
—Whaling, as proposed by the Makah, is a smokescreen for the tribe’s 
true intent: commercial whaling of Humpbacked whales. 
—The figure of 93 percent of Makah want whaling, is not true. Many Makah 
oppose whaling. Their voices were not represented in the DEIS. 
—The Makah tribe has spent $675,000 on the pursuit of whaling between 
2003 and 2007. This money could be spent on education, jobs, drug 
rehabilitation , care for the elderly, housing, and tourism ventures. 
I also endorse the comments of Peninsula Citizens for the Protection of 
Whales. 
 
-- 
Peggy V. Beck 
701 Shimko Road 
Port Angeles, WA 98363 
email: pvbeck@olypen.com 
phone: 360.928.2473 
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From: Daisy
To: MakahDEIS.nwr@noaa.gov; 
Subject: [Fwd: whale killing, STOP IT]
Date: Friday, August 15, 2008 2:48:22 PM


 
  
  
  
  
 
 
I am totally against whaling...the chase is a horrific experience for 
the animals, and many will be chased , injured and not caught. In this 
day and age, it is time to let go of the past "traditions", and teach a 
new generation respect for the whales.( for people who talk like nature 
is so dear to them, it appears the Whales are not so dear to them.)  
They plainly do not need the Whales for food.


The government.gives  money to every tribe, ( I believe the Queets get 
65 separate grants,) much of it doled out by the "chiefs" and is 
misspent.   Between the handouts, and any employment some may have, 
they 
have as much or more money for " meat and fish" than the average person 
I know. Besides that, they get the bulk of " everybody s"   fish to 
resale. They also have their own  free dental, medical, and mental 
health clinics, plus they can use any of the "white mans" too.


These tribesmen  need to grow up , and quit the wasting of Whales 
lives.Most of us have had to give up traditions we had, and have become 
a  intermingled part of our nation.


Remember when one of the tribes claimed the spirit of one of their 
grandfathers was in a particular whale?  Well maybe I think my 
grandfather, and fathers spirit are in some of those whales. They need 
to consider my feelings too.


Its time to stop this chasing/ killing of our Whales, who, think the 
boats and humans are friends.
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From: Mary WilAllen
To: MakahDEIS.nwr@noaa.gov; 
cc: Mary WillAllen; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 2:39:29 PM


                                                                                                
135 Quail Crossing Road
Friday Harbor, WA 98250
August 15, 2008
 
Steve Stone
 
Dear Mr. Stone,
 


I am writing to encourage you (and I mean “to bring courage”) as you make 
decisions regarding Makah whaling.   The petition to resume whaling argues 
that it is for “ceremonial and subsistence purposes."   
SUBSISTENCE
A group of Makah elders addressed this subject much more directly than I 
would have, saying:  “We think the word ‘subsistence’ is the wrong thing to 
say when our people haven’t used or had whale meat-blubber since the early 
1900s….  We believe the hunt is only for money.”
 
Far more money, as well as good will, would be generated from developing 
whale-watching and eco-tours.  The gray whale that was last killed in an 
official hunt was swimming only a mile and a half from shore, as gray 
whales usually do.  Because they tend to approach boats with curiosity and 
great interest (and without fear, since they have not been hunted here since 
1946), gray whales make perfect subjects for whale watching.  Humpback 
whale watching in Hawaii  brings in more than thirty million dollars a year.
 
CEREMONY
The last (organized) whale hunt exemplified little regard for ceremony, 
particularly in practicing respect for the whale through traditions as 
seemingly onerous as staying up all night praying for the recently killed 
whale.  The whalers didn’t even stick around to do the butchering, or to 
participate in it.  Robert Sullivan from National Marine Fisheries was the 
only person willing to step in when the hired butcher asked for 
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assistance.                                                   
TRADITION
The Makah are asking to harvest whales using modern technology.  In the 
last official kill, the U.S. Coast Guard retrieved the whale, which had sunk to 
the sea floor.  Tradition was and is not an issue to those who want to resume 
whaling.  It could be, though.  In 1915, when European whalers had 
decimated the gray whale population, it was the Makah tribe, before anyone 
else, who recognized the need to stop killing in the hope that gray whales 
would recover.  While considerable recovery is unfolding, gray whales are 
not yet secure enough for Makah to consider taking from their numbers.  Not 
only have they suffered inexplicable declines, as great as thirty per cent 
recently, but also there are very small populations among the gray whales, 
which are local, and are far too small to consider safe to diminish purposely.  
One that returns from Mexico only to Puget Sound is no greater than 10 
members; another group of around 250 is also considered a “resident” 
population.  Unless the Makah are able to distinguish from among the 
varying populations, as sone scientists can, what tradition would risk 
destroying such small but intact populations?  The Makah tradition here is 
one of restoring, not of destroying. 
 
RIGHTS, and WHO GETS TO BE HEARD
If you asked the women of the tribe, the discussion would be over.  They are 
not for quick fixes.
 
I suspect that white people of government employ are responding to the 
demands of young people who have lost some of the deeper perspectives of 
their culture—entirely the fault of whites over long periods of history—
wanting to say “yes, you can hunt” because, indeed, young men of the 
Makah tribe are restless and in great need of the constraints and spiritual 
fulfillment that their culture used to offer them through the discipline of The 
Hunt.  Honor, Respect, Courage,--these do not come from killing but from 
diligent growth in discipline. By handing over to these young men the right 
to decimate an already struggling species, and a very friendly and trusting 
one, white people are burdening them with a wrong that they will not be able 
to right when they finally grow up.  We know better; throwing in five whales 
a year to be slaughtered for their boisterous entertainment (as demonstrated 
previously) and for quick money will do nothing for them nor for the tribe 
we are perhaps attempting to help.  Having the courage to say “NO” is the 







only help we can offer in an official capacity.
 
CONCLUSION
I beg you to listen to scientists regarding the fragility of this species.  
I beg you to find out what the Makah really want and help them find it in 
constructive ways.  These are the difficult solutions.  The easy one is just to 
say “yes.”  You, too, will not be able to rectify that mistake in your lifetime 
here.  This is your opportunity to stand on the side of courage.
 
Sincerely,
 
Mary WillAllen
Friday Harbor, Washington








From: Mary WilAllen
To: MakahDEIS.nwr@noaa.gov; 
cc: Mary WillAllen; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 2:19:48 PM


Attached is my letter to Steve Stone.  Thank you for giving my thoughts your consideration.
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From: charles kraus
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 EIS for Makah tribe"s request to resume whaling
Date: Friday, August 15, 2008 2:17:50 PM


My comment to the EIS for the Makah to resume whaling is this:
 
Killing whales cannot be justified for cultural ceremonies.  Traditions need to be 
updated and changed to the current times.  To allow whale hunting to resume will 
just open the door for whale hunting nations to increase their whale hunting 
activities and assume that whales are plentiful.  There may indeed be a reason for 
subsistence hunting in some parts of the world but certainly not for the Makah in 
Washington.
 
JoAnn Kraus
23 Raeburn Court
Port Ludlow, WA 98365
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From: Naomi Rose
To: MakahDEIS.nwr@noaa.gov; 
cc: Tim Ragen; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 2:01:19 PM
Attachments: Makah DEIS 2008.pdf 


Makah scoping notice - 2005a.doc 


August 15, 2008
 
Steve Stone
NMFS Northwest Region
1201 NE Lloyd Blvd, Suite 1100
Portland, OR 97232
Eml: MakahDEIS.nwr@noaa.gov
 
RE: 73 FR 26375, draft Environmental Impact Statement for the 
proposed authorization of a Makah whale hunt
 
Dear Mr. Stone:
 
On behalf of The Humane Society of the United States (HSUS) and its more 
than 10.5 million members and constituents, I am submitting comments on 
the draft Environmental Impact Statement (DEIS) for the proposed 
authorization of the Makah whale hunt (73 FR 26375). For the record, we 
would like to state that the timing of this comment period made a thorough 
review of the document difficult for many stakeholders, as it wholly 
overlapped with the lead-up to and duration of the annual meeting of the 
International Whaling Commission (IWC). Our review of the DEIS is 
consequently less detailed than we would have liked, and we reserve the 
right to revisit its content during future stages of the on-going regulatory and 
waiver process. Indeed, the National Oceanic and Atmospheric 
Administration’s National Marine Fisheries Service (NMFS), regardless of 
the content of a final EIS, may subsequently need to produce a supplemental 
EIS, as events develop and research and investigatory results are published 
that may need to be incorporated into the environmental impact analysis.
 
Overview
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August 15, 2008 



 



Steve Stone 



NMFS Northwest Region 



1201 NE Lloyd Blvd, Suite 1100 



Portland, OR 97232 



Eml: MakahDEIS.nwr@noaa.gov 



 



RE: 73 FR 26375, draft Environmental Impact Statement for the proposed 



authorization of a Makah whale hunt 



 



Dear Mr. Stone: 



 



On behalf of The Humane Society of the United States (HSUS) and its more than 10.5 



million members and constituents, I am submitting comments on the draft Environmental 



Impact Statement (DEIS) for the proposed authorization of the Makah whale hunt (73 FR 



26375). For the record, we would like to state that the timing of this comment period 



made a thorough review of the document difficult for many stakeholders, as it wholly 



overlapped with the lead-up to and duration of the annual meeting of the International 



Whaling Commission (IWC). Our review of the DEIS is consequently less detailed than 



we would have liked, and we reserve the right to revisit its content during future stages of 



the on-going regulatory and waiver process. Indeed, the National Oceanic and 



Atmospheric Administration’s National Marine Fisheries Service (NMFS), regardless of 



the content of a final EIS, may subsequently need to produce a supplemental EIS, as 



events develop and research and investigatory results are published that may need to be 



incorporated into the environmental impact analysis. 



 



Overview 
 



While the DEIS is a considerable improvement over previous documentation prepared 



under the National Environmental Policy Act (NEPA) and an effort has been made to be 



responsive to the scoping comments submitted by The HSUS and others in October 2005 



(HSUS comments attached), it is still a biased analysis that seems tailored to support a 



predetermined outcome. The HSUS considers the DEIS to be deficient in several 



respects:  



 



1) Failure to fully consider all reasonable alternatives – the DEIS fails to consider 



a number of viable alternatives to the Makah’s proposal to kill whales; 



 



2) Characterization of the past and present political situation – the DEIS, as with 



previous NEPA documents prepared on the Makah request, inaccurately describes 



 











Steve Stone 



August 15, 2008 



Page Two 



 



 



the political and administrative background of the Makah’s effort to resume whaling;  



 



3) Public safety – the DEIS fails to adequately clarify how those responsible for 



managing the hunt will prevent on-water interactions between whalers, officials (e.g., the 



Coast Guard), and protesters from becoming dangerous; 



 



4) Effective management of the hunt – the DEIS does not adequately address the 



ramifications of an illegal hunt that occurred on September 8, 2007;  



 



5) Future of the Eastern North Pacific (ENP) gray whale population – the DEIS does not 



adequately consider the cumulative impacts on the gray whale population from, e.g., 



global climate change, chemical and noise pollution, harmful algal blooms, and increased 



shipping; 



 



6) Impact on individual gray whales – the DEIS does not adequately consider the impact 



of hunting methods on individual animals or whether those methods are “humane;” and  



 



7) Effect on federally-protected areas – the DEIS does not adequately discuss how the 



hunt affects wilderness and other federally-designated protected areas.  



 



An important reason why The HSUS opposes the Makah request (but see below for a discussion 



of our primary objection) is because the push to conduct this hunt, while perhaps understandable 



in the context of treaties and certainly culture (although we continue to assert it is not a 



subsistence hunt), is frankly inexplicable in the context of the modern situation in Puget Sound. 



As the DEIS makes clear, Puget Sound is far different today than it was up through the early 20
th
 



century when the Makah whale hunt ceased due, inter alia, to the commercial extinction of the 



gray whale and a focus by the Makah Tribe on other industries of the western economy, 



including sealing. In modern aboriginal whale hunts in remote regions such as northern Alaska 



or Chukotka, the use of dangerous weapons risks only the whalers (and the whales) and in more 



populated areas such as St. Vincent and the Grenadines, dangerous/explosive weapons are not 



used. It is simply not sensible to pursue this hunt, with this weaponry, in one of the most 



economically important and densely populated shipping and recreational regions of the United 



States.  



 



The Makah are not being “good neighbors,” as they insist on pursuing whaling in an area 



inhabited by many people and vessels, an activity that will interfere with the use of a protected 



area and that poses significant danger to all those involved, due to strong opposition to it. The 



Makah request has resulted in community divisions that will take a long time to heal (if they ever 



do), and in an enormous taxpayer and manpower drain.  
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The Makah accuse opponents of the hunt of pushing their cultural values on the Tribe, but in fact 



the same accusation can be made in the reverse – the Makah Tribe is forcing an entire region to 



adapt to its cultural values. The DEIS, unfortunately, downplays all of these elements of the 



situation when considering the impact of this hunt on the human environment.  



 



In essence, while we appreciate the Makah’s desire to preserve its cultural traditions, pursuing 



this tradition is simply not practicable from a wider social, economic, and safety standpoint. 



While this may not be fair from some perspectives, it is reality. Puget Sound today is a melting 



pot of many uses (business and recreational), cultures, values, and ideas, where the Makah 



tradition of whaling, especially when using modern weaponry and without a subsistence basis, 



does not and will not mix easily. 



 



Failure to Consider All Reasonable Alternatives 



 



Given these varying cultural values, NMFS’s (and the Makah Tribe’s) failure over the years of 



controversy to change the proposal to one that might be more acceptable to the wider community 



is difficult to fathom and violates NEPA’s requirement to “rigorously explore and objectively 



evaluate all reasonable alternatives.”
1
 NMFS has never proposed a hunt that is pursued farther 



offshore in the migratory corridor, or that establishes a smaller annual quota that actually 



matches consumption commitments by tribal members (four or five whales in a year will no 



doubt result in meat going to waste, as not all tribal members want to eat it), rather than one that 



symbolically matches the historic villages of the Makah Nation
2
. Certainly a ritualized hunt or a 



ceremonial event that relies entirely on “calling a whale” to shore – the latter described in the 



DEIS as a valued cultural practice historically performed by the Makah chiefs – would address 



the concerns within the opposition, but none of these options are apparently acceptable to the 



Makah.  



 



The HSUS rejects the rationale in the DEIS that these alternatives are not acceptable because 



they would not meet “the purposes and needs” of the Makah. Just because the Makah’s intention 



was to reserve their right to kill whales when they signed the Treaty of Neah Bay in 1855 does 



not mean they still must kill whales to meet their purposes and needs. The Makah are free to 



interpret their purposes and needs however they wish, as long as that interpretation does not 



violate the law. The purposes and needs of the Makah are as flexible as their hunting 



methodologies – if they are free to modify and modernize the latter, they are certainly free to 



modify and modernize the former. 



  



                                                           



1
 See 50 CFR §1502.14(a). 
2
 Alternative 5 does propose a smaller quota, but it is still not based on actual consumption commitments; it is an 



arbitrary number and the exchange for this smaller number is less protection for resident whales. And of course, the 



Makah do not accept it and their own proposal continues to be for up to five whales a year. 
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Characterization of the Past and Present Political Situation 



 



The HSUS and numerous others, including Parties to the IWC, have opposed the Makah hunt 



proposal from the outset because it failed to conform to international standards of aboriginal 



subsistence whaling. The proposal threatened to create and has de facto created a new category 



of whaling – cultural whaling – that does not reflect a nutritional need and weakens the 



distinction between aboriginal subsistence whaling and commercial whaling. The DEIS omits 



mention of our position entirely when discussing opposition to the Makah proposal; instead it 



implies that the only opponents are those who do not accept any killing of whales or who are 



concerned solely with the suffering of hunted whales. Certainly some opponents hold this latter 



position and it is an argument that is relatively easy for the government to counter and the DEIS 



spends some time doing so. But the government cannot defend its support for the Makah 



proposal by honestly addressing our reasons for opposing it, so it simply ignores us. 



 



As the DEIS notes, the working definition of “aboriginal subsistence whaling” has been amended 



at the IWC, but it does not clarify that this change was spearheaded by the US delegation solely 



because of the Makah request
3
. The new definition is far weaker than the original, as it no longer 



includes the requirement to demonstrate a nutritional need; a requirement, incidentally, that the  



 



                                                           



3
 The original IWC working definition of aboriginal subsistence whaling, developed by the Ad Hoc Technical 



Working Group in 1981, was as follows: 



• Aboriginal subsistence whaling means whaling, for purposes of local aboriginal consumption carried out by 



or on behalf of aboriginal, indigenous or native peoples who share strong community, familial, social and 



cultural ties related to a continuing traditional dependence on whaling and on the use of whales.  



• Local aboriginal consumption means the traditional uses of whale products by local aboriginal, indigenous 



or native communities in meeting their nutritional, subsistence and cultural requirements [emphasis 



added]. The term includes trade in items which are by-products of subsistence catches.  



• Subsistence catches are catches of whales by aboriginal subsistence whaling operations.  



The new definition, adopted by consensus by the Parties in 2004, is as follows: 



• The personal consumption of whale products for food, fuel, shelter, clothing, tools, or transportation by 



participants in the whale harvest [emphasis added]. 



• The barter, trade, or sharing of whale products in their harvested form with relatives of the participants in 



the harvest, with others in the local community or with persons in locations other than the local community 



with whom local residents share familial, social, cultural, or economic ties. A generalized currency is 



involved in this barter and trade, but the predominant portion of the products from each whale are 



ordinarily directly consumed or utilized in their harvested form within the local community. 



• The making and selling of handicraft articles from whale products, when the whale is harvested for the 



purposes defined in (1) and (2) above. 



It is important to note that the requirement for nutritional need has been eliminated (see, inter alia, use of the 



conjunction ‘or’ rather than ‘and’ in the first bullet of the 2004 definition). In addition, this definition could be 



interpreted to mean that anyone with whom the Makah conduct business (persons outside the local community with 



whom the Makah share ‘economic ties’) could receive whale products in trade – this is disturbingly open language 



and may not preclude commercial trade. 
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Alaska Natives expended considerable effort to meet in the 1970s and 1980s and that formed the 



basis for the opposition expressed by IWC Parties at the annual meeting in 1997 (see below). 



 



By not including our position in the DEIS’s description of the spectrum of opposition to the 



Makah proposal, the US government is able to avoid acknowledging actions it has taken to 



amend the aboriginal subsistence standards at the IWC and in domestic regulations to fit the 



Makah proposal rather than the other way around. Indeed, the DEIS avoids having to include a 



more thorough and culpable description of the actions the government has taken to push the 



proposal forward, which led to multiple court judgments ruling that these actions were illegal. 



Clearly the government would prefer to minimize reference to this history and the DEIS certainly 



does so! The precedent-setting nature of this request has led to political machinations on the part 



of the government that has made the world a less safe place for whales, no doubt never the 



Makah Tribe’s intention, but unfortunately a principal result.  



 



Regarding the events at the 1997 IWC meeting in Monaco, it is at best disingenuous, and at 



worst misleading, for the DEIS to suggest that “many” IWC delegates supported the US 



delegation’s request on behalf of the Makah. It is also incorrect to suggest, through the use of the 



word “others” when referring to the opposition encountered, that this opposition was in the 



minority. Indeed, a majority of countries speaking in the plenary session at the 1997 meeting 



opposed the US submission on behalf of the Makah Tribe on substantive grounds, including 



Australia, the Netherlands, Spain, the United Kingdom, Chile, New Zealand, Brazil, Mexico and 



Argentina.  



 



The Verbatim Record for the Monaco meeting contains several statements clarifying that the 



vote by numerous Parties for the gray whale quota was in support of the Russian Federation’s 



request on behalf of the Chukotkan people, whose subsistence needs had long since been 



recognized by the IWC, not in support of the Makah proposal. Nevertheless, the DEIS not only 



ignores these clearly stated caveats but offers another rationale for the opposition to the Makah 



request: “One reason for this opposition was that the United States did not ask the Russian 



Federation to share the existing [quota]…” Yet the Verbatim Record does not support this as an 



opposition rationale at all, although certainly Parties recommended that aboriginal groups share 



existing quotas rather than combine requests additively. The reason for the opposition was 



because the Makah request did not conform to the existing definition of aboriginal subsistence, 



full stop.  



 



It is clear that the DEIS seeks to respond to previous criticism that the description of events at the 



IWC omitted the fact that there was opposition. However, rather than describing the opposition 



accurately, the DEIS ignores the facts and instead manufactures a rationale that allows the 



government to avoid admitting that, in essence, it forced a vote on subsistence quotas that put 



Parties in the position of having to vote for the gray whale quota if they wished to support the  
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Chukotkans, even knowing that the United States had “done a deal” with the Russians that would 



allocate some of the whales to the Makah.  



 



The DEIS is rife with sins of omission (see below), but this is one instance where the text is 



completely inaccurate. The US delegation manipulated the situation and damaged its integrity in 



order to get some form of approval for the Makah proposal at the IWC. The government’s 



actions were wholly inappropriate and The HSUS strongly urges the US government to avoid 



recasting history. What is done is done – ignoring it or spinning it simply makes a bad situation 



worse. 



 



NMFS’s indiscriminate – and indeed illegal – support for the Makah proposal has weakened the 



US position on whaling domestically and internationally and the need to avoid acknowledging 



this continues to result in an inaccurate portrayal of the opposition to the hunt, including from 



Parties to the IWC, and the actions taken by the US delegation at the IWC. Contrary to the 



DEIS’s characterization, the IWC has never acted on the Makah request – the request (i.e., the 



needs statement) was withdrawn in 1996 and events transpired in 1997, as described above, that 



led to a vote on a gray whale quota (as required by the Schedule) that numerous Parties made 



clear was not to be taken as support for the Makah needs statement. Indeed, the US delegation, 



which had established a precedent when it acted on behalf of the Alaska Natives in the 1970s of 



submitting strong needs statements in order to demonstrate that subsistence quota requests were 



based on a clearly defined need, completely reversed its previous policy and insisted in 1997 that 



the IWC cannot act on aboriginal needs statements. The delegation argued that there was no 



mechanism at the IWC to recognize aboriginal needs, despite the considerably more diligent (and 



legal) efforts it went through on behalf of the Alaska Natives to accomplish that very 



recognition. Given this, for the DEIS to say that the IWC acted on the Makah request is not only 



incorrect, it is hypocritical.  



 



The United States has established a dangerous precedent of Parties acting unilaterally or 



bilaterally to recognize aboriginal needs, as it did bilaterally with the Russian Federation in 1997, 



and to determine without IWC oversight which groups are eligible to take whales from stocks for 



which the IWC has assigned a quota. 



 



We note that the DEIS, in Section 4.17.2.2, concludes that “...it is unlikely that NMFS’ actions to 



either deny the Makah request (Alternative 1- No-action) or grant the Makah some level of 



hunting (Alternatives 2 through 6) would change the United States’ position on commercial and 



scientific whaling or its ability to actively pursue its position.” This statement is disingenuous. 



NMFS’s actions have already changed the US position on commercial whaling and undermined 



its opposition to it, as outlined above.  



 



The United States was once a leader at the IWC against commercial and scientific whaling, but is 



now trailing Australia, New Zealand, and the United Kingdom in this regard, all of whom  
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opposed the Makah hunt proposal from the outset. The DEIS’ argument that a Makah hunt would 



not weaken the US position against commercial whaling because US support for the Alaska 



Native hunt has never done so (which in fact is questionable) entirely misses the point that the 



two hunts are not the same and that this is precisely why The HSUS, many IWC Parties, and 



others have opposed the Makah proposal. 



 



Public Safety 



 



Chapter Two describes “Public Safety Measures,” but fails to clarify that these very measures 



were employed in the 1999 and 2000 hunts and nevertheless someone was seriously injured in 



2000. The only way a guarantee of conducting a safe hunt can even be approached, let alone 



achieved to any satisfactory degree, in such a heavily populated region is by expending large 



sums of taxpayer money on Coast Guard escorts to enforce the RNA and MEZ and to be on hand 



should an emergency response be required. As noted above, this is simply not a good place to 



host a whale hunt today – this may not be fair from the Tribe’s point of view, who never invited 



westerners to the Olympic Peninsula, but it is reality. 



 



Quite frankly, it is almost a guarantee that someone who is not a whaler will eventually be 



injured or killed during a Makah whale hunt if one is authorized. The dangers inherent in 



whaling, which in other aboriginal whaling situations are faced only by the whalers (as is 



appropriate), are being shared by others in this case (e.g., the protesters, the media, even the 



NMFS observers and the Coast Guard). One could argue that the protesters and reporters are 



facing these risks voluntarily but that would be a glib response. The protesters have their beliefs 



too and the reporters are simply doing their job, just like federal agency personnel. The DEIS 



implies that familiarity will breed contempt and eventually the circus that has surrounded 



previous hunts (in 1998, 1999, and 2000) will die down, but while it may be true that eventually 



only a core group of protesters and reporters will remain, they will remain. NMFS and the Makah 



– and the DEIS authors – simply refuse to acknowledge the reality that a whale hunt is 



incompatible with the Puget Sound region. The public safety discussion is, in essence, a fantasy, 



one that ignores that the previously established safety measures did not work in 2000 and 



arguably did not work in 2007 either, since the illegal whalers were able to go out onto the water 



with a large caliber rifle that was supposed to be under lock and key and discharge it several 



times without taking any of the precautions the Makah management plan requires. 



 



Effective Management of the Hunt 
 



The DEIS’ treatment of the illegal September 2007 hunt by several Makah tribal members is 



shallow and inappropriately dismisses its significance in the context of a future hunt 



authorization. The US delegation failed to report this breach as an infraction at the 2008 annual  
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meeting of the IWC
4
. The federal government did successfully prosecute the illegal whalers, but 



in its efforts to prevent the illegal hunt from derailing the current regulatory process, the 



government has once again cut corners at the IWC (see HSUS scoping comments and above 



discussion on the characterization of the political situation), further weakening its overall policy 



and position on whaling.  



 



In addition, the public has not had access to all of the details surrounding the investigations into 



the illegal hunt and there have been allegations made by the perpetrators about Makah Tribal 



Council involvement that must be resolved. We strongly urge NMFS to include a thorough 



discussion of these issues in the final EIS, to include details so far kept from the public (in the 



NMFS and Coast Guard reports on their investigations) and to resolve any unanswered questions 



that were raised at the trials. If events continue to develop, a supplemental EIS may eventually be 



required. 



 



Interestingly, no mention is made in the DEIS of the fact that the leader of the illegal hunt was 



the 1999 whaling captain, Wayne Johnson. The very man selected by the Makah system to lead 



the whaling crew did not hesitate to break the law and, according to media quotes, was proud of 



having done so. In addition, and aside from any allegations of involvement, the Tribal Council 



failed to fulfill its promises to punish these actions fully and definitively. These facts beg the 



question of how the Makah Tribe will manage the hunt adequately in the future, which includes 



the process for selecting the whaling crew. Indeed, the DEIS contends that the established tribal 



management system will suffice for the future. The HSUS strongly disagrees with this contention 



and urges that the final EIS address how the proposed hunt regulations and the associated Marine 



Mammal Protection Act (MMPA) permit will be effectively enforced in the future, given the 



tribal system’s failure to stop or prosecute the illegal hunt. 



 



Future of the ENP Gray Whale Population 
 



While the present status of the gray whale population is much improved from the early 20
th
 



century, its long-term viability is very much in question and the DEIS does not adequately  



 



 



 



                                                           



4
 The rationale provided by the US delegation for not reporting the illegal hunt as an infraction is not satisfactory. 



Various international agreements (e.g., Article 27 of the Vienna Convention of the Law of Treaties, internal law and 



observance of treaties, states “A party may not invoke the provisions of its internal law as justification for its failure 



to perform a treaty”) contain language clarifying that activities allowed by the agreement must be conducted in 



accordance with domestic law. Any illegal action is thus an infraction of the agreement. NMFS and the US IWC 



delegation apparently reject this interpretation and contend that only takes in excess of the IWC quotas (or other 



specific Schedule provisions, such as the taking of a mother/calf pair) are infractions. This sets a disturbing 



precedent. 
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address this. Swartz et al. (2008)
5
 noted an on-going decline in numbers of whales of various age 



classes in Laguna San Ignacio, one of the main breeding lagoons in Mexico. While this may 



simply indicate a shift in distribution, it may also reflect a true decline in breeding ground 



numbers, yet the DEIS does not even mention this work. Indeed, the DEIS assumes the gray 



whale population is at or within its Optimum Sustainable Population size, but in fact this is 



merely speculative and there are other scientific opinions on this.  



 



For example, Alter et al. (2007)
6
 conducted a genetics analysis that suggested a historic 



population size several times larger than currently assumed. The DEIS mentions this paper, but 



mostly in the context of saying additional evaluation of its analysis is needed. This again argues 



that a supplemental EIS may eventually be required. Alter et al.’s analysis suggests that either 



the current ENP gray whale population is far from its historical K value or that K has 



significantly declined in the past 100 years. If the former is true, then the precipitous drop in 



population in 1999/2000 is of deep concern (since it is not related to reaching carrying capacity, 



as the DEIS supposes). If the latter is true, then the gray whale’s habitat has been severely altered 



or damaged in the past few decades, again an issue of deep concern. Regardless, the DEIS should 



have discussed these possibilities thoroughly, even if the eventual conclusion was to discount 



them – yet it does not. The final EIS must rectify this omission.  



 



As noted above, the DEIS blithely dismisses the 1999/2000 population decline as a mere “blip” 



in a population fluctuating around its carrying capacity. But this is only a hypothesis and there 



could be other, more troubling explanations for this decline, including (as the DEIS itself 



suggests) that a loss of sea ice in the Arctic somehow reduces foraging success for gray whales. 



If this latter hypothesis is correct, then global climate change and loss of sea ice bodes very ill 



for the gray whale, yet the DEIS barely addresses this. While the discussion of the gray whale’s 



natural history and status is much improved over earlier NEPA documents, there is still 



inadequate consideration of the on-going perturbations in the Arctic due to global warming. 



Measurable and predicted impacts from global warming in the Arctic have led another agency, 



the US Fish and Wildlife Service, to list the polar bear as threatened under the Endangered 



Species Act. Yet global climate change is not even mentioned by the DEIS in any substantive 



way until Chapter 5 and then encompasses only two paragraphs – the review of the threats facing 



the gray whale in Chapter 3 does not have a separate discussion on global climate change at all. 



This is a gross omission by the authors of the DEIS and absolutely must be corrected in the final 



EIS. 



 



                                                           



5
 Swartz, S.L., Urban-R, J., Gomez-Gallardo U., A., Gonzalez C., Troyo V., B., and Najera C., M. 2008. Preliminary 



comparison of winter counts of gray whale in Laguna San Ignacio, B.C.S., Mexico from 1978 to 2008. Document 



submitted to the International Whaling Commission Scientific Committee, SC/60/BRG30. 
6
 Alter S.E., Rynes E., and Palumbi S.R. 2007. DNA evidence for historic population size and past ecosystem 



impacts of gray whales Proc. Natl. Acad. Sci USA 104:15162-15167 – incidentally, this important reference is 



missing from the references list in the DEIS, although it is cited in the text. 
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The DEIS also inadequately considers the impact of the proposed hunt on Pacific Coast Feeding 



Aggregation (PCFA) and Oregon to Southern Vancouver Island (ORSVI) gray whales. The 



Ninth Circuit expressly rejected NMFS’s 2001 Environmental Assessment on the Makah hunt 



proposal because it failed to adequately discuss the impact on PCFA whales
7
. The court noted 



the importance of discussing the impacts on local populations because “gray whales 



disappear[ing] from the area of the Strait of Juan de Fuca, the Marine Sanctuary, or both” would 



have a significant impact on the environment, regardless of the hunt’s effect on the wider gray 



whale population. 



  



The current DEIS also fails to adequately address this issue. Here, the DEIS sets an annual 



Potential Biological Removal (PBR) level for ORSVI whales of 2.49 whales, or 12.45 whales 



over a 5-year period. It acknowledges that Alternatives 2 and 4 would exceed that 5-year PBR by 



2.5 whales, and Alternatives 3 and 6 would exceed the 5-year PBR by 22.5 whales. It also 



acknowledges that the PBR calculation only includes ORSVI whales “landed” and would not 



include those “struck and lost.” However, the DEIS does not explain why struck and lost whales 



should not count toward the hunt’s portion of the PBR. More importantly, the DEIS does not 



explain how exceeding PBR – particularly when “struck and lost” whales are not even counted – 



will affect the PCFA or ORSVI whales. 



 



We also wish to note that the discussion of the potential impacts of the various alternatives on 



the whales found in the Makah U&A is highly speculative and frankly not precautionary. The 



discussion assumes that the appearance of new whales in the photo-ID catalog reflects the wide 



range in movements of whales in the Makah U&A and in fact parallels recruitment into this 



group of animals; that is, it assumes that this is a relatively open population, with new whales 



entering it from the larger ENP population all the time. The DEIS’s discussion treats this 



working hypothesis as a fact, but the truth is that this hypothesis does not yet have data that 



clearly support it – the continuing appearance of new whales in the catalog could merely reflect 



the increased photo-ID work being undertaken by researchers, who have expanded their efforts 



throughout the PCFA and ORSVI survey areas. It is the lack of precaution in this discussion that 



we wish to emphasize – the DEIS responded to the court order to focus more attention on the 



PCFA whales and the hunt’s potential impacts on it, but the subsequent discussion is thin on fact 



and rich on speculation, perhaps unavoidable but not a license to ignore uncertainty. 



 



Chapter Five, Cumulative Effects, appears to have entirely missed the point of a cumulative 



effects analysis. For each element under analysis (e.g., water quality, other wildlife, economics), 



the DEIS appears to have considered how a Makah hunt would affect that element cumulatively 



with other activities already having, or predicted to have in the future, an effect on that element. 



But a cumulative effects analysis ought to analyze how human activities, especially those clearly 



identified as threats, interact to have cumulative effects on the environment and, in this case, the  



                                                           



7
 Anderson v. Evans, 314 F.3d 1006 (9th Cir. 2002). 
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ENP gray whale population. This section should have a discussion on cumulative and synergistic 



impacts already facing the gray whale and how the hunt will add to these. For example, a 



cornerstone of the cumulative effects chapter should have been how global warming is affecting 



and is predicted to affect the gray whale and its habitat and how the effects of other human 



activities, such as (obviously) aboriginal subsistence hunts, shipping, chemical discharge, and 



noise production, are working and will work together with global warming impacts to affect the 



gray whale. The section-by-section presentation of how the hunt will add to effects on one 



element at a time is not a cumulative effects analysis. 



 



As written, the cumulative effects chapter is merely a rehash of the earlier discussions found in 



Chapters Three and Four – for example, the conclusion that any oil spill from whaling-related 



vessels would not appreciably increase the risks associated with potential oil spills because 



tankers already in the region would wreak much greater havoc if they spilled their much larger 



volumes of oil is a conclusion already discussed in earlier chapters. Clearly a cumulative effects 



chapter is meant to consider more or other issues, such as, e.g., how impacts from oil spills might 



interact or already be interacting with, inter alia, global warming, noise, industrial fishing, 



chemical pollution, harmful algal blooms, and (of course) aboriginal whaling to affect the gray 



whale. In addition, concluding that the activity being analyzed will have a negligible impact and 



therefore will not add appreciably to one other activity with a large impact is a fallacy into which 



agencies that have attempted to conduct cumulative effects analyses have fallen too often. All 



activities with impacts must be considered together. NMFS must reconsider this chapter in the 



final EIS and at a minimum consider how the multiple threats faced by gray whales might 



interact to negatively affect the ENP gray whale population in ways not anticipated when 



considered separately or in pair-wise only combinations. 



 



Impact on Individual Gray Whales 



 



Whenever NMFS issues a take permit pursuant to the MMPA, the permit “shall” specify “the 



location and manner (which manner must be determined by the Secretary to be humane)” of take 



(emphasis added)
8
. While the DEIS describes the hunting methods that may be used in Chapter 



Two, it never discusses the impact these methods will have on individual animals, or the “degree 



of pain and suffering” that individual whales may face. Instead, in its “Environmental 



Consequences” section, it states that “[w]elfare effects on...whales are considered at the scale of 



the ENP gray whale stock and of whales that use local survey areas.” The DEIS must discuss the 



pain and suffering the hunt will cause individual animals, as well as a full analysis of which 



method, if any, can be deemed “humane” under the MMPA. 



 



 



 



                                                           



8
 16 USC §1374(b)(2)(B). 
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Effect on Federally-Designated Protected Areas 



 



The hunt is proposed in or near federally-designated protected areas, including the Olympic 



Coast National Marine Sanctuary; the Washington Islands National Wildlife Refuges, including 



the Quillayute Needles, Flattery Rocks, and Copalis Refuges, which are almost entirely 



designated as Wilderness Areas; the Olympic National Park; and the Olympic Biosphere 



Reserve. NMFS must fully account for any possible effects the proposed hunt will have on the 



values intended to be protected by these areas. 



 



For example, the 2007 Washington Islands National Wildlife Refuge Comprehensive 



Conservation Plan contains a voluntary 200-yard boat exclusion zone, intended to protect the 



wilderness character of the refuge, as well as the sea birds and other wildlife on and near the 



islands. Only Alternative 4 requires compliance with this 200-yard protective zone. This 



exclusion zone should be required in each alternative. In addition, most of the Washington 



Islands Refuges are also designated wilderness areas. In recognition of this, the US Fish and 



Wildlife Service’s “Vision Statement” for the three refuges states that: “The more than 600 



rocks, reefs, and islands known as Flattery Rocks, Copalis, and Quillayute Needles National 



Wildlife Refuges, are designated wilderness (except Destruction Island), and all will continue to 



be preserved in a natural condition with minimal human intrusion” (emphasis added). Also, the 



Wilderness Act of 1964 requires that the “agency administering any area designated as 



wilderness shall be responsible for preserving the wilderness character of the area.”
9
 The DEIS 



fails to describe how allowing a whale hunt that will include multiple vessels within 200 yards of 



a designated Wilderness Area will promote that area’s wilderness values.  



 



In fact, in the Makah’s comments on the 2007 Comprehensive Conservation Plan, the Tribe 



noted the potential inconsistency between its use of fish and wildlife resources in the area and the 



Refuge’s “minimal human intrusion” and wilderness goals. Instead of resolving the issue, the 



Fish and Wildlife Service promised to issue a “Memorandum of Understanding” with the Makah 



over the dispute. The DEIS does not mention this issue, or the result of the Memorandum with 



the Tribe, despite NEPA’s requirement that the agency fully address “[p]ossible conflicts 



between the proposed action and the objectives of Federal…policies and controls.”
10
  



 



Miscellaneous 
 



There are a number of minor (and perhaps not so minor) points in the DEIS that lead to a biased 



account of the elements surrounding the Makah whale hunt proposal and the previous hunts. 



These minor issues, when added together, lead to a more positive picture of the issues than 



reality warrants. For one example, the DEIS does not mention the presence of an Alaska Native  



                                                           



9
 16 USC §1133(b). 
10
 50 CFR §1502.16(c). 
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at the 1999 butchering of the whale on Front Beach until well into Chapter 3 and then only in 



passing. In fact, this individual was videotaped by a bystander very late the night the whale was 



towed into the beach, expressing dismay that everyone (meaning the Makah whaling crew and 



the butchering team) had already gone home and left him to deal with the remaining tasks alone. 



No mention is made of this footage, which was sent to NMFS after the hunt. The only rationale 



for this omission seems to be that it does not reflect well on the Makah involved in processing 



the whale and detracts from the DEIS’s portrayal of the 1999 hunt as an overwhelmingly 



positive, well-ordered and well-attended event. 



 



For another example, the DEIS describes the 2000 incident where a protester on a jet ski collided 



with a Coast Guard vessel (see above, “Public Safety”), but places the blame on the protester for 



“running into” the Coast Guard ship. This is not how the protester recalls it – she considers that 



the Coast Guard vessel ran over her craft. Regardless of perspective, there is also no mention of 



the seriousness of her injuries – she continues to suffer pain in her back and shoulders eight years 



later and receives periodic medical treatment for it. The biased presentation of both of these 



details minimizes the incident, presumably in order to support the DEIS’s dubious contention 



that public safety will be adequately protected under the hunt regulations and Coast Guard rules. 



 



In addition, the DEIS does not adequately analyze the impacts from the significant taxpayer 



expenditures that have been associated with conducting the Makah hunt, in contrast to the 



relatively minor outlay for the Alaska Native whale hunt. In the past, there have been direct 



subsidies to the Makah Tribal Council in support of the hunt (see previous HSUS comments). 



Even if such subsidies have ceased, the hunt is conducted in a densely populated area with 



significant vessel traffic and therefore the Coast Guard must mobilize to protect the safety of 



mariners and the whalers. It is simply inescapable that the Makah hunt will cost more in public 



money than the Alaska Native hunt. The DEIS only speculates on the cost of potential future 



hunts under the various alternatives, with minimal impacts analysis – it does not address the 



issue of previous expenditures, including the costs of lobbying at the IWC for the Makah request. 



Again, this omission seems geared toward minimizing the negative and emphasizing the positive 



– yet few of the postulated benefits to the Tribe have actually been confirmed, such as improved 



health, but are merely speculative for now. 



 



There are other examples, including (as noted above) the failure of the DEIS to include an 



accurate description of The HSUS’s position on the hunt, but the overall issue is the subtle, 



persistent effort by the DEIS’s authors to present the Makah whale hunt proposal and its history 



in the best possible light. There has been less outright misstatement of fact than in previous 



NEPA documents and more “sins of omission,” but the result is similar – the past has been 



adjusted, if not revised, to portray the hunt proposal as a reasonable alternative and the actions of 



the opposition as unreasonable and even irrational. 
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The HSUS will not dwell on these minor and not so minor points in these comments, as they 



merely draw attention from the major arguments we have against this proposal, but we did want 



to remark on their existence. 



 



Conclusion 



 



The HSUS does not support any activity that causes animals to suffer – and it is our belief that 



all whaling, for whatever purpose, is inherently inhumane. Indeed, the DEIS discussion on 



killing methods and welfare merely reinforces The HSUS’s contention that whales cannot be 



killed humanely. Average times to death for aboriginal hunts (and even commercial hunts with 



far more sophisticated technology) are in the region of tens of minutes and maximum times can 



be more than an hour. Therefore, we cannot support aboriginal subsistence whaling. However, 



we do not oppose such whaling, as we accept subsistence need as a rationale for killing wildlife; 



rather, we hold that such whaling must be conducted in as humane a manner as possible (which 



in most cases it currently is not) and must be for nutritional as well as cultural/traditional needs. 



Finally, there can be no argument that all such whaling must be conducted in accordance with 



domestic and international law. We oppose the Makah hunt proposal, but not other subsistence 



hunts, because the request has always been for a cultural rather than a subsistence hunt. It has 



never fit the definitions and requirements of domestic and international management regimes. It 



will require a waiver from the Marine Mammal Protection Act (MMPA). It creates a novel 



category of whaling at the international level that all too easily could be used by pro-whaling 



nations to justify killing more whales. The DEIS’s dismissal of these concerns in Chapter Four is 



unconvincing and misleading – the support the US delegation has consistently shown the Makah 



proposal has already shifted the dynamics at the IWC, for the worse as far as whale protection is 



concerned. 



 



We repeat: The hunt proposal did not meet the previously-set standards for aboriginal 



subsistence. The US government instead went about re-writing the rules, making them weaker, 



and undermining previously strong policy positions. The world is now less safe for whales and 



has lost a strong and unequivocal champion against commercial whaling, developments in which 



this proposal has played a large role. Support for the Alaska Native bowhead hunt has also 



promoted these developments, but not by weakening the definition of aboriginal subsistence 



whaling. Thirty years ago the US delegation worked to ensure that the aboriginal subsistence 



category of whaling at the international level had rigorous standards and was clearly distinct 



from commercial whaling. Twenty years later, it at best undermined and at worst reversed this 



position and worked to weaken these standards, cutting corners so severely that it actually broke 



the law. This can in no way be seen as good for whales, although it has certainly been good for 



whalers.  



 



From the start, NMFS has mishandled the Makah Tribe request to revive its whale hunt. If the 



agency had handled the application for this take in a manner consistent with US laws, policy, and  
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international treaty obligations in the first instance, The HSUS would have found it far more 



difficult to raise objections when the Makah Tribe brought its request to the IWC in 1996. 



However, from the outset, NMFS has been so anxious to “get the job done” that it has 



consistently failed to “do the job right” and the courts have agreed with us. The agency’s efforts 



to promote and approve the Makah request – apparently at any cost – have consistently resulted 



in legal short cuts and questionable policy positions that have weakened domestic and 



international whale protection. The government has been so anxious to get to the finish line – to 



approve the Makah request – that it has repeatedly bent and broken the rules, the most recent 



example being its effort to avoid reporting the illegal September 2007 hunt as an infraction at the 



2008 IWC meeting. All the stakeholders in this process are the poorer for this mishandling and 



dangerous precedents have been set. 



 



Regarding the MMPA waiver process, we strongly urge that if the agency eventually grants the 



waiver, it should narrowly tailor it, to minimize the chances that other parties will come through 



the door that issuing a waiver to the Makah will open. While other waivers have been granted, 



none have remained in place, in some instances because the courts ruled they were illegal. This 



waiver, if it is granted and used as intended, should be narrowly defined as much as possible, so 



it will be a “one-off” event. 



 



The HSUS is aware of detailed comments prepared by the Peninsula Citizens for the Protection 



of Whales (PCPW). Many of the PCPW’s concerns regarding the DEIS, particularly how it 



refers to the PCFA whales and issues related to potential conflicts of interest among those who 



prepared the DEIS and conducted research on Makah culture and subsistence needs, are shared 



by The HSUS and we wish to endorse these portions of the PCPW’s comments. 



 



Thank you for the opportunity to comment on this precedent-setting and important issue. 



 



Sincerely, 



 



 



 
  



Naomi A. Rose, Ph.D. 



Marine Mammal Scientist 



 



 



Cc: Tim Ragen, executive director, Marine Mammal Commission 



 










October 24, 2005



Kassandra Brown



NMFS Northwest Region



Building 1



7600 Sand Point Way NE



Seattle, WA 98115



FAX: 206 526 6426



RE: Makah Tribe Whale Hunt EIS



Dear Ms. Brown:



On behalf of the more than 9.5 million members and constituents of the Humane Society of the United States (HSUS), I am submitting scoping comments for the preparation of an Environmental Impact Statement (EIS) under the National Environmental Policy Act (NEPA), as published in 70 FR 49911.  The EIS is related to the application by the Makah Tribe for a waiver to the Marine Mammal Protection Act (MMPA) to conduct a hunt for the Eastern North Pacific gray whale (Eschrichtius robustus).  The HSUS submitted comments (on draft Environmental Assessments) during three other public comment periods related to the Makah whaling proposal, on September 22, 1997, February 16, 2001, and January 15, 2002.  These comments are attached and incorporated herein by reference, as much of their content is relevant to the current NEPA process.  



The HSUS urges the National Oceanic and Atmospheric Administration (NOAA Fisheries) to bear in mind the ruling of the Ninth Circuit Court of Appeals [Anderson v. Evans, 314 F.3d 1006 (9th Cir. 2002), aff’d amended 350 F.3d 815 (9th Cir. 2003), aff’d amended 371 F.3d 475 (9th Cir. 2004)] when preparing the EIS and processing the waiver request, to ensure that the court’s orders are adequately addressed and carried out.  In addition and most importantly, this will be the first fully processed waiver application in the 33-year history of the MMPA; standards and precedents will be set for any applications in the future, which NOAA Fisheries must also carefully consider as it proceeds with drafting this EIS.


As a clarification, we note that, as in the past, NOAA Fisheries refers to the Makah proposal as one in which the tribe “seeks to continue its subsistence hunt(s)…” (p. 49912 of 70 FR 49911, emphasis added).  With the exception of the highly contested whale hunts of 1999 and 2000, conducted under an Environmental Assessment rendered invalid by the court ruling, the Makah have not hunted whales in approximately 80 years.  Therefore, the proposal more correctly concerns the Makah Tribe’s interest in reviving its whaling tradition, a situation unique among aboriginal subsistence whaling (ASW) requests considered by the U.S. government or the 
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International Whaling Commission (IWC) in the past.  In fact, this would not be a subsistence hunt as defined by the IWC.  The IWC defines ASW as, inter alia:



“…whaling, for purposes of local aboriginal consumption carried out by or on behalf of aboriginal, indigenous or native peoples who share strong community, familial, social and cultural ties related to a continuing traditional dependence on whaling and on the use of whales” (Report of the International Whaling Commission, Special Issue 4, 1982, p. 83, emphasis added)


The EIS must accurately and completely reflect the reality of the Makah’s history of whaling, which is relevant in the context of the IWC ASW definition.  This includes not only the 80-year hiatus as a result of the commercial extinction of the gray whale, but also the earlier, 19th-century cessation of whaling, when the Makah temporarily participated in the western economic activity of sealing in lieu of whaling.


Alternatives


The Federal Register notice offers five alternatives as a starting point for discussion.  We offer the following additional suggestions for consideration.  In previous NEPA documents, NOAA Fisheries considered alternatives in which the Makah pursued other activities related to whaling or whales but that did not actually result in the death of an animal.  We strongly recommend that the EIS fully discuss non-lethal alternatives that could potentially satisfy the ceremonial or cultural needs of the tribe without killing a whale, such as a ritual hunt that contains all of the elements of a hunt (including the risks), but only marks the whale as struck with paint or dye.  We also continue to support tribal-sponsored ecotourism involving whale-watching and believe the EIS should also consider this as an alternative.  These non-lethal alternatives may be opposed by the Makah Tribal Council, but enjoy the strong support of many U.S. citizens (including members of the Makah Tribe) and therefore must be included in the EIS.


Another alternative, which would entail a thorough discussion of the current science related to climate change impacts on the Arctic ecosystem and thus the feeding habitat of the gray whale, is to relist the Eastern North Pacific gray whale as, at a minimum, “threatened” under the Endangered Species Act (ESA).  The gray whale was delisted in 1994 and was subject to an ESA-mandated five-year monitoring program, which ended in 1999.  The review concluded that the gray whale was out of danger, but that was fully six years ago.  New information on sea ice retreat and its related ecosystem impacts throughout the Arctic food web is accumulating rapidly and the EIS should contain a thorough discussion of this new information and its potential ramifications for the gray whale.  In the years since the review, the gray whale population estimate has substantially declined, calf production has fluctuated, and unusual mortality events (strandings) have occurred.  Emaciated (“skinny”) whales have been observed and contaminated (“stinky”) whales have been taken in the Chukotkan hunt.  The EIS must offer a thorough discussion and consideration of these phenomena and facts, especially in the context of the delisting decision and the potential for relisting.
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Affected resources and topics for EIS discussion


Needed Research


The EIS should assess the current state of knowledge of the gray whale population and its habitat and consider and discuss any research needs that must be addressed prior to granting a waiver.  In particular, as addressed by the Ninth Circuit’s ruling
, improved understanding of the Pacific Coast Feeding Aggregation (PCFA), as well as of the smaller group of Puget Sound resident whales, is needed, particularly of the recruitment mechanism for these groups and the degree to which the resident whales show site fidelity.  The proposed quota, especially when the struck but not landed allowance is considered and despite planned efforts to avoid taking resident whales, may very well have significant impacts on the residents, if the recruitment mechanism for this small group is non-random and animals are not readily replaced from the larger population.


Any discussion of the PCFA and residents must clarify that genetic differences, particularly during what may be the early stages of stock differentiation, are not the only relevant criterion for determining a management unit.  The IWC Scientific Committee has spent the last few years examining the question of stock definition, creating a separate subcommittee to address the issue.  It is abundantly clear to this body of scientists that genetic differences are merely one of several elements that should or could be considered when defining a management unit.  



In addition, the role played by the gray whale in the ecosystem, particularly by the resident whales in the local ecosystem of Puget Sound, needs further elucidation.  The effect of the feeding behavior of gray whales – the “plowing” of their bottom-feeding foraging technique – on the benthic community and the value or otherwise of releasing sediments into the water column need further study.  The EIS must describe this and other research, especially base-line studies, that will be needed in order to meet the requirement of the MMPA to maintain gray whales (particularly the resident whales of Puget Sound) as functioning elements of their ecosystem.


As noted above, further work on the “stinky” and “skinny” whale phenomena is also needed.  The former may have serious implications for the health of anyone consuming gray whale meat or blubber and both are of course relevant to the health and status of the gray whales themselves.



Legislative/Regulatory Precedents


The EIS must contain a thorough and accurate discussion of the precedents that have been set and are being set as a result of the Makah whaling proposal.  Internationally, and as noted earlier, the Makah proposal does not meet the definition of ASW as found in Special Issue 4 (1982) of 


The Report of the International Whaling Commission.  This definition contains two principal



Kassandra Brown



October 24, 2005



Page Four



parts; the first is noted above and relates to the whaling itself.  The second part relates to the meaning of “local aboriginal consumption” of whale products, as follows:



“Local aboriginal consumption means the traditional uses of whale products by local aboriginal, indigenous or native communities in meeting their nutritional, subsistence and cultural requirements.  The term includes trade in items which are by-products of subsistence catches” (p. 83, emphasis added).


All three requirements – nutritional, subsistence, and cultural – must be met by any hunt.  As noted in the verbatim record of the 1996 annual meeting of the IWC in Aberdeen and in statements by various delegations (including Australia’s) at the 1997 annual meeting in Monaco, the Makah needs statement did not meet this definition (nutritional needs were not adequately established), establishing a precedent that, along with its ramifications, must be thoroughly and accurately discussed in the EIS.



As an example, the Makah hunt and the controversy surrounding it have been closely watched by tribes in Canada (many closely related to the Makah Tribe) and were used in their negotiations over rights with the federal and provincial governments of Canada and British Columbia.  While Canada is not a member of the IWC, it is an observer and the actions, statements, and decisions related to the Makah proposal at the IWC and by the U.S. government were apparently a factor during subsequent actions taken by Pacific coastal tribes.  They are no doubt watching the court rulings and waiver process just as closely.  The EIS must discuss the ramifications of the Makah proposal and its precedents for aboriginal groups (and others arguing for the establishment of “cultural” whaling) outside the U.S.


Domestically, and as noted earlier, a waiver to the MMPA has never been granted and indeed no application has ever progressed to the NEPA analysis stage.  A thorough and balanced discussion of the precedent set by this application and the ramifications of processing and potentially granting this waiver must form the heart of the EIS.  The granting of a waiver to the MMPA may result in additional waiver applications, from other U.S. tribes outside Alaska seeking to whale or otherwise hunt marine mammals; from industries whose activities impact marine mammals; from states or municipalities dealing with increasing numbers of pinnipeds on the west coast – it is imperative and essential that the EIS offer a complete and thorough analysis of the potential for future waiver applications and their impact on the effectiveness of the MMPA’s provisions. 


Nutritional Need


The U.S. delegation to the IWC, in cooperation with Alaska Natives, submitted a detailed and substantive “needs” statement in the late 1970s in an ultimately successful effort to secure an ASW quota for the bowhead stocks in the Bering-Chukchi-Beaufort Seas.  This and subsequent efforts and discussions, conducted with all due consideration for the precedents being set, were 
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summarized and discussed in Special Issue 4 as noted above, which should serve as a model for the similar discussions of the Makah’s nutritional and cultural needs that the EIS must contain.


The Makah proposal, as presented in the waiver application, asks for a quota of five whales a year, a number based on the five traditional villages of the Makah Tribe; that is, it is a symbolic, culture-based quota.  There is in fact no discussion of how this number relates to the nutritional requirements of the Makah population.  The IWC’s Special Issue 4, on the other hand, offers a remarkably thorough and technical discussion of the nutritional needs of the native population in Alaska (see pp. 23-31, Report of the Nutrition Panel).  The EIS must offer a similarly thorough analysis of the nutritional requirements of the Makah population.  If five whales are to be killed, there must be a nutritional /survival need for five whales
 – the EIS must provide the analysis to support this quota.



The HSUS would like to note that we fail to see how any existing definition of aboriginal subsistence can apply to the Makah hunt.  We recognize the history of Makah whaling and its symbolic and ceremonial importance to the tribe’s culture, but given that most living members of the Makah Tribe have never had their lives depend on whale meat, we cannot fathom how the hunt will satisfy any existing definition of ASW.  If the claim is being made that the health of Makah tribal members is poor and would improve if whale meat formed a substantial part of the diet, then the discussion and nutritional analysis found in the EIS must be thorough and provide solid evidence for this claim, using the analysis found in the IWC’s Special Issue 4 as a model.  Without such a detailed analysis, counter-claims are just as easily made that whale meat, certainly without a significant restriction in western dietary staples like processed carbohydrates, will be unable to improve conditions such as diabetes.


Another counter-claim that can be made to the health benefits argument is that consuming gray whale meat may present health risks, due to contaminants.  Gray whales, as bottom feeders, may accumulate pollutants at a greater rate and level than other baleen whales (see “stinky” whale phenomenon above).  This must be investigated thoroughly and discussed in the EIS.


Bias and Accurate Reporting of Background



The Makah whaling proposal has a contentious and controversial history.  The EIS must provide an accurate summary of the issue’s background, without bias.  This has been difficult for NOAA Fisheries in the past and forms a large part of our concerns in the comments we have submitted on the EAs previously drafted (see attached).  The agency’s obvious bias was a factor in the Ninth Circuit ruling and NOAA Fisheries must take care to avoid violating the court’s order 


when describing what has gone before.  For example, the products of the 1999 Makah hunt, in
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which a young female whale was killed, were not confined to local, aboriginal consumption.  Meat was distributed to non-Native visitors in Neah Bay and off the reservation to non-Native schoolchildren (this was documented in local media stories).  A discussion of incidents such as these must be included in any summary of the issue’s history.  The HSUS particularly urges an accurate and complete description of the events relevant to the Makah whaling proposal that transpired at the 1996 and 1997 IWC meetings.  The accounts in the previous EAs were flatly inaccurate and biased and merely added to the controversy of an issue already sufficiently controversial.


Cumulative Impacts 


The EIS must contain thorough discussions of threats to the gray whale other than climate change, such as oil and gas exploration and production activities; military sonar; vessel strikes; contaminants; other takes, including the hunts in Alaska and Chukotka; and any other environmental threats.  It must discuss these threats in the context of the additional pressure of this proposed hunt and of their cumulative and synergistic impacts.


Impacts to Regional Economy, Tourism, and Local Society


An EIS must address the impacts to the human environment.  The events surrounding the Makah whaling proposal have had numerous and varied impacts on the region’s human population and civil society, more so than most environmental or animal-related controversies.  It is imperative that this EIS address these impacts openly, thoroughly, and with balance.  For example, the controversy over the Makah whaling proposal has resulted in repeated incidents of civil tensions and even violence.  The issue has divided communities and arguably negatively affected the quality of life for many residents, both on and off the reservation.  The EIS must address these social impacts.



The Makah Tribal Council is claiming that tourism on the reservation has in fact increased as a result of the 1999 and 2000 whale hunts and the subsequent addition of whaling elements to the tribe’s cultural attractions, such as the skeleton of the hunted whale in the tribe’s museum.  However, this claim must be examined in more depth and not just reported or accepted at face value.  The EIS must also consider and discuss the impact of the 1999 hunt and the potential impact of future hunts on the whale-watching tourism of the region and on the whale-watching tourism of the Baja breeding grounds.  “Friendly” whales may become less friendly or approachable throughout their range if a hunt in Puget Sound becomes established and chases become routine.  Although whales are routinely chased and hunted on the Arctic feeding grounds, there is no whale-watching industry there.  The whales, in essence, are not accustomed to being chased and hunted in Puget Sound – if they learn to associate a formerly “safe” area with hunting, then the possibility exists that they may generalize to other “safe” areas such as the 
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breeding lagoons.  An historical review of the behavior and distribution of the gray whales on the breeding grounds during the height of whaling in the 19th century might be germane here.


Public Safety


The EIS must include a discussion of the public safety issues related to both the possibility that on-water protesters will be present and the use of a high caliber rifle in the hunt.  This is related to the degree of controversy surrounding the hunt.  Regardless of where one stands on this issue and one’s views of the legality of certain behaviors, the facts are unavoidable – many people in the local community strongly oppose this hunt and will continue to express their opposition, both verbally and with on-shore and on-water activities that, when combined with the zealous law enforcement seen in the 1999 and 2000 hunts, may result in injuries
.  In addition, the safety of the hunt is highly questionable even without protesters present, given the potential range of the rifle bullet, which will be fired from a moving vessel on water.


Humane Killing


We acknowledge that the Makah whaling plan attempts to address humane killing issues, but we find the proposed solutions to be wholly inadequate.  The 1999 kill was deemed “humane” by the Makah and NOAA Fisheries, but we adamantly disagree with this assessment.  By the Makah crew’s own calculation, the whale took approximately eight minutes (and several bullets) to die, a “time to death” well outside any humane slaughter standards.  Other whales shot by the rifle may take less time to die, while still others will almost certainly take more.  The EIS must discuss the humaneness of this hunt proposal in the context of the discussions held at the IWC whale killing methods workshops (there have been two in the last decade) and in the context of humane slaughter standards world-wide.



Cost to Taxpayers



The EIS must contain a detailed presentation and discussion of the costs likely to be incurred (using the 1999 hunt as a basis) during Makah hunts.  Given the controversy and protest, Coast Guard escort will almost certainly continue to be necessary, and any government assistance to the Makah Whaling Commission or the Tribal Council on whaling-related issues must be reported.  During the Silver Spring scoping hearing, a comment was made that, given the Federal Trust responsibility to the tribe, it may be inappropriate for NOAA Fisheries to undertake such an accounting for the EIS.  The HSUS most strenuously disagrees with this, as the government has a responsibility to taxpayers as well.  Reporting how much it has cost and will cost the government if hunts are conducted, separate from the costs of preparing the EIS and otherwise 
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complying with the law, is a matter of transparency and would not in any violate the Federal Trust obligations of the government.



Conclusion


NOAA Fisheries has produced two Environmental Assessments on a Makah whaling proposal that is essentially the same as the current proposal.  These NEPA documents were woefully inadequate.  The EIS to be drafted must be a substantial improvement on these previous efforts and contain much more detailed analyses of the various topics presented above.  The Makah Tribe conducting a whale hunt is not simply a matter of exercising Native treaty rights.  It is also a matter of complying with current law and current international treaty obligations.  For political rather than substantive reasons, nothing about how the government has handled this proposal over the last few years has met the rigorous standards established in 1979 and 1980 at the IWC with the Alaska Native-bowhead whale hunt proposal.  This is deeply unfortunate, but at last, due to the Ninth Circuit ruling, this situation can be corrected.  NOAA Fisheries has the opportunity and indeed the obligation to prepare an analysis of this proposal that is thorough, complete, balanced, and fully in compliance with the MMPA, NEPA, the ESA, and the standards established by the U.S. government itself at the IWC.



Thank you for the opportunity to offer these scoping comments on this important matter.



Sincerely,



Naomi A. Rose, Ph.D.


Marine Mammal Scientist



Oceans and Wildlife Protection



Enclosures



Cc:
David Cottingham, Executive Director, Marine Mammal Commission




Kim Ockene, Esq., Meyer, Glitzenstein, and Crystal




Jennifer Driscoll, Esq., White and Case


� Anderson v. Evans, 371 F.3d 475, 494 (9th Cir. 2004) ("Furthermore, preparation of an EIS could allow additional study of a key scientific issue, the local recruitment scheme of the whales in the Makah Tribe's hunting area.")




� The definition of aboriginal subsistence found on NOAA’s web page is as follows: “Subsistence means the use of marine mammals taken…for food, clothing, shelter, heating, transportation, and other uses necessary to maintain the life of the taker or those who depend upon the taker to provide them with such subsistence” (emphasis added).




� Regardless of one’s view of the legality of her behavior, the fact is that at least one protester was seriously injured during the 1999 hunt and the potential exists for this kind of incident to recur.













While the DEIS is a considerable improvement over previous documentation 
prepared under the National Environmental Policy Act (NEPA) and an effort 
has been made to be responsive to the scoping comments submitted by The 
HSUS and others in October 2005 (HSUS comments attached), it is still a 
biased analysis that seems tailored to support a predetermined outcome. The 
HSUS considers the DEIS to be deficient in several respects: 
 


1) Failure to fully consider all reasonable alternatives – the DEIS fails 
to consider a number of viable alternatives to the Makah’s proposal to 
kill whales;
 
2) Characterization of the past and present political situation – the 
DEIS, as with previous NEPA documents prepared on the Makah 
request, inaccurately describes the political and administrative 
background of the Makah’s effort to resume whaling; 


 
            3) Public safety – the DEIS fails to adequately clarify how those 
responsible for managing the hunt will prevent on-water interactions 
between whalers,  officials (e.g., the Coast Guard), and protesters from 
becoming dangerous;
 
            4) Effective management of the hunt – the DEIS does not adequately 
address the ramifications of an illegal hunt that occurred on September 8, 
2007; 
 
            5) Future of the Eastern North Pacific (ENP) gray whale population – 
the DEIS does not adequately consider the cumulative impacts on the gray 
whale population from, e.g., global climate change, chemical and noise 
pollution, harmful algal blooms, and increased shipping;
 
            6) Impact on individual gray whales – the DEIS does not adequately 
consider the impact of hunting methods on individual animals or whether 
those methods are “humane;” and 
 
            7) Effect on federally-protected areas – the DEIS does not adequately 
discuss how the hunt affects wilderness and other federally-designated 
protected areas. 
 







An important reason why The HSUS opposes the Makah request (but see 
below for a discussion of our primary objection) is because the push to 
conduct this hunt, while perhaps understandable in the context of treaties and 
certainly culture (although we continue to assert it is not a subsistence hunt), 
is frankly inexplicable in the context of the modern situation in Puget Sound. 
As the DEIS makes clear, Puget Sound is far different today than it was up 
through the early 20th century when the Makah whale hunt ceased due, inter 
alia, to the commercial extinction of the gray whale and a focus by the 
Makah Tribe on other industries of the western economy, including sealing. 
In modern aboriginal whale hunts in remote regions such as northern Alaska 
or Chukotka, the use of dangerous weapons risks only the whalers (and the 
whales) and in more populated areas such as St. Vincent and the Grenadines, 
dangerous/explosive weapons are not used. It is simply not sensible to 
pursue this hunt, with this weaponry, in one of the most economically 
important and densely populated shipping and recreational regions of the 
United States. 
 
The Makah are not being “good neighbors,” as they insist on pursuing 
whaling in an area inhabited by many people and vessels, an activity that 
will interfere with the use of a protected area and that poses significant 
danger to all those involved, due to strong opposition to it. The Makah 
request has resulted in community divisions that will take a long time to heal 
(if they ever do), and in an enormous taxpayer and manpower drain. 
 
The Makah accuse opponents of the hunt of pushing their cultural values on 
the Tribe, but in fact the same accusation can be made in the reverse – the 
Makah Tribe is forcing an entire region to adapt to its cultural values. The 
DEIS, unfortunately, downplays all of these elements of the situation when 
considering the impact of this hunt on the human environment. 
 
In essence, while we appreciate the Makah’s desire to preserve its cultural 
traditions, pursuing this tradition is simply not practicable from a wider 
social, economic, and safety standpoint. While this may not be fair from 
some perspectives, it is reality. Puget Sound today is a melting pot of many 
uses (business and recreational), cultures, values, and ideas, where the 
Makah tradition of whaling, especially when using modern weaponry and 
without a subsistence basis, does not and will not mix easily.
 







Failure to Consider All Reasonable Alternatives
 
Given these varying cultural values, NMFS’s (and the Makah Tribe’s) 
failure over the years of controversy to change the proposal to one that might 
be more acceptable to the wider community is difficult to fathom and 
violates NEPA’s requirement to “rigorously explore and objectively evaluate 
all reasonable alternatives.”[1] NMFS has never proposed a hunt that is 
pursued farther offshore in the migratory corridor, or that establishes a 
smaller annual quota that actually matches consumption commitments by 
tribal members (four or five whales in a year will no doubt result in meat 
going to waste, as not all tribal members want to eat it), rather than one that 
symbolically matches the historic villages of the Makah Nation[2]. Certainly 
a ritualized hunt or a ceremonial event that relies entirely on “calling a 
whale” to shore – the latter described in the DEIS as a valued cultural 
practice historically performed by the Makah chiefs – would address the 
concerns within the opposition, but none of these options are apparently 
acceptable to the Makah. 
 
The HSUS rejects the rationale in the DEIS that these alternatives are not 
acceptable because they would not meet “the purposes and needs” of the 
Makah. Just because the Makah’s intention was to reserve their right to kill 
whales when they signed the Treaty of Neah Bay in 1855 does not mean they 
still must kill whales to meet their purposes and needs. The Makah are free 
to interpret their purposes and needs however they wish, as long as that 
interpretation does not violate the law. The purposes and needs of the Makah 
are as flexible as their hunting methodologies – if they are free to modify and 
modernize the latter, they are certainly free to modify and modernize the 
former.
 
Characterization of the Past and Present Political Situation
 
The HSUS and numerous others, including Parties to the IWC, have opposed 
the Makah hunt proposal from the outset because it failed to conform to 
international standards of aboriginal subsistence whaling. The proposal 
threatened to create and has de facto created a new category of whaling – 
cultural whaling – that does not reflect a nutritional need and weakens the 
distinction between aboriginal subsistence whaling and commercial whaling. 
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The DEIS omits mention of our position entirely when discussing opposition 
to the Makah proposal; instead it implies that the only opponents are those 
who do not accept any killing of whales or who are concerned solely with 
the suffering of hunted whales. Certainly some opponents hold this latter 
position and it is an argument that is relatively easy for the government to 
counter and the DEIS spends some time doing so. But the government 
cannot defend its support for the Makah proposal by honestly addressing our 
reasons for opposing it, so it simply ignores us.
 
As the DEIS notes, the working definition of “aboriginal subsistence 
whaling” has been amended at the IWC, but it does not clarify that this 
change was spearheaded by the US delegation solely because of the Makah 
request[3]. The new definition is far weaker than the original, as it no longer 
includes the requirement to demonstrate a nutritional need; a requirement, 
incidentally, that the Alaska Natives expended considerable effort to meet in 
the 1970s and 1980s and that formed the basis for the opposition expressed 
by IWC Parties at the annual meeting in 1997 (see below).
 
By not including our position in the DEIS’s description of the spectrum of 
opposition to the Makah proposal, the US government is able to avoid 
acknowledging actions it has taken to amend the aboriginal subsistence 
standards at the IWC and in domestic regulations to fit the Makah proposal 
rather than the other way around. Indeed, the DEIS avoids having to include 
a more thorough and culpable description of the actions the government has 
taken to push the proposal forward, which led to multiple court judgments 
ruling that these actions were illegal. Clearly the government would prefer to 
minimize reference to this history and the DEIS certainly does so! The 
precedent-setting nature of this request has led to political machinations on 
the part of the government that has made the world a less safe place for 
whales, no doubt never the Makah Tribe’s intention, but unfortunately a 
principal result. 
 
Regarding the events at the 1997 IWC meeting in Monaco, it is at best 
disingenuous, and at worst misleading, for the DEIS to suggest that “many” 
IWC delegates supported the US delegation’s request on behalf of the 
Makah. It is also incorrect to suggest, through the use of the word “others” 
when referring to the opposition encountered, that this opposition was in the 
minority. Indeed, a majority of countries speaking in the plenary session at 
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the 1997 meeting opposed the US submission on behalf of the Makah Tribe 
on substantive grounds, including Australia, the Netherlands, Spain, the 
United Kingdom, Chile, New Zealand, Brazil, Mexico and Argentina. 
 
The Verbatim Record for the Monaco meeting contains several statements 
clarifying that the vote by numerous Parties for the gray whale quota was in 
support of the Russian Federation’s request on behalf of the Chukotkan 
people, whose subsistence needs had long since been recognized by the 
IWC, not in support of the Makah proposal. Nevertheless, the DEIS not only 
ignores these clearly stated caveats but offers another rationale for the 
opposition to the Makah request: “One reason for this opposition was that 
the United States did not ask the Russian Federation to share the existing 
[quota]…” Yet the Verbatim Record does not support this as an opposition 
rationale at all, although certainly Parties recommended that aboriginal 
groups share existing quotas rather than combine requests additively. The 
reason for the opposition was because the Makah request did not conform to 
the existing definition of aboriginal subsistence, full stop. 
 
It is clear that the DEIS seeks to respond to previous criticism that the 
description of events at the IWC omitted the fact that there was opposition. 
However, rather than describing the opposition accurately, the DEIS ignores 
the facts and instead manufactures a rationale that allows the government to 
avoid admitting that, in essence, it forced a vote on subsistence quotas that 
put Parties in the position of having to vote for the gray whale quota if they 
wished to support the Chukotkans, even knowing that the United States had 
“done a deal” with the Russians that would allocate some of the whales to 
the Makah. 
 
The DEIS is rife with sins of omission (see below), but this is one instance 
where the text is completely inaccurate. The US delegation manipulated the 
situation and damaged its integrity in order to get some form of approval for 
the Makah proposal at the IWC. The government’s actions were wholly 
inappropriate and The HSUS strongly urges the US government to avoid 
recasting history. What is done is done – ignoring it or spinning it simply 
makes a bad situation worse.
 
NMFS’s indiscriminate – and indeed illegal – support for the Makah 
proposal has weakened the US position on whaling domestically and 







internationally and the need to avoid acknowledging this continues to result 
in an inaccurate portrayal of the opposition to the hunt, including from 
Parties to the IWC, and the actions taken by the US delegation at the IWC. 
Contrary to the DEIS’s characterization, the IWC has never acted on the 
Makah request – the request (i.e., the needs statement) was withdrawn in 
1996 and events transpired in 1997, as described above, that led to a vote on 
a gray whale quota (as required by the Schedule) that numerous Parties made 
clear was not to be taken as support for the Makah needs statement. Indeed, 
the US delegation, which had established a precedent when it acted on behalf 
of the Alaska Natives in the 1970s of submitting strong needs statements in 
order to demonstrate that subsistence quota requests were based on a clearly 
defined need, completely reversed its previous policy and insisted in 1997 
that the IWC cannot act on aboriginal needs statements. The delegation 
argued that there was no mechanism at the IWC to recognize aboriginal 
needs, despite the considerably more diligent (and legal) efforts it went 
through on behalf of the Alaska Natives to accomplish that very recognition. 
Given this, for the DEIS to say that the IWC acted on the Makah request is 
not only incorrect, it is hypocritical. 
 
The United States has established a dangerous precedent of Parties acting 
unilaterally or bilaterally to recognize aboriginal needs, as it did bilaterally 
with the Russian Federation in 1997, and to determine without IWC 
oversight which groups are eligible to take whales from stocks for which the 
IWC has assigned a quota.
 
We note that the DEIS, in Section 4.17.2.2, concludes that “...it is unlikely 
that NMFS’ actions to either deny the Makah request (Alternative 1- No-
action) or grant the Makah some level of hunting (Alternatives 2 through 6) 
would change the United States’ position on commercial and scientific 
whaling or its ability to actively pursue its position.” This statement is 
disingenuous. NMFS’s actions have already changed the US position on 
commercial whaling and undermined its opposition to it, as outlined above. 
 
The United States was once a leader at the IWC against commercial and 
scientific whaling, but is now trailing Australia, New Zealand, and the 
United Kingdom in this regard, all of whom opposed the Makah hunt 
proposal from the outset. The DEIS’ argument that a Makah hunt would not 
weaken the US position against commercial whaling because US support for 







the Alaska Native hunt has never done so (which in fact is questionable) 
entirely misses the point that the two hunts are not the same and that this is 
precisely why The HSUS, many IWC Parties, and others have opposed the 
Makah proposal.
 
Public Safety
 
Chapter Two describes “Public Safety Measures,” but fails to clarify that 
these very measures were employed in the 1999 and 2000 hunts and 
nevertheless someone was seriously injured in 2000. The only way a 
guarantee of conducting a safe hunt can even be approached, let alone 
achieved to any satisfactory degree, in such a heavily populated region is by 
expending large sums of taxpayer money on Coast Guard escorts to enforce 
the RNA and MEZ and to be on hand should an emergency response be 
required. As noted above, this is simply not a good place to host a whale 
hunt today – this may not be fair from the Tribe’s point of view, who never 
invited westerners to the Olympic Peninsula, but it is reality.
 
Quite frankly, it is almost a guarantee that someone who is not a whaler will 
eventually be injured or killed during a Makah whale hunt if one is 
authorized. The dangers inherent in whaling, which in other aboriginal 
whaling situations are faced only by the whalers (as is appropriate), are 
being shared by others in this case (e.g., the protesters, the media, even the 
NMFS observers and the Coast Guard). One could argue that the protesters 
and reporters are facing these risks voluntarily but that would be a glib 
response. The protesters have their beliefs too and the reporters are simply 
doing their job, just like federal agency personnel. The DEIS implies that 
familiarity will breed contempt and eventually the circus that has surrounded 
previous hunts (in 1998, 1999, and 2000) will die down, but while it may be 
true that eventually only a core group of protesters and reporters will remain, 
they will remain. NMFS and the Makah – and the DEIS authors – simply 
refuse to acknowledge the reality that a whale hunt is incompatible with the 
Puget Sound region. The public safety discussion is, in essence, a fantasy, 
one that ignores that the previously established safety measures did not work 
in 2000 and arguably did not work in 2007 either, since the illegal whalers 
were able to go out onto the water with a large caliber rifle that was 
supposed to be under lock and key and discharge it several times without 
taking any of the precautions the Makah management plan requires.







 
Effective Management of the Hunt
 
The DEIS’ treatment of the illegal September 2007 hunt by several Makah 
tribal members is shallow and inappropriately dismisses its significance in 
the context of a future hunt authorization. The US delegation failed to report 
this breach as an infraction at the 2008 annual meeting of the IWC[4]. The 
federal government did successfully prosecute the illegal whalers, but in its 
efforts to prevent the illegal hunt from derailing the current regulatory 
process, the government has once again cut corners at the IWC (see HSUS 
scoping comments and above discussion on the characterization of the 
political situation), further weakening its overall policy and position on 
whaling. 
 
In addition, the public has not had access to all of the details surrounding the 
investigations into the illegal hunt and there have been allegations made by 
the perpetrators about Makah Tribal Council involvement that must be 
resolved. We strongly urge NMFS to include a thorough discussion of these 
issues in the final EIS, to include details so far kept from the public (in the 
NMFS and Coast Guard reports on their investigations) and to resolve any 
unanswered questions that were raised at the trials. If events continue to 
develop, a supplemental EIS may eventually be required.
 
Interestingly, no mention is made in the DEIS of the fact that the leader of 
the illegal hunt was the 1999 whaling captain, Wayne Johnson. The very 
man selected by the Makah system to lead the whaling crew did not hesitate 
to break the law and, according to media quotes, was proud of having done 
so. In addition, and aside from any allegations of involvement, the Tribal 
Council failed to fulfill its promises to punish these actions fully and 
definitively. These facts beg the question of how the Makah Tribe will 
manage the hunt adequately in the future, which includes the process for 
selecting the whaling crew. Indeed, the DEIS contends that the established 
tribal management system will suffice for the future. The HSUS strongly 
disagrees with this contention and urges that the final EIS address how the 
proposed hunt regulations and the associated Marine Mammal Protection 
Act (MMPA) permit will be effectively enforced in the future, given the 
tribal system’s failure to stop or prosecute the illegal hunt.
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Future of the ENP Gray Whale Population
 
While the present status of the gray whale population is much improved 
from the early 20th century, its long-term viability is very much in question 
and the DEIS does not adequately address this. Swartz et al. (2008)[5] noted 
an on-going decline in numbers of whales of various age classes in Laguna 
San Ignacio, one of the main breeding lagoons in Mexico. While this may 
simply indicate a shift in distribution, it may also reflect a true decline in 
breeding ground numbers, yet the DEIS does not even mention this work. 
Indeed, the DEIS assumes the gray whale population is at or within its 
Optimum Sustainable Population size, but in fact this is merely speculative 
and there are other scientific opinions on this. 
 
For example, Alter et al. (2007)[6] conducted a genetics analysis that 
suggested a historic population size several times larger than currently 
assumed. The DEIS mentions this paper, but mostly in the context of saying 
additional evaluation of its analysis is needed. This again argues that a 
supplemental EIS may eventually be required. Alter et al.’s analysis suggests 
that either the current ENP gray whale population is far from its historical K 
value or that K has significantly declined in the past 100 years. If the former 
is true, then the precipitous drop in population in 1999/2000 is of deep 
concern (since it is not related to reaching carrying capacity, as the DEIS 
supposes). If the latter is true, then the gray whale’s habitat has been 
severely altered or damaged in the past few decades, again an issue of deep 
concern. Regardless, the DEIS should have discussed these possibilities 
thoroughly, even if the eventual conclusion was to discount them – yet it 
does not. The final EIS must rectify this omission. 
 
As noted above, the DEIS blithely dismisses the 1999/2000 population 
decline as a mere “blip” in a population fluctuating around its carrying 
capacity. But this is only a hypothesis and there could be other, more 
troubling explanations for this decline, including (as the DEIS itself 
suggests) that a loss of sea ice in the Arctic somehow reduces foraging 
success for gray whales. If this latter hypothesis is correct, then global 
climate change and loss of sea ice bodes very ill for the gray whale, yet the 
DEIS barely addresses this. While the discussion of the gray whale’s natural 
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history and status is much improved over earlier NEPA documents, there is 
still inadequate consideration of the on- going perturbations in the Arctic due 
to global warming. Measurable and predicted impacts from global warming 
in the Arctic have led another agency, the US Fish and 
 
Wildlife Service, to list the polar bear as threatened under the Endangered 
Species Act. Yet global climate change is not even mentioned by the DEIS 
in any substantive way until Chapter 5 and then encompasses only two 
paragraphs – the review of the threats facing the gray whale in Chapter 3 
does not have a separate discussion on global climate change at all. This is a 
gross omission by the authors of the DEIS and absolutely must be corrected 
in the final EIS.
 
The DEIS also inadequately considers the impact of the proposed hunt on 
Pacific Coast Feeding Aggregation (PCFA) and Oregon to Southern 
Vancouver Island (ORSVI) gray whales. The Ninth Circuit expressly 
rejected NMFS’s 2001 Environmental Assessment on the Makah hunt 
proposal because it failed to adequately discuss the impact on PCFA whales
[7]. The court noted the importance of discussing the impacts on local 
populations because “gray whales disappear[ing] from the area of the Strait 
of Juan de Fuca, the Marine Sanctuary, or both” would have a significant 
impact on the environment, regardless of the hunt’s effect on the wider gray 
whale population.
 
The current DEIS also fails to adequately address this issue. Here, the DEIS 
sets an annual Potential Biological Removal (PBR) level for ORSVI whales 
of 2.49 whales, or 12.45 whales over a 5-year period. It acknowledges that 
Alternatives 2 and 4 would exceed that 5-year PBR by 2.5 whales, and 
Alternatives 3 and 6 would exceed the 5-year PBR by 22.5 whales. It also 
acknowledges that the PBR calculation only includes ORSVI whales 
“landed” and would not include those “struck and lost.” However, the DEIS 
does not explain why struck and lost whales should not count toward the 
hunt’s portion of the PBR. More importantly, the DEIS does not explain how 
exceeding PBR – particularly when “struck and lost” whales are not even 
counted – will affect the PCFA or ORSVI whales.
 
We also wish to note that the discussion of the potential impacts of the 
various alternatives on the whales found in the Makah U&A is highly 
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speculative and frankly not precautionary. The discussion assumes that the 
appearance of new whales in the photo-ID catalog reflects the wide range in 
movements of whales in the Makah U&A and in fact parallels recruitment 
into this group of animals; that is, it assumes that this is a relatively open 
population, with new whales entering it from the larger ENP population all 
the time. The DEIS’s discussion treats this working hypothesis as a fact, but 
the truth is that this hypothesis does not yet have data that clearly support it – 
the continuing appearance of new whales in the catalog could merely reflect 
the increased photo-ID work being undertaken by researchers, who have 
expanded their efforts throughout the PCFA and ORSVI survey areas. It is 
the lack of precaution in this discussion that we wish to emphasize – the 
DEIS responded to the court order to focus more attention on the PCFA 
whales and the hunt’s potential impacts on it, but the subsequent discussion 
is thin on fact and rich on speculation, perhaps unavoidable but not a license 
to ignore uncertainty.
 
Chapter Five, Cumulative Effects, appears to have entirely missed the point 
of a cumulative effects analysis. For each element under analysis (e.g., water 
quality, other wildlife, economics), the DEIS appears to have considered 
how a Makah hunt would affect that element cumulatively with other 
activities already having, or predicted to have in the future, an effect on that 
element. But a cumulative effects analysis ought to analyze how human 
activities, especially those clearly identified as threats, interact to have 
cumulative effects on the environment and, in this case, the ENP gray whale 
population. This section should have a discussion on cumulative and 
synergistic impacts already facing the gray whale and how the hunt will add 
to these. For example, a cornerstone of the cumulative effects chapter should 
have been how global warming is affecting and is predicted to affect the gray 
whale and its habitat and how the effects of other human activities, such as 
(obviously) aboriginal subsistence hunts, shipping, chemical discharge, and 
noise production, are working and will work together with global warming 
impacts to affect the gray whale. The section-by-section presentation of how 
the hunt will add to effects on one element at a time is not a cumulative 
effects analysis.
 
As written, the cumulative effects chapter is merely a rehash of the earlier 
discussions found in Chapters Three and Four – for example, the conclusion 
that any oil spill from whaling-related vessels would not appreciably 







increase the risks associated with potential oil spills because tankers already 
in the region would wreak much greater havoc if they spilled their much 
larger volumes of oil is a conclusion already discussed in earlier chapters. 
Clearly a cumulative effects chapter is meant to consider more or other 
issues, such as, e.g., how impacts from oil spills might interact or already be 
interacting with, inter alia, global warming, noise, industrial fishing, 
chemical pollution, harmful algal blooms, and (of course) aboriginal whaling 
to affect the gray whale. In addition, concluding that the activity being 
analyzed will have a negligible impact and therefore will not add appreciably 
to one other activity with a large impact is a fallacy into which agencies that 
have attempted to conduct cumulative effects analyses have fallen too often. 
All activities with impacts must be considered together. NMFS must 
reconsider this chapter in the final EIS and at a minimum consider how the 
multiple threats faced by gray whales might interact to negatively affect the 
ENP gray whale population in ways not anticipated when considered 
separately or in pair-wise only combinations.
 
Impact on Individual Gray Whales
 
Whenever NMFS issues a take permit pursuant to the MMPA, the permit 
“shall” specify “the location and manner (which manner must be determined 
by the Secretary to be humane)” of take (emphasis added)[8]. While the 
DEIS describes the hunting methods that may be used in Chapter Two, it 
never discusses the impact these methods will have on individual animals, or 
the “degree of pain and suffering” that individual whales may face. Instead, 
in its “Environmental Consequences” section, it states that “[w]elfare effects 
on...whales are considered at the scale of the ENP gray whale stock and of 
whales that use local survey areas.” The DEIS must discuss the pain and 
suffering the hunt will cause individual animals, as well as a full analysis of 
which method, if any, can be deemed “humane” under the MMPA.
 
Effect on Federally-Designated Protected Areas
 
The hunt is proposed in or near federally-designated protected areas, 
including the Olympic Coast National Marine Sanctuary; the Washington 
Islands National Wildlife Refuges, including the Quillayute Needles, Flattery 
Rocks, and Copalis Refuges, which are almost entirely designated as 
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Wilderness Areas; the Olympic National Park; and the Olympic Biosphere 
Reserve. NMFS must fully account for any possible effects the proposed 
hunt will have on the values intended to be protected by these areas.
 
For example, the 2007 Washington Islands National Wildlife Refuge 
Comprehensive Conservation Plan contains a voluntary 200-yard boat 
exclusion zone, intended to protect the wilderness character of the refuge, as 
well as the sea birds and other wildlife on and near the islands. Only 
Alternative 4 requires compliance with this 200-yard protective zone. This 
exclusion zone should be required in each alternative. In addition, most of 
the Washington Islands Refuges are also designated wilderness areas. In 
recognition of this, the US Fish and Wildlife Service’s “Vision Statement” 
for the three refuges states that: “The more than 600 rocks, reefs, and islands 
known as Flattery Rocks, Copalis, and Quillayute Needles National Wildlife 
Refuges, are designated wilderness (except Destruction Island), and all will 
continue to be preserved in a natural condition with minimal human 
intrusion” (emphasis added). Also, the Wilderness Act of 1964 requires that 
the “agency administering any area designated as wilderness shall be 
responsible for preserving the wilderness character of the area.”[9] The 
DEIS fails to describe how allowing a whale hunt that will include multiple 
vessels within 200 yards of a designated Wilderness Area will promote that 
area’s wilderness values. 
 
In fact, in the Makah’s comments on the 2007 Comprehensive Conservation 
Plan, the Tribe noted the potential inconsistency between its use of fish and 
wildlife resources in the area and the Refuge’s “minimal human intrusion” 
and wilderness goals. Instead of resolving the issue, the Fish and Wildlife 
Service promised to issue a “Memorandum of Understanding” with the 
Makah over the dispute. The DEIS does not mention this issue, or the result 
of the Memorandum with the Tribe, despite NEPA’s requirement that the 
agency fully address “[p]ossible conflicts between the proposed action and 
the objectives of Federal…policies and controls.”[10] 
 
Miscellaneous
 
There are a number of minor (and perhaps not so minor) points in the DEIS 
that lead to a biased account of the elements surrounding the Makah whale 



outbind://100/#_ftn9

outbind://100/#_ftn10





hunt proposal and the previous hunts. These minor issues, when added 
together, lead to a more positive picture of the issues than reality warrants. 
For one example, the DEIS does not mention the presence of an Alaska 
Native at the 1999 butchering of the whale on Front Beach until well into 
Chapter 3 and then only in passing. In fact, this individual was videotaped by 
a bystander very late the night the whale was towed into the beach, 
expressing dismay that everyone (meaning the Makah whaling crew and the 
butchering team) had already gone home and left him to deal with the 
remaining tasks alone. No mention is made of this footage, which was sent 
to NMFS after the hunt. The only rationale for this omission seems to be that 
it does not reflect well on the Makah involved in processing the whale and 
detracts from the DEIS’s portrayal of the 1999 hunt as an overwhelmingly 
positive, well-ordered and well-attended event.
 
For another example, the DEIS describes the 2000 incident where a protester 
on a jet ski collided with a Coast Guard vessel (see above, “Public Safety”), 
but places the blame on the protester for “running into” the Coast Guard 
ship. This is not how the protester recalls it – she considers that the Coast 
Guard vessel ran over her craft. Regardless of perspective, there is also no 
mention of the seriousness of her injuries – she continues to suffer pain in 
her back and shoulders eight years later and receives periodic medical 
treatment for it. The biased presentation of both of these details minimizes 
the incident, presumably in order to support the DEIS’s dubious contention 
that public safety will be adequately protected under the hunt regulations and 
Coast Guard rules.
 
In addition, the DEIS does not adequately analyze the impacts from the 
significant taxpayer expenditures that have been associated with conducting 
the Makah hunt, in contrast to the relatively minor outlay for the Alaska 
Native whale hunt. In the past, there have been direct subsidies to the Makah 
Tribal Council in support of the hunt (see previous HSUS comments). Even 
if such subsidies have ceased, the hunt is conducted in a densely populated 
area with significant vessel traffic and therefore the Coast Guard must 
mobilize to protect the safety of mariners and the whalers. It is simply 
inescapable that the Makah hunt will cost more in public money than the 
Alaska Native hunt. The DEIS only speculates on the cost of potential future 
hunts under the various alternatives, with minimal impacts analysis – it does 
not address the issue of previous expenditures, including the costs of 







lobbying at the IWC for the Makah request. Again, this omission seems 
geared toward minimizing the negative and emphasizing the positive – yet 
few of the postulated benefits to the Tribe have actually been confirmed, 
such as improved health, but are merely speculative for now.
 
There are other examples, including (as noted above) the failure of the DEIS 
to include an accurate description of The HSUS’s position on the hunt, but 
the overall issue is the subtle, persistent effort by the DEIS’s authors to 
present the Makah whale hunt proposal and its history in the best possible 
light. There has been less outright misstatement of fact than in previous 
NEPA documents and more “sins of omission,” but the result is similar – the 
past has been adjusted, if not revised, to portray the hunt proposal as a 
reasonable alternative and the actions of the opposition as unreasonable and 
even irrational.
 
The HSUS will not dwell on these minor and not so minor points in these 
comments, as they merely draw attention from the major arguments we have 
against this proposal, but we did want to remark on their existence.
 
Conclusion
 
The HSUS does not support any activity that causes animals to suffer – and 
it is our belief that all whaling, for whatever purpose, is inherently 
inhumane. Indeed, the DEIS discussion on killing methods and welfare 
merely reinforces The HSUS’s contention that whales cannot be killed 
humanely. Average times to death for aboriginal hunts (and even commercial 
hunts with far more sophisticated technology) are in the region of tens of 
minutes and maximum times can be more than an hour. Therefore, we 
cannot support aboriginal subsistence whaling. However, we do not oppose 
such whaling, as we accept subsistence need as a rationale for killing 
wildlife; rather, we hold that such whaling must be conducted in as humane a 
manner as possible (which in most cases it currently is not) and must be for 
nutritional as well as cultural/traditional needs. Finally, there can be no 
argument that all such whaling must be conducted in accordance with 
domestic and international law. We oppose the Makah hunt proposal, but not 
other subsistence hunts, because the request has always been for a cultural 
rather than a subsistence hunt. It has never fit the definitions and 
requirements of domestic and international management regimes. It will 







require a waiver from the Marine Mammal Protection Act (MMPA). It 
creates a novel category of whaling at the international level that all too 
easily could be used by pro-whaling nations to justify killing more whales. 
The DEIS’s dismissal of these concerns in Chapter Four is unconvincing and 
misleading – the support the US delegation has consistently shown the 
Makah proposal has already shifted the dynamics at the IWC, for the worse 
as far as whale protection is concerned.
 
We repeat: The hunt proposal did not meet the previously-set standards for 
aboriginal subsistence. The US government instead went about re-writing the 
rules, making them weaker, and undermining previously strong policy 
positions. The world is now less safe for whales and has lost a strong and 
unequivocal champion against commercial whaling, developments in which 
this proposal has played a large role. Support for the Alaska Native bowhead 
hunt has also promoted these developments, but not by weakening the 
definition of aboriginal subsistence whaling. Thirty years ago the US 
delegation worked to ensure that the aboriginal subsistence category of 
whaling at the international level had rigorous standards and was clearly 
distinct from commercial whaling. Twenty years later, it at best undermined 
and at worst reversed this position and worked to weaken these standards, 
cutting corners so severely that it actually broke the law. This can in no way 
be seen as good for whales, although it has certainly been good for whalers. 
 
From the start, NMFS has mishandled the Makah Tribe request to revive its 
whale hunt. If the agency had handled the application for this take in a 
manner consistent with US laws, policy, and international treaty obligations 
in the first instance, The HSUS would have found it far more difficult to 
raise objections when the Makah Tribe brought its request to the IWC in 
1996. However, from the outset, NMFS has been so anxious to “get the job 
done” that it has consistently failed to “do the job right” and the courts have 
agreed with us. The agency’s efforts to promote and approve the Makah 
request – apparently at any cost – have consistently resulted in legal short 
cuts and questionable policy positions that have weakened domestic and 
international whale protection. The government has been so anxious to get to 
the finish line – to approve the Makah request – that it has repeatedly bent 
and broken the rules, the most recent example being its effort to avoid 
reporting the illegal September 2007 hunt as an infraction at the 2008 IWC 
meeting. All the stakeholders in this process are the poorer for this 







mishandling and dangerous precedents have been set.
 
Regarding the MMPA waiver process, we strongly urge that if the agency 
eventually grants the waiver, it should narrowly tailor it, to minimize the 
chances that other parties will come through the door that issuing a waiver to 
the Makah will open. While other waivers have been granted, none have 
remained in place, in some instances because the courts ruled they were 
illegal. This waiver, if it is granted and used as intended, should be narrowly 
defined as much as possible, so it will be a “one-off” event.
 
The HSUS is aware of detailed comments prepared by the Peninsula Citizens 
for the Protection of Whales (PCPW). Many of the PCPW’s concerns 
regarding the DEIS, particularly how it refers to the PCFA whales and issues 
related to potential conflicts of interest among those who prepared the DEIS 
and conducted research on Makah culture and subsistence needs, are shared 
by The HSUS and we wish to endorse these portions of the PCPW’s 
comments.
 
Thank you for the opportunity to comment on this precedent-setting and 
important issue.
 
Sincerely,
 
 


                                                     
Naomi A. Rose, Ph.D.
Marine Mammal Scientist
 
 
Cc:       Tim Ragen, executive director, Marine Mammal Commission
 


[1] See 50 CFR §1502.14(a).
[2] Alternative 5 does propose a smaller quota, but it is still not based on actual 
consumption commitments; it is an arbitrary number and the exchange for this smaller 
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number is less protection for resident whales. And of course, the Makah do not accept it 
and their own proposal continues to be for up to five whales a year.
[3] The original IWC working definition of aboriginal subsistence whaling, developed by 
the Ad Hoc Technical Working Group in 1981, was as follows:


●     Aboriginal subsistence whaling means whaling, for purposes of local aboriginal 
consumption carried out by or on behalf of aboriginal, indigenous or native peoples 
who share strong community, familial, social and cultural ties related to a continuing 
traditional dependence on whaling and on the use of whales. 


●     Local aboriginal consumption means the traditional uses of whale products by local 
aboriginal, indigenous or native communities in meeting their nutritional, 
subsistence and cultural requirements [emphasis added]. The term includes trade 
in items which are by-products of subsistence catches. 


●     Subsistence catches are catches of whales by aboriginal subsistence whaling 
operations. 


The new definition, adopted by consensus by the Parties in 2004, is as follows:
●     The personal consumption of whale products for food, fuel, shelter, clothing, tools, 


or transportation by participants in the whale harvest [emphasis added]. 
●     The barter, trade, or sharing of whale products in their harvested form with relatives 


of the participants in the harvest, with others in the local community or with persons 
in locations other than the local community with whom local residents share 
familial, social, cultural, or economic ties. A generalized currency is involved in this 
barter and trade, but the predominant portion of the products from each whale are 
ordinarily directly consumed or utilized in their harvested form within the local 
community. 


●     The making and selling of handicraft articles from whale products, when the whale 
is harvested for the purposes defined in (1) and (2) above.


It is important to note that the requirement for nutritional need has been eliminated (see, 
inter alia, use of the conjunction ‘or’ rather than ‘and’ in the first bullet of the 2004 
definition). In addition, this definition could be interpreted to mean that anyone with whom 
the Makah conduct business (persons outside the local community with whom the Makah 
share ‘economic ties’) could receive whale products in trade – this is disturbingly open 
language and may not preclude commercial trade.
[4] The rationale provided by the US delegation for not reporting the illegal hunt as an 
infraction is not satisfactory. Various international agreements (e.g., Article 27 of the 
Vienna Convention of the Law of Treaties, internal law and observance of treaties, states “A 
party may not invoke the provisions of its internal law as justification for its failure to 
perform a treaty”) contain language clarifying that activities allowed by the agreement must 
be conducted in accordance with domestic law. Any illegal action is thus an infraction of the 
agreement. NMFS and the US IWC delegation apparently reject this interpretation and 
contend that only takes in excess of the IWC quotas (or other specific Schedule provisions, 
such as the taking of a mother/calf pair) are infractions. This sets a disturbing precedent.
[5] Swartz, S.L., Urban-R, J., Gomez-Gallardo U., A., Gonzalez C., Troyo V., B., and 
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Najera C., M. 2008. Preliminary comparison of winter counts of gray whale in Laguna 
San Ignacio, B.C.S., Mexico from 1978 to 2008. Document submitted to the International 
Whaling Commission Scientific Committee, SC/60/BRG30.
[6] Alter S.E., Rynes E., and Palumbi S.R. 2007. DNA evidence for historic population size 
and past ecosystem impacts of gray whales Proc. Natl. Acad. Sci USA 104:15162-15167 – 
incidentally, this important reference is missing from the references list in the DEIS, 
although it is cited in the text.
[7] Anderson v. Evans, 314 F.3d 1006 (9th Cir. 2002).
[8] 16 USC §1374(b)(2)(B).
[9] 16 USC §1133(b).
[10] 50 CFR §1502.16(c).
 
 
 


_______________________________ 
Naomi A. Rose, Ph.D. 
Senior Scientist 
International Policy 
Humane Society International 
700 Professional Drive 
Gaithersburg, MD 20879  USA 
Ph   301 258 3048 
Fax 301 258 3082 
Eml nrose@hsi.org 
http://www.hsi.org 
http://www.hsus.org 
 
NOTICE: This message is intended for the use of the individual or entity to which it is 
addressed and may contain information that is privileged, confidential, and exempt from 
disclosure under applicable law. If the reader of this message is not the intended 
recipient, or the employee or agent of the intended recipient, you are hereby notified 
that any dissemination, distribution, or copying of this communication is strictly 
prohibited. If you have received this communication in error, please notify me 
immediately at the telephone number above. Thank you.
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From: James W. Weber
To: MakahDEIS.nwr@noaa.gov; 
cc: bgruber@zcvbs.com; Jonathan Scordino; 


James W. Weber; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 1:50:00 PM
Attachments: Comments Makah Whaling DEIS 081508.pdf 


Please find attached the Northwest Indian Fisheries Commission’s comments on the 2008 Makah 
Whaling DEIS.
 
Thank you,
Jim Weber
 
 
 
Jim Weber
Conservation Policy Analyst
Northwest Indian Fisheries Commission
6730 Martin Way E.
Olympia, WA 98516
Direct Line: (360) 528-4364
FAX: (360) 753-8659
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From: Orca Network
To: MakahDEIS.nwr@noaa.gov; 
Subject: Comments for 2008 Makah DEIS
Date: Friday, August 15, 2008 1:22:56 PM


Please take into consideration our comments on the proposed 
Makah Gray Whale Hunt DEIS: 
 
Orca Network is an education and advocacy non-profit organization, our 
projects include a Whale Sighting Network (for orcas, grays, humpbacks & 
other cetaceans in the Salish Sea and along the Pacific Coast), and the 
Central Puget Sound Marine Mammal Stranding Network. 
 
We are very involved in following the status of Gray whales in the Pacific 
NW; our stranding network responded to a dead stranded gray whale in 
December 1998, which had died of starvation - this was the first of 
hundreds of gray whales to die during the next few years, bringing the 
gray whale population down. We have since responded to 1 - 2 dead gray 
whales each year in the Central Puget Sound region. We also closely track 
the travels of our "local" Saratoga Gray whales - 10 - 12 gray whales 
identified by Cascadia Research as coming into the waters of Puget Sound 
each spring to spend three months feeding in Saratoga Passage and 
Possession Sound. The same whales return each year to feed in their 
usual and accustomed feeding areas - this population often fares better 
than the larger "Resident" or migrating whale population, because they 
are a small group that rely on these specific feeding areas for three 
months (this year it was four months for several of them) during the year. 
 
Many of these whales have been documented by Cascadia Research since 
1990, returning all or most years to feed in Puget Sound, and the 
residents of Island County anxiously await the arrival of these grays each 
year, as they feed very close to shore providing excellent shore-based 
whale watching opportunities. 
 
Although Orca Network respects the Makah Tribe and their culture, and 
we support efforts to revive and renew their cultural activities, we do not 
support their Gray whale hunt. We propose they take actions such as their 
neighbors, the Quielieutes, who instead of reviving their history of 
whaling, look into eco-tourism and whale watching as a way to celebrate 
their tribe's history and connection to the gray whales. The Makah do not 
rely on whale meat, and this is not a true subsistence hunt. We hope the 
Makah will move more toward conducting whale research, monitoring the 
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whales' movements and population over the years, rather than conduct a 
hunt to kill whales that could likely be a part of the very small community 
of Saratoga Grays, or the larger but local Resident population of grays that 
feed off the Washington Coast.  
 
When our whale stranded in 1998, we assembled the skeleton for 
educational purposes. Members of the Makah Tribe came to some of our 
work sessions for advice and practice on assembling the skeleton of the 
whale they killed in their first hunt, which now hangs in their cultural 
center. We would like to see the Makah focus on showing people the 
natural history and beauty of the gray whales - including their history of 
hunting the whales and their spiritual connection to them, but realizing 
that not all cultural traditions should continue through the years. Keeping 
slaves and other cultural practices by many races in our country have 
been abandoned as we become more enlightened, and given the changes 
in human attitudes toward whales over the past fifty years, it is time for 
the Makah Tribe to take a close look at their plans and alternative options, 
and do the right thing for the whales and for their people. There is much 
scientific disagreement about what the population of our gray whales 
actually is at this time, or what direction it is heading - and with added 
unknowns such as effects of global warming, decline of many species, and 
the recent dip in the Gray whale population because of lack of food, we do 
not believe whale hunting on any scale should be allowed. 
 
Gray whales are difficult to identify, even by researchers who know them 
individually very well - killing one of the local Saratoga Resident grays 
would take away 10% of the population of that group. The proposed 
action could take nearly 30% of the larger Resident Pacific Aggregate 
population in a period of 5 years.  
 
On the human-side of this issue are the public safety issues - with 
increasing numbers of recreational boaters on our waters, a whale hunt 
could easily harm people in the vicinity. The unauthorized hunt that took 
place in Sept. 2007 was an example of how things can go really wrong. 
The hunters obviously didn't have control of their weapon, were shooting 
it in the Strait of Juan de Fuca with other boaters on the water, in an area 
where gray whales had been observed for months by local residents, often 
doing shore-based whale watching.  
 
The authorization of this hunt also weakens the US' efforts at try to keep 
other countries from whaling. If we allow this as a subsistence hunt, when 







it clearly is not a case of this tribe needing the whale meat to survive - we 
are only making a case for other countries to hunt whales. And when we 
allow the Makah to conduct an unauthorized whale hunt without 
consequence, our country is making the case for other countries to 
continue to flaunt the IWC whaling ban.  
 
Therefore, Orca Network submits the following: 
 
Alternatives 2 - 6 are entirely unacceptable. The only alternative 
that would not cause substantial harm to Washington's Resident 
Gray whale and the Saratoga Gray whale populations is 
Alternative 1 - No Action.  
 
Thank you for considering our comments. 
Susan Berta & Howard Garrett 
Orca Network 
Greenbank, WA  98253 
 
 
Susan Berta & Howard Garrett 
Orca  Network 
info@orcanetwork.org 
www.orcanetwork.org 
1-866-ORCANET 
 
Orca Network - Connecting whales and people in the Pacific 
Northwest 
Orca Network is dedicated to raising awareness about the whales of the 
Pacific Northwest,  
and the importance of providing them healthy and safe habitats. 
 
Projects include the Whale Sighting Network and Education Programs, the 
Free Lolita Campaign, 
and the Central Puget Sound Marine Mammal Stranding Network. 
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From: Max Alumbaugh
To: MakahDEIS.nwr@noaa.gov; 
Subject: Please no whale hunting
Date: Friday, August 15, 2008 1:01:04 PM


Reference:  Whaling for Makah Indians  
 
Fact:  The Makah's are not used to eating whale and  they do not need it for their 
food 


source.  
 
Please do not allow any whaling.  This is the 21st century.  We cannot expect to 
do everything our ancestors did 100 or 200 years ago..     The Makahs had slaves 
during this time period.  Is that next? 
  


Suggestion:  Why don't they take tourists out to see the whales rather then kill 
them?
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From: c a
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 12:12:23 PM


The overriding issue is sovereignty & that the Makah Treaty rights supersede the 
Olympic Marine Sanctuary & Marine Mammal Protection Act. Having said that, the 
Treaties need to be renegotiated. Please do not allow hunting of females with 
calves or juvenile gray whales, as recent science is showing a decline in overall 
population, as well as estimated pre whaling population totals, that the previous 
threatened status was based on. Please identify "resident" gray whales, and also do 
not allow hunting of those individuals, as there are known "friendlies" that 
innocently approach humans. 
  
Caroline Armon 
Marine Naturalist 
San Juan Islands, Washington 
San Ignacio Lagoon, Baja California Sur, Mexico, gray whale breeding & calving 
lagoon 
PO Box 2963 
Friday Harbor, WA 98250 
360-317-5705 
 


Talk to your Yahoo! Friends via Windows Live Messenger. Find Out How 
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From: William Rossiter
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS.
Date: Friday, August 15, 2008 11:53:10 AM
Attachments: MakahDEIScsiPage1.15aug08.pdf 


MakahDEIScsiPage2_7.15aug08.pdf 


Please find attached the two PDF files for this comment document 
 
15 August 2008 
 
William W. Rossiter 
President 
Cetacean Society International 
P.O.Box 953, Georgetown, CT 06829 USA 
 
Steve Stone 
NMFS Northwest Region 
1201 NE Lloyd Blvd., Suite 1100 
Portland, OR 97232. 
FAX: (503) 230–5441, Attn: 2008 Makah DEIS 
MakahDEIS.nwr@noaa.gov: 2008 Makah DEIS 
 
 
Re: 73 FR 26375: DEIS for Proposed Authorization of the Makah Whale Hunt 
 
Dear Mr. Stone: 
 
Thank you for the opportunity to comment on the “Draft Environmental 
Impact Statement (DEIS) for Proposed Authorization of the Makah Whale 
Hunt”, May 2008. 
 
With respect, Cetacean Society International (CSI) urges the National 
Oceanic and Atmospheric Administration (NOAA) to review and correct the 
overwhelming number of DEIS deficiencies, whether inaccurate, 
misleading, unclear or omissions of fact. We have no doubt that many of 
these deficiencies will be presented to NOAA in public comments, and 
NOAA professionals are certainly aware of many of them. However, the 
unwieldy scale of the DEIS, and the overlapping of the comment period 
with many other priority issues of concern, likely will preclude even 
the most ardent reviewers from catching all deficiencies. CSI 
acknowledges that our best efforts could not review this document 
adequately, even with an extension period, and we reserve the right to 
revisit the document. The mechanism for these corrections may require an 
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P.O. Box 953 
Georgetown, CT 06829 USA
Ph: 203.770.8615
Fax: 860.561.0187             
rossiter@csiwhalesalive.org
www.csiwhalesalive.org



President
William Rossiter



Vice-President
Brent Hall



Secretary
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Treasurer
Barbara Kilpatrick



Director Emeritus
Dr. Robbins Barstow



An All-Volunteer, Non-Profit Conservation, Education, and Research Organization Dedicated to the Protection of Whales, Dolphins, and Porpoises
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Steve Stone
NMFS Northwest Region
1201 NE Lloyd Blvd., Suite 1100
Portland, OR 97232. 
FAX: (503) 230–5441, Attn: 2008 Makah DEIS
MakahDEIS.nwr@noaa.gov: 2008 Makah DEIS



Re: 73 FR 26375: DEIS for Proposed Authorization of the Makah Whale Hunt



Dear Mr. Stone:



Thank you for the opportunity to comment on the “Draft Environmental Impact 
Statement (DEIS) for Proposed Authorization of the Makah Whale Hunt”, May 2008. 



With respect, Cetacean Society International (CSI) urges the National Oceanic and 
Atmospheric Administration (NOAA) to review and correct the overwhelming number of 
DEIS deficiencies, whether inaccurate, misleading, unclear or omissions of fact.  We 
have no doubt that many of these deficiencies will be presented to NOAA in public 
comments, and NOAA professionals are certainly aware of many of them. However, 
the unwieldy scale of the DEIS, and the overlapping of the comment period with many 
other priority issues of concern, likely will preclude even the most ardent reviewers 
from catching all deficiencies. CSI acknowledges that our best efforts could not review 
this document adequately, even with an extension period, and we reserve the right to 
revisit the document. The mechanism for these corrections may require an eventual 
Supplemental EIS (SEIS), but no matter how they are accomplished, they must be 
done.



To assist with making these corrections, CSI urges NOAA to pay particular attention to 
the DEIS-referenced critique by the Peninsula Citizens for the Protection of Whales. 
Their local expertise, exhaustive review of the DEIS, and long-term familiarity with the 
Makah Tribe is an incomparable asset that can help NOAA avoid even more 
complications in this arduous process. 



Overall, this DEIS is the worst presentation of relevant material of any of the 23 EIS-
related documents I have reviewed since 1976, beating out a US Navy DEIS for mid-
frequency active sonar training that simply vanished after the public comment period. 
The reason the DEIS is so bad is that it could only be written by omitting and 
misrepresenting relevant facts, and the ultimate responsibility is NOAA’s.  



The Final EIS provides an opportunity for NOAA to award a contract for preparation of 
the NEPA document to an objective, disassociated and knowledgeable preparer, 
defusing a potential conflict because of the preparation of this DEIS by Parametrix Inc., 
under contract to NOAA. It is obvious to many that the flaws in this DEIS may be 
related to the connections between Parametrix and the Makah Tribe. These are so 
pervasive that the DEIS is irrevocably inadequate and biased, contrary to the intent of 
the National Environmental Policy Act (NEPA). Parametrix’s conflict of interest
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justifies intense scrutiny, and CSI believes this scrutiny will show, given the relationship 
between Tribe and company,  that Parametrix could not have been  objective or substantive in 
its preparation of the DEIS. Whether these flaws were intentional or not may be decided in 
court. 



We do not know of any DEIS intentionally prepared by an entity with such an obvious conflict of 
interest as with Parametrix’s long-term financial and contractual interest in aiding the Makah 
Tribe. For example, Parametrix profited from facilitating the Juan de Fuca Byway, and in 2002 
supported the Tribe’s attempted annexation of their reservation road into the Byway. Public 
opposition to the “whaling road” stopped the annexation, so in 2003 Parametrix had a Corridor 
Management Plan contract for the Makah Tribe’s Cape Flattery Tribal Scenic Byway. 
Parametrix’s motives were linked to helping the Tribe "interpret" whaling to tourists, and are 
clearly reflected in their self-interested emphasis on improved whaling-related tourism that they 
repeat several times in the DEIS text. At one point Parametrix writers blissfully say: “Overall, it is 
reasonable to expect more visitors would be drawn to the area than avoid the area as a result of 
a whale hunt.” This is contrary to all of the demographic facts CSI is aware of; watching whales 
being killed or butchered is not on many tourists’ itinerary, and is not offered by any tour-
promoting services outside of Japan and Norway.



 CSI is aware of other links between the DEIS preparer and the Tribe. For example, the Makah 
Tribe in 2006 selected TranTech to administer the ten million dollar paving of the Tribal Byway 
through Neah Bay. TranTech is linked to Parametrix. Parametrix is also linked to the Neah Bay 
wave energy project. NOAA was derelict for allowing this conflict of interest to happen. 



If another example is necessary, Parametrix’s self-serving DEIS discussion of the effects of 
whaling on tourism focuses improperly only on the Makah reservation, not surrounding Clallam 
County. While the DEIS states that there is “no evidence that calls for boycotts of Olympic 
Peninsula tourism had any negative economic impact on tourism in the area”, locals believe 
there were economic impacts and the 2005 Scoping Report acknowledged the many comments 
about the need to analyze the effects of whale hunting on regional socioeconomics and tourism. 
While Parametrix serves itself best by downplaying the current regional, US, and worldwide 
public perception about whaling, there should be no question that the reaction will affect tourism 
and necessary support for real Makah needs. Countering its own text, the DEIS even dismisses 
boycotts as being probable no matter what whaling alternative is chosen.



Another categorical reason this DEIS is inadequate, biased and flawed, contains comments that 
appear to be misleading, arbitrary and capricious, and does not satisfy requirements of the 
NEPA includes NOAA’s failure to make public material relevant to the DEIS. For example, CSI 
is not aware of any public release of the agency investigation into the September, 2007 illegal 
whaling event. We are aware that several people have tried and failed to see it. A review of that 
investigation is mandatory for an adequate review of the DEIS, because the event and 
aftermath demonstrate several fundamental reasons why permitted Makah whaling will be akin 
to letting an uncontrollable genie out of the bottle.



The fundamental DEIS pretense that permitted Makah whaling can be effectively regulated was 
destroyed by the illegal whaling event. In brief, four men avoided all pretext of cultural whaling, 
subsistence need, and humane methods to try to kill a whale simply because they wanted to. It 
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is inconceivable that, within the insular and small Makah community, the Makah leadership and 
enforcers were not aware of or alert to the potential whaling. If they truly were unaware then 
they are inadequate to the responsibilities implied in the DEIS. However, additional evidence 
suggests that Makah Tribe officials were aware of the impending and illegal hunt in September, 
2007, in addition to one convicted whaler’s court testimony to that effect. Whether or not Makah 
authorities were aware, the whaling event demonstrated that these authorities lack the will or 
capacity to constrain unpermitted whaling.



The Makah Tribal Court, for another example, is unable or unwilling to enforce the law. The 
Court had initial jurisdiction over the event, and in bringing the whalers to trial declared that the 
defendants would face punishment on tribal charges, to the fullest extent of the law, of a year in 
the Neah Bay jail, $5,000 fines and temporary suspension of their treaty right to hunt and fish. 
However, after considerable trouble empanelling a jury, tribal judge Stanley Myers agreed to 
waive any punishment and drop all tribal charges against the whalers in return for a year's good 
behavior. Myers was dismissed later. 



The DEIS and Needs Statement arguments for Tribe’s ceremonial and spiritual needs were 
mocked by the illegal whaling, which obliterated all the forced connections between modern 
whaling and Makah whaling lore, tradition and social structure. It clarified that, to some Makah 
whalers, whaling is like any other hunting. To them the Tribe’s ritualized ceremonies, and whaler 
crew selection, celibacy, preparation and special training in dedicated canoes is for museums, 
and the whole Makah hierarchy from whaling captains down to slaves is meant for the tourists. 



In fact, the illegal whaling demonstrated a fundamental flaw in the DEIS and Needs Statement: 
While many Makah may want to be proud of their heritage and history, they do not want to live 
as their forefathers did. This has as much to do with the demand for social equality for all Makah 
as US citizens as with the conveniences and comfort of modern living. Some American values 
have been accepted by the Makah, at least the many living in poverty, or from low-ranking 
families; no one wants to be a slave. The Makah who illegally whaled showed distain for the 
Tribe’s heritage, custom, and hierarchy, and declared that they had a right to whale when and 
how they wished. 



The illegal whaling also demonstrated that the humane aspect of killing whales is not reinforced 
or regulated adequately in the DEIS or US policy. The DEIS expresses some concerns that any 
hunted whale be killed as humanely and quickly as possible, but the rogue whaling clarifies that 
it is not enough to require Makah whalers to be trained and proficient in the use of weapons, 
and it is not enough to give them adequate weapons. No one can deny that the wounded gray 
whale suffered unnecessarily for many hours before it finally died. One of the rogue whalers 
was a trained whaling captain, and the four men had the best equipment at their disposal, stolen 
or not. Nevertheless, their performance was so inept, despicable and ludicrous that the whale’s 
time-to-death rivaled the worst cases the IWC is aware of. NOAA must find some way to ensure 
that Makah whaling does not cause undue suffering, and the DEIS must state how that will 
happen.



The illegal whaling event adds to the evidence that the Needs Statement conclusions are not 
supported by evidence from the current lifestyles of the Makah, and their use of whale products 
over more than a decade. CSI contends that the Makah Needs Statement makes erroneous 
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conclusions based on the assumption that the Makah really want to live the old way. To verify 
our contention we need to review the full data set behind those conclusions, but they have not 
been made available to the public for review. This is another example of how NOAA has made 
adequate public review of the DEIS unnecessarily, perhaps illegally difficult.



The DEIS ignores evidence that the Makah people were so unenthused with dealing with an 
actual whale carcass that the butchering was left to visitors, as related in comments by an 
Alaska Native whaler in a DEIS-ignored video. The DEIS also ignores evidence that Makah 
whale meat has been improperly distributed to non-Native Americans, and even transported to 
Canada. In spite of the ritualized token sharing of whale meat to tribal members, many didn’t 
like the taste, and most people seemed to have quietly thrown their token share away. To 
compare the Makah “need” to that of the Alaska Natives is an insult to a people living in a harsh 
environment where the shared meat is essential to their social values and diet, and the whaling 
has never paused for hundreds of generations. The DEIS and Needs Statement do not 
demonstrate that the Makah need whale products for subsistence.



Nor does the DEIS discuss the machinations with US policy, and the resultant affect on the US’s 
relationship with other nations and treaty organizations, as NOAA attempted (and unfortunately 
succeeded) to have the IWC downgrade the definition of aboriginal subsistence to meet their 
goal of including the Makah.



The science within the DEIS is biased. Overall threats to the Eastern North Pacific (ENP) gray 
whale population are not presented in accordance with the full spectrum of modern research. 
While scientists disagree on the numbers, affects and trends, the DEIS focuses mostly on the 
data supportive of killing whales. However, many scientists have been arguing that the ENP 
gray whale population may not be as recovered as NOAA wants us to think, often citing chaotic 
and accelerating trends towards climate change. Scientific evidence of significant pressures 
from pollution, collapse of habitat resources, high calf mortality, oil and seismic developments, 
ship traffic, and anthropogenic acoustical impacts have been minimized, while controversial 
data on the population’s “recovery” numbers have polarized some professionals. If NOAA is not 
aware that the 2008 gray whale population using San Ignacio lagoon was perhaps the lowest 
number in decades it is because NOAA has not invested in gray whale population research 
since 1999, and prefers to cite references and exaggerated numbers that are dismissed by most 
experts, including NOAA scientists.



The DEIS obviously stresses positive data so as to justify the Makah Tribe’s “need” to take 840 
gray whales every five years, primarily from Level A and B harassment. Within that five year 
period 20 whales could be killed and brought to shore, and 35 whales could be struck and lost. 
But the DEIS fails to emphasize that, due to the in-shore nature of the recent and intended 
whaling, and the documented evidence of individual whales that prefer that habitat returning 
year after year, there is a weighted potential for the impact from the takes to be mostly on one 
sub-population, not the total ENP gray whale population. To be adequate, the science must 
quantify the probability of repeat takes and subsequent impact on this subpopulation. This 
quantification must also predict the probability that the struck and lost whales would either die 
from injury or be reproductively lost to the population. 
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In contrast, the IWC has expressed concerns for the impacts of strikes on small populations, as 
related in a DEIS footnote (1-23) that: “The annual quota from this feeding aggregation 
(Greenland bowhead) shall only become operative when the Commission has received advice 
from The Scientific Committee (IWC) that the strikes are unlikely to endanger the stock.”



Regarding CSI’s concern that the Makah will primarily hunt within a subpopulation, CSI is 
puzzled that the DEIS doesn’t do more to argue for the Alternative to “Hunt outside areas 
frequented by identified whales”. As suggested by many, this should be more clearly labeled as 
a “Hunt offshore in the actual migratory corridor”. We assume the Makah don’t want to venture 
as far to sea in power boats, with safety gear and escorts, as their forefathers did in unprotected 
canoes, but the DEIS support for April and May whaling in near-shore feeding sites as 
“designed to avoid any intentional harvest of gray whales that have been identified within the 
PCFA Survey area” contradicts NOAA’s concern for targeting “resident” whales and the mothers 
and calves. This period coincides with these whales arriving in the area. NOAA knows of the 
public’s concern for shooting “resident” whales, and harassing mothers and calves.  The DEIS’s 
dismissal of the potential for significant impacts on the public as well as on these subsets of the 
ENP population is simplistic and unrealistic. 



The DEIS is inadequate and misleading by evading full disclosure of the conflict of interest 
expressed by the personal relationships to the Tribe of two cited “experts”.  Renker, cited many 
times as an authority on the Makah’s “need” to whale, is the wife of a Makah whaler. Sepez, 
cited many times as an authority on Makah culture and subsistence use of foods, has had a 
long-term relationship to a Makah whaler. 



Renker’s two commissioned surveys do not prove that that Makah whaling is supported by the 
majority of Makah. The surveys merely found that a majority of respondents supported whaling. 
Only 163 of the total households responded in 2001 and only 152 responded in 2007. This 
correlates with an effort by a core whaling group to quell dissent by using tactics like threatening 
to “banish” aged members from the Tribe. The whaling faction has so intimidated everyone that 
few openly speak against the hunt. If someone’s honest answer will bring trouble why respond 
to a survey, particularly if the survey is conducted not by an objective Ph.D. but by the wife of a 
whaler? The DEIS and Needs Analysis cannot help being inadequate by stressing selective and 
potentially misleading data from the two Makah household surveys, and without discussing the 
social and economic pressures on Makah who are either neutral or anti-whaling.  



Regarding the permitted use of regulated whale meat the DEIS fails to define precisely what 
“inedible parts” can be distributed, what constitutes “authentic articles”, and how off-reservation 
distribution and use of whale meat will be monitored and regulated. The definitions of 
acceptable sharing of meat based on “familial, social, cultural, or economically tied” categories 
require significant rewording to prevent wholesale illegal misuse of the meat. As written it is full 
of loopholes. To be blunt, this is the type or wording that has consistently resulted in events 
leading to lawsuits against NMFS for failure to enforce laws, followed by NMFS’s lament that 
such lawsuits absorb a significant amount of human and financial resources. This self inflicted 
wound should not be made worse just to satisfy the Makah entrepreneurs. 



The discussion of potential public injury is particularly deficient in the DEIS. Not only has the 
over-zealous Coast Guard caused unnecessary public injury, but the DEIS seems to ignore 











Cetacean Society International Makah DEIS comments
15 August 2008
Page five



expert testimony regarding the lethal range of the .50 caliber weapon the Makah would use. 
Comparative data shows alarming overlaps between the near-shore hunting the Makah have 
conducted and will conduct, the public use of shoreline areas for camping, the lethal range of 
the weapons, and the documented evidence that the whalers are not very good with their aim.



CSI has commented on this DEIS in good faith, with no ill will against the Makah Tribe or its 
people. We feel we are correct to argue for the whales, in part because we believe that the 
Makah will suffer no harm by not killing whales. Many other aspects of their historic culture have 
adapted to the modern era: They do not keep slaves; they do not live and suffer as aboriginal 
people; and despite inefficient and blundering government services that leave the Tribe isolated 
and impoverished, the Makah do have constitutional rights and freedoms. 



However, the Makah have suffered harm, harm caused by the US government’s continuous 
assertions that whaling was right and guaranteed in spite of decades of strengthening political 
and public perceptions that whaling is inherently wrong.  From the initial efforts of the Makah to 
reinvigorate their culture by whaling, coinciding with considerations for the ENP gray whale to 
be delisted as an Endangered Species, NOAA has made every effort to assist the Makah. That 
effort has not always been legal, resulting in a chain of lawsuits. We have no doubt that, 
perhaps earlier than 1996, some misguided NOAA or BIA agents were reassuring the Makah 
that the Tribe would go whaling with little delay. The frustration vented by some Makah last 
September is well understood in this context; they have been led into this mess by their 
government.



The ultimate question CSI requests to see addressed in the final EIS is why the US has acted in 
a manner that has not only brought Native Americans into conflict with their American culture 
and alienated them further from the wider society, but has denigrated our nation in the eyes of 
the international community. Within the IWC context alone, policies driven by the contrived need 
to achieve Makah whaling have cost the US any claim to reliably supporting, much less leading 
the anti-whaling movement. At IWC 60 the US vote for Greenland whaling, the 
misrepresentation of the 2007 Makah whaling to the Infractions Committee, and the Chair’s 
desperate efforts to keep the Makah whaler’s sentencing from the IWC media added to a long 
chain of misguided efforts to make believe that Makah whaling was the same as Alaska Native 
whaling.



It is not. The Alaska Native subsistence need has little in common with the contrived Makah 
cultural whaling. CSI has not opposed Alaska Native whaling, tacitly accepting that the 
inhumane aspects of their hunt had to be balanced against issues of  community survival. By 
aggressively rewriting the rules to allow Makah whaling as if it were the same thing, the US has 
knowingly aided whaling nations seeking any form of whaling they could get away with. 



Many long-time observers would characterize the convoluted process to enable Makah whaling, 
including this DEIS, as a combination of two unlikely bedfellows: Perhaps fewer than 40 
Americans who wanted to kill whales found eager support from government employees, 
economists and strategists concerned with larger implications from emerging treaty-right issues. 
This odd coalition has maneuvered the entire nation into a demeaning situation that has not 
served the national interest, and has polluted the nation’s influence. 
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CSI urges NOAA to attempt to fix the DEIS deficiencies with an objective, factual, reliable and 
legal final EIS.



Thank you for considering these comments.



Sincerely,



William W. Rossiter
President
Cetacean Society International












eventual Supplemental EIS (SEIS), but no matter how they are 
accomplished, they must be done. 
 
To assist with making these corrections, CSI urges NOAA to pay 
particular attention to the DEIS-referenced critique by the Peninsula 
Citizens for the Protection of Whales. Their local expertise, exhaustive 
review of the DEIS, and long-term familiarity with the Makah Tribe is an 
incomparable asset that can help NOAA avoid even more complications in 
this arduous process. 
 
Overall, this DEIS is the worst presentation of relevant material of any 
of the 23 EIS-related documents I have reviewed since 1976, beating out 
a US Navy DEIS for mid-frequency active sonar training that simply 
vanished after the public comment period. The reason the DEIS is so bad 
is that it could only be written by omitting and misrepresenting 
relevant facts, and the ultimate responsibility is NOAA’s. 
 
The Final EIS provides an opportunity for NOAA to award a contract for 
preparation of the NEPA document to an objective, disassociated and 
knowledgeable preparer, defusing a potential conflict because of the 
preparation of this DEIS by Parametrix Inc., under contract to NOAA. It 
is obvious to many that the flaws in this DEIS may be related to the 
connections between Parametrix and the Makah Tribe. These are so 
pervasive that the DEIS is irrevocably inadequate and biased, contrary 
to the intent of the National Environmental Policy Act (NEPA). 
Parametrix’s conflict of interest justifies intense scrutiny, and CSI 
believes this scrutiny will show, given the relationship between Tribe 
and company, that Parametrix could not have been objective or 
substantive in its preparation of the DEIS. Whether these flaws were 
intentional or not may be decided in court. 
 
We do not know of any DEIS intentionally prepared by an entity with such 
an obvious conflict of interest as with Parametrix’s long-term financial 
and contractual interest in aiding the Makah Tribe. For example, 
Parametrix profited from facilitating the Juan de Fuca Byway, and in 
2002 supported the Tribe’s attempted annexation of their reservation 
road into the Byway. Public opposition to the “whaling road” stopped the 
annexation, so in 2003 Parametrix had a Corridor Management Plan 
contract for the Makah Tribe’s Cape Flattery Tribal Scenic Byway. 
Parametrix’s motives were linked to helping the Tribe "interpret" 
whaling to tourists, and are clearly reflected in their self-interested 
emphasis on improved whaling-related tourism that they repeat several 
times in the DEIS text. At one point Parametrix writers blissfully say: 
“Overall, it is reasonable to expect more visitors would be drawn to the 







area than avoid the area as a result of a whale hunt.” This is contrary 
to all of the demographic facts CSI is aware of; watching whales being 
killed or butchered is not on many tourists’ itinerary, and is not 
offered by any tour-promoting services outside of Japan and Norway. 
 
CSI is aware of other links between the DEIS preparer and the Tribe. For 
example, the Makah Tribe in 2006 selected TranTech to administer the ten 
million dollar paving of the Tribal Byway through Neah Bay. TranTech is 
linked to Parametrix. Parametrix is also linked to the Neah Bay wave 
energy project. NOAA was derelict for allowing this conflict of interest 
to happen. 
 
If another example is necessary, Parametrix’s self-serving DEIS 
discussion of the effects of whaling on tourism focuses improperly only 
on the Makah reservation, not surrounding Clallam County. While the DEIS 
states that there is “no evidence that calls for boycotts of Olympic 
Peninsula tourism had any negative economic impact on tourism in the 
area”, locals believe there were economic impacts and the 2005 Scoping 
Report acknowledged the many comments about the need to analyze the 
effects of whale hunting on regional socioeconomics and tourism. While 
Parametrix serves itself best by downplaying the current regional, US, 
and worldwide public perception about whaling, there should be no 
question that the reaction will affect tourism and necessary support for 
real Makah needs. Countering its own text, the DEIS even dismisses 
boycotts as being probable no matter what whaling alternative is chosen. 
 
Another categorical reason this DEIS is inadequate, biased and flawed, 
contains comments that appear to be misleading, arbitrary and 
capricious, and does not satisfy requirements of the NEPA includes 
NOAA’s failure to make public material relevant to the DEIS. For 
example, CSI is not aware of any public release of the agency 
investigation into the September, 2007 illegal whaling event. We are 
aware that several people have tried and failed to see it. A review of 
that investigation is mandatory for an adequate review of the DEIS, 
because the event and aftermath demonstrate several fundamental reasons 
why permitted Makah whaling will be akin to letting an uncontrollable 
genie out of the bottle. 
 
The fundamental DEIS pretense that permitted Makah whaling can be 
effectively regulated was destroyed by the illegal whaling event. In 
brief, four men avoided all pretext of cultural whaling, subsistence 
need, and humane methods to try to kill a whale simply because they 
wanted to. It is inconceivable that, within the insular and small Makah 
community, the Makah leadership and enforcers were not aware of or alert 







to the potential whaling. If they truly were unaware then they are 
inadequate to the responsibilities implied in the DEIS. However, 
additional evidence suggests that Makah Tribe officials were aware of 
the impending and illegal hunt in September, 2007, in addition to one 
convicted whaler’s court testimony to that effect. Whether or not Makah 
authorities were aware, the whaling event demonstrated that these 
authorities lack the will or capacity to constrain unpermitted whaling. 
 
The Makah Tribal Court, for another example, is unable or unwilling to 
enforce the law. The Court had initial jurisdiction over the event, and 
in bringing the whalers to trial declared that the defendants would face 
punishment on tribal charges, to the fullest extent of the law, of a 
year in the Neah Bay jail, $5,000 fines and temporary suspension of 
their treaty right to hunt and fish. However, after considerable trouble 
empanelling a jury, tribal judge Stanley Myers agreed to waive any 
punishment and drop all tribal charges against the whalers in return for 
a year's good behavior. Myers was dismissed later. 
 
The DEIS and Needs Statement arguments for Tribe’s ceremonial and 
spiritual needs were mocked by the illegal whaling, which obliterated 
all the forced connections between modern whaling and Makah whaling 
lore, tradition and social structure. It clarified that, to some Makah 
whalers, whaling is like any other hunting. To them the Tribe’s 
ritualized ceremonies, and whaler crew selection, celibacy, preparation 
and special training in dedicated canoes is for museums, and the whole 
Makah hierarchy from whaling captains down to slaves is meant for the 
tourists. 
 
In fact, the illegal whaling demonstrated a fundamental flaw in the DEIS 
and Needs Statement: While many Makah may want to be proud of their 
heritage and history, they do not want to live as their forefathers did. 
This has as much to do with the demand for social equality for all Makah 
as US citizens as with the conveniences and comfort of modern living. 
Some American values have been accepted by the Makah, at least the many 
living in poverty, or from low-ranking families; no one wants to be a 
slave. The Makah who illegally whaled showed distain for the Tribe’s 
heritage, custom, and hierarchy, and declared that they had a right to 
whale when and how they wished. 
 
The illegal whaling also demonstrated that the humane aspect of killing 
whales is not reinforced or regulated adequately in the DEIS or US 
policy. The DEIS expresses some concerns that any hunted whale be killed 
as humanely and quickly as possible, but the rogue whaling clarifies 
that it is not enough to require Makah whalers to be trained and 







proficient in the use of weapons, and it is not enough to give them 
adequate weapons. No one can deny that the wounded gray whale suffered 
unnecessarily for many hours before it finally died. One of the rogue 
whalers was a trained whaling captain, and the four men had the best 
equipment at their disposal, stolen or not. Nevertheless, their 
performance was so inept, despicable and ludicrous that the whale’s 
time-to-death rivaled the worst cases the IWC is aware of. NOAA must 
find some way to ensure that Makah whaling does not cause undue 
suffering, and the DEIS must state how that will happen. 
 
The illegal whaling event adds to the evidence that the Needs Statement 
conclusions are not supported by evidence from the current lifestyles of 
the Makah, and their use of whale products over more than a decade. CSI 
contends that the Makah Needs Statement makes erroneous conclusions 
based on the assumption that the Makah really want to live the old way. 
To verify our contention we need to review the full data set behind 
those conclusions, but they have not been made available to the public 
for review. This is another example of how NOAA has made adequate public 
review of the DEIS unnecessarily, perhaps illegally difficult. 
 
The DEIS ignores evidence that the Makah people were so unenthused with 
dealing with an actual whale carcass that the butchering was left to 
visitors, as related in comments by an Alaska Native whaler in a 
DEIS-ignored video. The DEIS also ignores evidence that Makah whale meat 
has been improperly distributed to non-Native Americans, and even 
transported to Canada. In spite of the ritualized token sharing of whale 
meat to tribal members, many didn’t like the taste, and most people 
seemed to have quietly thrown their token share away. To compare the 
Makah “need” to that of the Alaska Natives is an insult to a people 
living in a harsh environment where the shared meat is essential to 
their social values and diet, and the whaling has never paused for 
hundreds of generations. The DEIS and Needs Statement do not demonstrate 
that the Makah need whale products for subsistence. 
 
Nor does the DEIS discuss the machinations with US policy, and the 
resultant affect on the US’s relationship with other nations and treaty 
organizations, as NOAA attempted (and unfortunately succeeded) to have 
the IWC downgrade the definition of aboriginal subsistence to meet their 
goal of including the Makah. 
 
The science within the DEIS is biased. Overall threats to the Eastern 
North Pacific (ENP) gray whale population are not presented in 
accordance with the full spectrum of modern research. While scientists 
disagree on the numbers, affects and trends, the DEIS focuses mostly on 







the data supportive of killing whales. However, many scientists have 
been arguing that the ENP gray whale population may not be as recovered 
as NOAA wants us to think, often citing chaotic and accelerating trends 
towards climate change. Scientific evidence of significant pressures 
from pollution, collapse of habitat resources, high calf mortality, oil 
and seismic developments, ship traffic, and anthropogenic acoustical 
impacts have been minimized, while controversial data on the 
population’s “recovery” numbers have polarized some professionals. If 
NOAA is not aware that the 2008 gray whale population using San Ignacio 
lagoon was perhaps the lowest number in decades it is because NOAA has 
not invested in gray whale population research since 1999, and prefers 
to cite references and exaggerated numbers that are dismissed by most 
experts, including NOAA scientists. 
 
The DEIS obviously stresses positive data so as to justify the Makah 
Tribe’s “need” to take 840 gray whales every five years, primarily from 
Level A and B harassment. Within that five year period 20 whales could 
be killed and brought to shore, and 35 whales could be struck and lost. 
But the DEIS fails to emphasize that, due to the in-shore nature of the 
recent and intended whaling, and the documented evidence of individual 
whales that prefer that habitat returning year after year, there is a 
weighted potential for the impact from the takes to be mostly on one 
sub-population, not the total ENP gray whale population. To be adequate, 
the science must quantify the probability of repeat takes and subsequent 
impact on this subpopulation. This quantification must also predict the 
probability that the struck and lost whales would either die from injury 
or be reproductively lost to the population. 
 
In contrast, the IWC has expressed concerns for the impacts of strikes 
on small populations, as related in a DEIS footnote (1-23) that: “The 
annual quota from this feeding aggregation (Greenland bowhead) shall 
only become operative when the Commission has received advice from The 
Scientific Committee (IWC) that the strikes are unlikely to endanger the 
stock.” 
 
Regarding CSI’s concern that the Makah will primarily hunt within a 
subpopulation, CSI is puzzled that the DEIS doesn’t do more to argue for 
the Alternative to “Hunt outside areas frequented by identified whales”. 
As suggested by many, this should be more clearly labeled as a “Hunt 
offshore in the actual migratory corridor”. We assume the Makah don’t 
want to venture as far to sea in power boats, with safety gear and 
escorts, as their forefathers did in unprotected canoes, but the DEIS 
support for April and May whaling in near-shore feeding sites as 
“designed to avoid any intentional harvest of gray whales that have been 







identified within the PCFA Survey area” contradicts NOAA’s concern for 
targeting “resident” whales and the mothers and calves. This period 
coincides with these whales arriving in the area. NOAA knows of the 
public’s concern for shooting “resident” whales, and harassing mothers 
and calves. The DEIS’s dismissal of the potential for significant 
impacts on the public as well as on these subsets of the ENP population 
is simplistic and unrealistic. 
 
The DEIS is inadequate and misleading by evading full disclosure of the 
conflict of interest expressed by the personal relationships to the 
Tribe of two cited “experts”. Renker, cited many times as an authority 
on the Makah’s “need” to whale, is the wife of a Makah whaler. Sepez, 
cited many times as an authority on Makah culture and subsistence use of 
foods, has had a long-term relationship to a Makah whaler. 
 
Renker’s two commissioned surveys do not prove that that Makah whaling 
is supported by the majority of Makah. The surveys merely found that a 
majority of respondents supported whaling. Only 163 of the total 
households responded in 2001 and only 152 responded in 2007. This 
correlates with an effort by a core whaling group to quell dissent by 
using tactics like threatening to “banish” aged members from the Tribe. 
The whaling faction has so intimidated everyone that few openly speak 
against the hunt. If someone’s honest answer will bring trouble why 
respond to a survey, particularly if the survey is conducted not by an 
objective Ph.D. but by the wife of a whaler? The DEIS and Needs Analysis 
cannot help being inadequate by stressing selective and potentially 
misleading data from the two Makah household surveys, and without 
discussing the social and economic pressures on Makah who are either 
neutral or anti-whaling. 
 
Regarding the permitted use of regulated whale meat the DEIS fails to 
define precisely what “inedible parts” can be distributed, what 
constitutes “authentic articles”, and how off-reservation distribution 
and use of whale meat will be monitored and regulated. The definitions 
of acceptable sharing of meat based on “familial, social, cultural, or 
economically tied” categories require significant rewording to prevent 
wholesale illegal misuse of the meat. As written it is full of 
loopholes. To be blunt, this is the type or wording that has 
consistently resulted in events leading to lawsuits against NMFS for 
failure to enforce laws, followed by NMFS’s lament that such lawsuits 
absorb a significant amount of human and financial resources. This self 
inflicted wound should not be made worse just to satisfy the Makah 
entrepreneurs. 
 







The discussion of potential public injury is particularly deficient in 
the DEIS. Not only has the over-zealous Coast Guard caused unnecessary 
public injury, but the DEIS seems to ignore 
expert testimony regarding the lethal range of the .50 caliber weapon 
the Makah would use. Comparative data shows alarming overlaps between 
the near-shore hunting the Makah have conducted and will conduct, the 
public use of shoreline areas for camping, the lethal range of the 
weapons, and the documented evidence that the whalers are not very good 
with their aim. 
 
CSI has commented on this DEIS in good faith, with no ill will against 
the Makah Tribe or its people. We feel we are correct to argue for the 
whales, in part because we believe that the Makah will suffer no harm by 
not killing whales. Many other aspects of their historic culture have 
adapted to the modern era: They do not keep slaves; they do not live and 
suffer as aboriginal people; and despite inefficient and blundering 
government services that leave the Tribe isolated and impoverished, the 
Makah do have constitutional rights and freedoms. 
 
However, the Makah have suffered harm, harm caused by the US 
government’s continuous assertions that whaling was right and guaranteed 
in spite of decades of strengthening political and public perceptions 
that whaling is inherently wrong. From the initial efforts of the Makah 
to reinvigorate their culture by whaling, coinciding with considerations 
for the ENP gray whale to be delisted as an Endangered Species, NOAA has 
made every effort to assist the Makah. That effort has not always been 
legal, resulting in a chain of lawsuits. We have no doubt that, perhaps 
earlier than 1996, some misguided NOAA or BIA agents were reassuring the 
Makah that the Tribe would go whaling with little delay. The frustration 
vented by some Makah last September is well understood in this context; 
they have been led into this mess by their government. 
 
The ultimate question CSI requests to see addressed in the final EIS is 
why the US has acted in a manner that has not only brought Native 
Americans into conflict with their American culture and alienated them 
further from the wider society, but has denigrated our nation in the 
eyes of the international community. Within the IWC context alone, 
policies driven by the contrived need to achieve Makah whaling have cost 
the US any claim to reliably supporting, much less leading the 
anti-whaling movement. At IWC 60 the US vote for Greenland whaling, the 
misrepresentation of the 2007 Makah whaling to the Infractions 
Committee, and the Chair’s desperate efforts to keep the Makah whaler’s 
sentencing from the IWC media added to a long chain of misguided efforts 
to make believe that Makah whaling was the same as Alaska Native whaling. 







 
It is not. The Alaska Native subsistence need has little in common with 
the contrived Makah cultural whaling. CSI has not opposed Alaska Native 
whaling, tacitly accepting that the inhumane aspects of their hunt had 
to be balanced against issues of community survival. By aggressively 
rewriting the rules to allow Makah whaling as if it were the same thing, 
the US has knowingly aided whaling nations seeking any form of whaling 
they could get away with. 
 
Many long-time observers would characterize the convoluted process to 
enable Makah whaling, including this DEIS, as a combination of two 
unlikely bedfellows: Perhaps fewer than 40 Americans who wanted to kill 
whales found eager support from government employees, economists and 
strategists concerned with larger implications from emerging 
treaty-right issues. This odd coalition has maneuvered the entire nation 
into a demeaning situation that has not served the national interest, 
and has polluted the nation’s influence. 
 
CSI urges NOAA to attempt to fix the DEIS deficiencies with an 
objective, factual, reliable and legal final EIS. 
 
Thank you for considering these comments. 
 
Sincerely, 
 
William W. Rossiter 
President 
Cetacean Society International 
P.O.Box 953, Georgetown, CT 06829 USA 
ph 203-770-8615, fx 860-561-0187 
rossiter@csiwhalesalive.org 
www.csiwhalesalive.org 
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Attention  Steve Stone,
 
Attached please find my comments. 
 
Nikki Ruggiero
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Attention: Steve Stone


I am writing to comment on the Draft Environmental Impact Statement for the Makah’s request to hunt Gray Whales, and to strongly urge you to deny their request for the following reasons:



1) Section 1.2.2 states that the treaty of 1855 “expressly provides for the right to hunt whales”.  This is an incorrect statement.  The wording of the treaty is, at best, vague.  It states that “the right of taking fish and of whaling or sealing at usual and accustomed grounds and stations is further secured to said Indians in common with all citizens of the United States”.  This means that the Makah were expressly given the same rights as other U.S. citizens in regards to whaling.  U.S. citizens are required to follow the Marine Mammal Protection Act, and therefore by the wording of the treaty, the Makah should have the same requirement without exception.  This particular sentence in the treaty has repeatedly been ignored during the ongoing process of granting the Makah permission to hunt Gray Whales.  This is likely due to a sense of guilt over the number of other native treaties already abrogated by the U.S. government.  However, Gray Whales should not have to pay the price for the mistakes of our ancestors.  Furthermore, the only reason the Makah were given a quota for Gray Whales was because of a backdoor trade with Russia exchanging part of their Gray Whale quota with part of the U.S. Bowhead quota.  This trade should have been illegal under CITES.



2) The law clearly states that Washington and Oregon have some ability to limit the exercise of Indian treaty rights for conservation purposes.  Gray Whales clearly fall under this category:



a) Gray Whales are the only species of whale to have lost entire populations due to whaling.  Two Atlantic populations have been gone for centuries and the Western Gray Whale is on the brink of extinction and listed with the IUCN as critically endangered.  This leaves the Eastern Pacific population, representing a mere ¼ of the historical population, as the only viable one left in the species.  This fact alone should be enough to offer them permanent protection for conservation purposes.



b) A recent study by the SeaDoc Society (University of California at Davis)  shows that Gray Whales are extremely important to the survival of declining seabirds.  This also should be enough to offer them permanent protection for conservation purposes.



c) There have been some alarming observations recently in the migration patterns of the Eastern Pacific Gray Whale.  Some scientists believe that the benthic food source of Gray Whales is disappearing in the Bering and Chukchi Seas, possibly due to global climate change, and the whales are having to travel further north into the Beaufort Sea to find food.  This causes them to reach their feeding grounds later and they must stay longer in order to build up enough blubber to sustain them through the winter.  This could be throwing off the timing of the migration and, indeed, more calves are being born along the migration south than is normally seen.  In addition, more skinny and emaciated whales are being observed in the breeding lagoons of Baja California.  None of these issues have been mentioned in the DEIS but they need to be looked at more closely and scientists who study these whales at every point in their migration need to compare and share data.



d) There is a special group of Gray Whales that returns to Puget Sound each spring to feed on Ghost Shrimp.  They appear around Whidbey and Camano Islands in March or April and remain in the area for several months before they depart for areas unknown.  One of these whales, #49 “Patch” has been photographed in Puget Sound for over 20 years.  John Calambokidis of Cascadia Research does not consider these 10 to 12 “resident” Gray Whales to be part of the Pacific Coast Feeding Aggregation as they have never been seen anywhere except Puget Sound.  It is unclear where they are coming from and where they go once they leave Puget Sound.  It is obvious that more research needs to be conducted to learn more about these whales.  The possibility that one of them may be killed by a Makah harpoon is completely unacceptable.  These 10 to 12 whales were not accounted for in the DEIS and nothing has been done to ensure their protection.  According to the current wording of the DEIS, the death of one of these whales would not even count toward the predetermined number of whales the Makah are allowed to take from the PCFA before the hunt is stopped.  This needs to be looked at much more closely.  



3) The Makah claim “cultural rights” to whaling.  The last two  whales they took were NOT  done in any traditional way, not spiritually or in the old tradition.  They didn’t even “use” the whale food.  Slavery  used to be a cultural right, child labor used to be a cultural norm.  This is the 21st  century and killing these gentle giants for any reasons is barbaric. 



4) There is no humane way to kill a whale.  It cannot be done quickly or painlessly.  These are sentient animals who feel pain and quite likely grieve for one another.  The explosive harpoons or grenades mentioned in the DEIS as a humane alternative are anything but.  Japan and Norway, who both use these devices, report that 60% and 20% of whales respectively do not die instantaneously from these weapons.  The explosive harpoons and grenades can penetrate the whale’s body up to a foot before it explodes, which then tears the whale apart from the inside but doesn’t always kill it.  Frequently a second explosive harpoon is needed because the first one causes massive injuries and shock but not death.  Dr. Harry Lillie, a whaling ship’s physician in 1946 was quoted as saying “The gunners themselves admit that if whales could scream the industry would stop, for nobody would be able to stand it.”  I contend that the whales do scream and if we were in their world listening, we would hear it.



5) It is unsafe to use an explosive harpoon or a high caliber rifle in the areas where this hunt would be occurring.  Endangered Killer Whales and Humpback Whales frequently traverse these regions.  Within the last month there have been reports of Southern Resident Killer Whales swimming right by Neah Bay and Cape Flattery, with photos to prove it.  These animals can literally pop up anywhere with no warning and could end up in the crossfire of a Makah hunt.  With only 87 Killer Whales in this endangered Southern Resident population, the risk is unacceptable.



I strongly feel that the Makah’s request to hunt Gray Whales should be denied for the above reasons.  However I do feel that they should be compensated for their loss in some other way, whether monetarily or with assistance in establishing another industry.  But since that alternative was not considered in the DEIS the only option is vote for alternative 1: no whaling.



Sincerely,



Nikki Ruggiero, RN



Certified Marine Naturalist



Licensed Wildlife Rehabilitator 



135 Quail Crossing Road



Friday Harbor, WA 98250 








From: stopthehunt@aol.com
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 11:02:35 AM
Attachments: Microsoft Word - Makah DEIS letter.pdf 


Dear Steve Stone, 
 
Attached please find a copy of a letter regarding the Makah DEIS. 
 
Thank you.


It's time to go back to school! Get the latest trends and gadgets that make the grade on AOL 
Shopping. 



mailto:stopthehunt@aol.com

mailto:MakahDEIS.nwr@noaa.gov

http://shopping.aol.com/back-to-school?ncid=aolins00050000000007
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Dear Steve Stone: 



 



I am writing to comment on the Draft Environmental Impact Statement for the Makah’s 



request to hunt Gray Whales, and to urge you to deny their request for the following reasons: 



 



1) Section 1.2.2 of the DEIS states that the treaty of 1855 “expressly provides for the right 



to hunt whales”.  This is an incorrect statement.  The wording of the treaty is, at best, 



vague.  It states, “the right of taking fish and of whaling or sealing at usual and 



accustomed grounds and stations is further secured to said Indians in common with all 



citizens of the United States”.  This means that the Makah were expressly given the 



same rights as other U.S. citizens in regards to whaling.  U.S. citizens are required to 



follow the Marine Mammal Protection Act, and therefore by the wording of the treaty, 



the Makah should have the same requirement without exception.  This particular 



sentence in the treaty has repeatedly been ignored during the ongoing process of granting 



the Makah permission to hunt Gray Whales.  This is likely due to a sense of guilt over 



the number of other native treaties already abrogated by the U.S. government.  However, 



Gray Whales should not have to pay the price for the mistakes of our ancestors.  



Furthermore, the only reason the Makah were given a quota for Gray Whales was 



because of a backdoor trade with Russia exchanging part of their Gray Whale quota with 



part of the U.S. Bowhead quota.  This trade should have been illegal under CITES. 



2) The law clearly states that Washington and Oregon have some ability to limit the 



exercise of Indian treaty rights for conservation purposes.  Gray Whales should fall 



under this category because of the following: 



a) Gray Whales are the only species of whale to have lost entire populations due to 



whaling.  Two Atlantic populations have been gone for centuries and the Western 



Gray Whale is on the brink of extinction and listed with the IUCN as critically 



endangered.  This leaves the Eastern Pacific population, representing a mere ¼ of the 



historical population, as the only viable one left in the species.  This fact alone 



should be enough to offer them permanent protection for conservation purposes. 



b) A recent study by the SeaDoc society shows that Gray Whales are extremely 



important to the survival of declining seabirds due to their method of feeding.  This 



is also a reason why they should be protected for conservation purposes. 



c) A recent study found that the historical population of Eastern Pacific Gray Whales 



might have been much higher than originally thought, possibly closer to 100,000 



than 20,000.  This study has not been mentioned in the DEIS but it seems like more 



research should be conducted on that subject before any more management decisions 



are made and certainly before whaling is approved. 



d) There have been some alarming observations recently in the migration patterns of the 



Eastern Pacific Gray Whale.  Some scientists believe that the benthic food source of 



Gray Whales is disappearing in the Bering and Chukchi Seas, possibly due to global 



climate change, and the whales have to travel further north into the Beaufort Sea to 



find food.  This causes them to reach their feeding grounds later and they must stay 



longer in order to build up enough blubber to sustain them through the winter.  This 



could be throwing off the timing of the entire migration and, indeed, more calves are 



being born along the migration south than is normally seen.  In addition, more skinny 



and emaciated whales are being observed in the breeding lagoons of Baja California.  



None of these issues have been mentioned in the DEIS but they need to be looked at 



more closely.  Scientists who study these whales at every point in their migration 











should start comparing and sharing data, similar to the project SPLASH done with 



Humpback Whales. 



e) There is a special group of Gray Whales that returns to Puget Sound each spring to 



feed on Ghost Shrimp.  They appear around Whidbey and Camano Islands in March 



or April and remain in the area for several months before they depart for areas 



unknown.  One of these whales, #49 “Patch” has been photographed in Puget Sound 



for over 20 years.  John Calambokidis of Cascadia Research does not consider these 



10 to 12 “resident” Gray Whales to be part of the Pacific Coast Feeding Aggregation 



as they have never been seen anywhere except Puget Sound.  It is unclear where they 



are coming from and where they go once they leave Puget Sound.  It is obvious that 



more research needs to be conducted to learn more about these whales.  The 



possibility that one of them may be killed by a Makah harpoon is completely 



unacceptable.  These 10 to 12 whales were not accounted for in the DEIS and 



nothing has been done to ensure their protection.  The death of one of these whales 



would not even count toward the predetermined number of whales the Makah are 



allowed to take from the PCFA before the hunt is stopped for the year.  This needs to 



be looked at much more closely.   



3) There is no humane way to kill a whale.  It cannot be done quickly or painlessly.  These 



are sentient animals who feel pain and quite likely grieve for one another.  The explosive 



harpoons or grenades mentioned in the DEIS as a humane alternative are anything but.  



Japan and Norway, who both use these devices, report that 60% and 20% of whales 



respectively do not die instantaneously from these weapons.  The explosive harpoons 



and grenades can penetrate the whale’s body up to a foot before it explodes which then 



tears the whale apart from the inside but doesn’t always kill it.  Frequently a second 



explosive harpoon is needed because the first one causes massive injuries and shock but 



not death.  Dr. Harry Lillie, a whaling ship’s physician in 1946 was quoted as saying 



“The gunners themselves admit that if whales could scream the industry would stop, for 



nobody would be able to stand it.”  I contend that maybe whales do scream and if we 



were in their world listening, we might hear it. 



4) It is unsafe to use an explosive harpoon or a high caliber rifle in the areas where this 



hunt would be occurring.  Endangered Killer Whales and Humpback Whales frequently 



traverse these regions.  Within the last month there have been reports of Southern 



Resident Killer Whales swimming right by Neah Bay and Cape Flattery, with photos to 



prove it.  These animals can literally pop up anywhere with no warning and could end up 



in the crossfire of a Makah hunt.  With only 87 Killer Whales in this endangered 



Southern Resident population, the risk is unacceptable. 



 



 



I strongly feel that the Makah’s request to hunt Gray Whales should be denied for the above 



reasons.  However I do feel that they should be compensated for their loss in some other 



way, whether monetarily or with assistance in establishing another industry.  But since that 



alternative was not considered in the DEIS the only option is to vote for alternative 1: no 



whaling. 



 



 



Sincerely, 



Cindy Hansen 













From: Dan Spomer
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 9:20:18 AM
Attachments: Comment Letter DEIS.doc 


Please find attached my comments to the Makah Whaling DEIS.
 
If the comments sound vaguely familiar, it’s only because this version of the DEIS 
sounds vaguely familiar.
 
If you have any trouble with the attachment, please feel free to contact me before 
the very, very short deadline expires.
 
Regards,
Captain Dan Spomer
PO Box 123
Sekiu, WA 98381
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MAKAH WHALE DEIS


 



 



Prepared by



Captain Dan Spomer



PO Box 123, Sekiu, Washington 98381 



Submitted: August 15, 2008


I read through the Draft EIS several times, and have one major issue with NMFS: I want those hours of my life back again.


The more things change, the more they stay the same. Thus, I am recycling my PREVIOUS comment letter to you in response to NMFS’ recycling of their previous work.



This issue seems to have more in common with a Class B horror movie than with official government policy. In a class B movie, just when you think it is safe to relax, the zombie leaps back from the dead to terrorize the principles. Also like a poorly made horror movie, the zombie can (and will) come back just as often as the director can get away with it in the script. If he so desires, the director can have the zombie killed twenty times, but make it arise from the dead yet again and scare the audience twenty one times. It is the nature of low-brow, low-quality films to get the most bang for the buck, which usually leads to illogical, implausible plot twists to keep the audience from leaving the theater.



And that’s really what we’re dealing with here: The Makah whaling issue is the zombie, NMFS is directing a very poorly made horror film, and the American public is being forced to “look in the basement” one more time, even though everyone watching this pathetic movie knows exactly what is going to happen when we do get down to the basement. 



In this particular half-witted production, the only way the public is going to get anything acceptable is for another director to step in. 



NMFS is incapable of producing anything even remotely unbiased on this issue and should step down from any involvement with this DEIS. A documented history of bias, lying, redacted documents, moronic public quotes and blatant institutional bias leave NMFS no other choice but to step aside. However, If NMFS does continue as the lead agency in the production of this DEIS, I am convinced it will have as much “pro-whaling bias” as the original and subsequent Environmental Assessments (EA) issued in 1997 and 2001, because NMFS has never shown a willingness to take the “hard eyed look” at this issue that logic, common sense (not to mention the Ninth Circuit Court of Appeals) demands.


NMFS has twice now opted for a predisposed and politically influenced finding of “no significant impact,” even as the agency has lost twice in federal court in trying to justify their obviously flawed position. NMFS and NOAA have acted shamefully and have betrayed the trust of the American people for well over nine years now on this matter. It remains quite remarkable that the only reason the agency is now complying with the National Environmental Protection Act (NEPA) and the Marine Mammal Protection Act (MMPA) is because of legal action brought by concerned citizens. Said another way, ordinary citizens had to force the agency to do its job.


 



We protest in the strongest possible manner the behavior of NMFS and NOAA to date on this issue. While paying lip service to the concept of “public involvement,” NMFS and NOAA have shown a blatant and callous disregard for any opinion, comment or question that dares to cross over the “company line,” namely, both agencies’ biased and predisposed attitude on this issue. If you don’t believe us, simply read the rulings of the Ninth Circuit Court of Appeals in the two previous court decisions, or listen to the audio recording of oral arguments in front of that same court on October 28, 2002. There, the justices noted that:


"They [NMFS] switched gears because the TRIBE switched gears.”
 (Emphasis ours)


  



NMFS’ record on the Makah whaling issue is nothing short of embarrassing:



· The original EA, issued in 1997, was challenged in court shortly thereafter, and was convincingly struck down by the Ninth Circuit Court of Appeals in June of 2000.



· The second EA, issued in 2001, was challenged in court shortly thereafter (again), and was convincingly struck down (again) by the Ninth Circuit Court of Appeals in December of 2002.
 



 



 If this DEIS is as defective in process or content as previous assessments, or displays anything other than an “objective evaluation free of the previous taint,” as ordered by the Ninth Circuit Court of Appeals, we are certain that this DEIS will also be challenged in the U.S. courts, a venue where NMFS’ record is not very impressive lately. 



 



Two assessments, two lawsuits, followed by two convincing losses by the federal government? Is this the perception that NMFS chooses to present to the American people? Is NMFS so stubborn and bent toward a predisposed result that they will waste the resources of the American people in blindly pursuing a course of action that makes a mockery of the public’s involvement? When will NMFS get the hint that the very basic premise of their position just might be wrong, illegal and unjustifiable? What will it take for NMFS to come out and say, “Look, our position is obviously flawed, and in order to fulfill our agency’s obligations to the American people and uphold federal law, we’re going to take another look and see if we just plain made a mistake in promoting this whale hunt?”



Interestingly, it should be noted that NMFS has found itself on the wrong end of the law on a growing number of occasions. One report concludes that ten percent of NMFS staff is involved defending the agency from lawsuits! TEN PERCENT! 
 Also of note, NMFS is experiencing an increasing number of losses in court, as detailed in a report issued by the National Academy of Public Administration. Whereas NMFS was winning 83 percent of its cases prior to 1997, from 1998 to 2001, their record is 19 wins and 23 losses.
 



While numbers like that will get you fired in private business and professional sports, apparently it is “business as usual” for NMFS. We think these numbers indicate an agency-wide management problem, which should be at least discussed in the DEIS.



 



The Academy concluded that “appropriate alternatives must be studied, developed and described when preparing EAs and EISs.” The Academy report also noted the following: 



“In recent years, NMFS’ record under NEPA has not been good. Courts have become increasingly adamant that the agency must conduct adequate EAs that consider reasonable alternatives and cannot use EISs dating back fifteen to twenty years. The cumulative effects of the many federal actions impacting fisheries must be considered.”



NMFS representatives have certainly done nothing to clear the “previous taint” or “pro-whaling bias” from previous assessments, either in 1997 or 2001. On February 1, 2001, NMFS spokesman Brian Gorman stated: “One unalterable fact exists that the anti-whaling groups can't stomach. The Makahs have an absolute treaty right to whale. We can't ignore their treaty. We can't say that a large portion of the population doesn't want you to go whaling, so we are going to ignore the contract we signed with you 150 years ago."



 



Further media reports indicate the completely expected predisposition and bias of previous assessments:



 



  “Although one of the alternatives under consideration rejects the hunt completely, there is virtually no chance the Fisheries Service will go that route.”
 



 



The following memo shows yet another example of institutional bias regarding the Makah whaling issue. It should be noted that this memo was written before the 2001 Final EA was released: 



 



“National Ocean Service (NOS) Olympic Coast Sanctuary staff is finalizing the consultation process for the Makah whaling Environmental Assessment. Whaling is anticipated to resume sometime this summer.”
 (Emphasis ours)  We are left wondering just how the NOS came to this conclusion before the Final EA was even released! 



On August 25, 2005, Brian Gorman again indicated the outrageous pro-whaling bias of NMFS by stating “that it might be months more to grant a waiver (after 



the EIS) from the MMPA”
 as if it were a done deal, and "the bottom line is, we support the tribe's treaty right to hunt whales.
" And after the Ninth Circuit Court’s decision in Anderson v.  Evans, Gorman was quoted as saying; “Clearly, we're disappointed."
 Disappointed? Why? Is NMFS disappointed because the Court upheld federal law? What kind of statement is that coming from the official NMFS spokesman? Could Gorman possibly be any more blatant in confirming the institutional bias in NMFS inherent to this issue?


 



Now NMFS has the gall to ask the American people to trust them as the agency prepares a DEIS?



The responsible agencies are bound here by court mandate and federal law to comply with the National Environmental Protection Act (NEPA). NEPA is the "basic national charter for protection of the environment." 40 C.F.R. § 1500.1.



 



The fundamen​tal objective of NEPA is to ensure that an “agency will not act on incom​plete infor​mation only to regret its decision after it is too late to cor​rect.” 



 Accordingly, agencies are obligated to “make relevant environmental information -- including ‘[a]ccurate scientific analysis’ and ‘expert agency comments’ -- ‘available to public officials and citizens before decisions are made and before actions are taken.’”



 



The purpose of these requirements is to ensure that agencies do not use the NEPA process to “rationalize or justify decisions already made,” or take action prior to the NEPA process that “limit[s] the choice of reasonable alternatives.”



Among the critical purposes of the statute are to "insure that environmental information is available to public officials and citizens before decisions are made and actions are taken," and to "help public officials make decisions that are based on understanding of environmental consequences."  Id. at § 1500.1(b)-(c)



 



In determining whether an Environmental Impact Statement (EIS) is required, the agency must analyze both the "context" and "intensity" of the impacts of the proposed action. Id. at § 1508.27. 



 



As to "context," the agency must consider such factors as whether the action has impacts on "society as a whole, the affected region, the affected interests, and the locality." Id. at § 1508.27(a). 



 



As to "intensity," the agency must consider whether the action involves "[u]nique characteristics of the geographic area such as proximity to historic or cultural resources, park lands, prime farmlands [and] ecologically critical areas," Id. at § 1508.27(b)(3); 



 



"[t]he degree to which the effects on the quality of the human environment are likely to be highly controversial," Id. at §1508.27(b)(4);



 



"[t]he degree to which the action may establish a precedent for future actions with significant effects or represent a decision in principle about a future consideration," Id. at §1508.27(b)(6);




"the degree to which the action is related to other actions with . . . cumulatively significant impacts," Id. at § 1508.27(b)(7); 



 



and whether "the action threatens a violation of Federal . . . law or requirements imposed for the protection of the environment." Id. at § 1508.27(b)(10) 



 



The presence of one or more of these factors should result in an agency decision to prepare an EIS. (Public Service Co. of Colorado v. Andrus, 825 F.Supp. 1483, 1495 (D. Idaho 1993)).



 



If, after fully evaluating these factors, an agency decides not to prepare an EIS, “it must supply a convincing statement of reasons to explain why a project’s impacts are insignificant.”
 This “statement of reasons is crucial to determining whether the agency took a ‘hard look’ at the potential environmental impact of a project.”



 



We are pleased to make NMFS aware of the CEQ regulations at §1508.13, which defines a "Finding of No Significant Impact (FONSI) as a document "presenting the reasons why an action . . . will not otherwise have a significant effect on the human environment and for which an environmental impact statement therefore will not be prepared.” 



 



We wish NMFS in general, and NMFS spokesman Brian Gorman in particular, to take note of the highlighted term “human” and the context in which it is used.



 



[T]o prevail on a claim that [a federal agency] violated its statutory duty to prepare an EIS, a ‘plaintiff need not show that significant effects will in fact occur.’  It is enough for the plaintiff to raise “substantial questions whether a project may have [a] significant effect’ on the environment.”
 (Emphasis ours)



In our previous comment letters in response to previous EAs, we stated that  “an Environmental Assessment alone does not properly address the issue of Makah whaling; an Environmental Impact Statement is not only necessary from a logical point of view, it is required by law. “ At least NMFS is finally, if not begrudgingly, complying with at least one federal law- NEPA. It only took two orders from Ninth Circuit Court of Appeals to make that happen.


 



It is an undeniable fact that this issue has had a major impact on "society as a whole, the affected region, the affected interests, and the locality." It is an undeniable fact that the effects of this issue "on the quality of the human environment are likely to be highly controversial." Based on two separate court rulings, it is quite obvious that this issue "threatens a violation of Federal . . . law or requirements imposed for the protection of the environment."



INTERNATIONAL WHALING COMMISSION



We now wish to comment in advance on what will no doubt be a cornerstone of NMFS strategy in the pending DEIS, repeatedly (and wrongly) championed in previous assessments, and stated thusly in the 2001 Final EA:



 



 "In 1997, the International Whaling Commission (IWC) approved a quota of 620 gray whales for an aboriginal subsistence harvest during the years 1998 through 2002
."



 



 This statement was misleading, is misleading and continues to be misleading. If NMFS continues to use this line in their efforts to confuse and befuddle the American people, we will continue to strongly oppose that deceptive practice. 



Now NMFS is stating that: “At its 2002 annual meeting, the International Whaling Commission (IWC) approved a quota of 620 gray whales for an aboriginal subsistence harvest for the years 2003 through 2007. The basis for the quota was a joint request by the Russian Federation (for a total of 600 whales) and the United States (for a total of 20 whales). The subsistence and ceremonial needs of the Makah Indian Tribe were the foundation of the United States' request to the IWC.”




 In a low-brow horror film, this is where the door starts creaking and the sound of menacing footsteps approach.


 The casual reader of the above paragraph could perhaps ascertain that there was a quota for NMFS to “give” to the Makah, when it fact, that is untrue. We will document this quite thoroughly (below), but stated quite simply here, NMFS will need to do a far better (and more thorough) analysis of this crucial point in the pending EIS than it has done in the past. We suggest a good starting point for NMFS would be to tell the truth for once.



 



It is well established that the U.S. government, at the behest of the Makah Tribe, submitted requests to the IWC in 1996 and 1997, requesting a quota of gray whales for the Makah Tribe. It is also well established that the U.S. government was forced to abandon this request at the 1996 meeting due to strong opposition from the member nations of the IWC, the Congress of the United States, and a large number of citizens, both from the U.S. and abroad.



 



 The U.S. delegation, forced to abandon its 1996 and 1997 efforts on a “stand-alone” Makah quota, was forced to resort to “back-door” dealings with the Russian delegation. The details surrounding this "Russian deal" are gradually coming to light, but it should be noted that the U.S. government has been less than enthusiastic in releasing the full story, preferring instead to parcel out various memos and notes, many of them redacted. In fact, the responsible agencies have been rather stubborn in sharing any factual evidence on this “Russian deal” whatsoever. 



 



None other than former Makah Tribal Chairman Ben Johnson, Jr. wrote:



 



"To go to the length of negotiating with the Russian government to obtain an agreement to share the gray whale quota was remarkable..."



 



Remarkable, indeed. Other adjectives that come to mind are “illegal” and “unethical.” We are convinced, based on the small amount of information made available by the U.S. government so far, that the truth of the "Russian deal" will eventually reveal a willful and deliberate attempt on the part of the U.S. government to circumvent federal law. It’s only a matter of time before the truth will come out.


 



Typical of this subterfuge is the following e-mail:



 



"Dr. Baker, after leaving you in Tokyo, Bob Brownell and I traveled to Barrow for what we thought were going to be fairly routine meeting with the AEWC and with representatives from Russian Native groups and the Russian Government.”




(PAGE AND A HALF REDACTED)




”The following plan has been discussed with the IWC team and all agree that it is a promising approach. If you agree, then we will take action as noted below under implementation. The U.S. proposal: In 1997, the U.S. and Russia would jointly seek bowhead and gray whale quotas which meet the combined needs of our respective Native groups for each species;” (REDACTED) 



 



“These quotas would begin in 1998 and last for as long as possible- AEWC suggested 10 years!"




(TWO PAGES REDACTED)




"If all U.S. parties agree, then the IWC team needs to flesh out the proposal in preparation for a bilateral meeting in Russia to develop the joint proposal to IWC and agree on its bilateral aspects. In Barrow, we tentatively spoke of meeting in Moscow in July to do this."



 



Here is another example of how the U.S. government is keeping details of the “joint quota” strategy away from the public:



 



"The Makahs are aware that the U.S. can work with Russia and present a "combined" request with the Russian Federation at this year's IWC meeting. The Makahs are very receptive to a sharing arrangement in which they are on an equal footing with the Russian natives."




(THREE AND A HALF PAGES COMPLETELY REDACTED)




On a side note, I contend that NMFS has produced more redacted documents on the Makah issue then the entire federal government has produced on any number of classified or controversial issues!


NMFS claims that a joint quota was given to the Chukotka and Makah tribes, but after repeated requests by conservation and anti-whaling groups, the U.S. has still not released any documentation that corroborates this claim, even though such documentation would go far in strengthening their position. 



The Ninth Circuit Court of Appeals addressed this issue three separate times in the December 20, 2002 opinion in ‘Anderson v. Evans’:



· “…it appears that the IWC quota language concerning the aboriginal subsistence exception was left purposely vague. The quota issued jointly to Russia and the United States was limited to whaling by aboriginal groups “whose traditional aboriginal subsistence needs have been recognised.” Conspicuously absent from this phrase is any delineation of who must do the recognizing or how.”


· “We cannot tell whether the IWC intended a quota specifically to benefit the Tribe. (emphasis ours) Even if timing and specificity were no problem, the surrounding circumstances of the adoption of the Schedule cast doubt on the intent of the IWC to approve a quota for the Tribe.”



· “Because the IWC adopted the “has been recognised” language in response to opposition to the Tribe’s whaling, and because it was not a foregone conclusion that the Tribe would satisfy the definition of aboriginal subsistence whaling, the IWC’s intent to approve a whaling quota for the Tribe has not been demonstrated. (emphasis ours) The “expressly provided for” requirement of § 1372(a)(2) is not satisfied.”


It must be noted that at this point, there exists not ONE SINGLE DOCUMENT to corroborate the U.S. government’s claim of an IWC-approved "quota" for the Makah Tribe. We invite NMFS to prove us (and the 9th Circuit Court of Appeals) wrong on this matter, as much of the government’s legal justification of the Makah whale hunt rests on this vital point. However, the onus is on NMFS to prove such authorization exists, NOT on the public to prove it does not. 



Obviously, personal opinions and vague interpretations by various individuals have been floating around for some time on this issue. However, the American public demands that the evidentiary lack must be filled from the text of IWC resolutions and the debate of record.


 



Instead of proof, NMFS offers instead a press release crafted by the U.S. IWC delegation
 during the 1997 IWC meeting in which they unilaterally claim IWC approval for whale-hunting activity by the Makah Tribe. 



 



The press release states, in part; “The International Whaling Commission today adopted a quota that allows a five-year aboriginal subsistence hunt of an average of four non-endangered gray whales a year for the Makah Indian Tribe.”



 



 This press release is an entirely inaccurate interpretation of what actually transpired at the 1997 IWC meeting. Not only do we reject this document as misleading and utterly false; we claim that NMFS issued this press release as part of well-orchestrated campaign to mislead and confuse the American people.



 



The U.S. claim of a "quota" via this press release is further undercut by comments in a letter from the Department of Justice regarding that document:



 



 “[The press release] is not an official document of either the federal government or the IWC. The “press release” does not represent the final official action of the IWC. This document is no more relevant to the federal decisions in this case than a newspaper article reporting on the events at the IWC.“
 (Emphasis ours)



 



To date, NMFS has refused to address a very specific question regarding this matter: We ask that question again here:



 



If the one and only existing document offering “proof” of an IWC-approved quota for the Makah tribe is not recognized as an official document by the U.S. Department of Justice, nor as official action of the IWC, why does NMFS continue to insist that such a quota was given?


 



We demand that NMFS properly address this question in the pending EA, and put a halt to the trickery and confusing misinterpretations previously (and currently) put forth to the American people. 



 



We contend that the U.S. government has absolutely no documentation to back their claim of an IWC-approved quota that could possibly apply to the Makah Tribe and challenge NMFS to produce such documentation.  We further demand that such documentation be submitted, included and discussed IN DETAIL within the pending DEIS. 



 



Further, if NMFS wishes to gain the trust of the American people on this matter, they must make available the redacted documents mentioned above, as well as any other relevant redacted documents.  We demand that NMFS do just that, and do so immediately. These documents MUST be made available in the pending DEIS.



 



Why does NMFS continue to claim that their behavior and decision-making in the Makah whaling issue has been above-board and honest, yet the agency still feels compelled to redact a great number of documents associated with that issue?



 




 We would like to add that a number of member nations of the IWC have gone on record stating that they recognize a quota given in 1997 to the Chukotka people of Russia, but that they explicitly do NOT recognize any such quota given to the Makah Tribe. 



 



The Australian IWC delegation issued a statement in response to the US delegation’s press release, declaring that;  



 



“The Australian delegation made it clear that it accepted the Chukotka Natives’ request and claim clearly met the requirements of the… amendment in relation to the recognition of both traditional subsistence and cultural needs; whereas the request and claim of the Makah people did not.” 
 (Emphasis ours)



 



Further in the statement, the Australian delegation questions the accuracy and, indeed, the integrity of the US delegation, especially as it applies to the U.S. delegation’s 1997 press release; 



 



“The Australian delegation has noted a News Release issued by the United States delegation which claims, inter alia, that the Commission has:



 “Adopted a quota that allows a five year aboriginal subsistence hunt” by the Makah people;



 



Indicated “its acceptance of the United States’ position that the Makah Tribe’s cultural and subsistence needs are consistent with hose historically recognized by the IWC”, and



 



“Recognised the cultural and subsistence need of the Makah Tribe.”



 



“The Australian delegation explicitly rejects each of these claims as false (Emphasis ours) and as giving an entirely erroneous interpretation of both the schedule amendment as passed (with the Australian further amendment) and the decision of the Commission itself.”



 



Further comments from the Australian delegation:



 



“Claims that the passage of the schedule amendment (as further amended by the Australian initiative) constitute an acceptance or recognition by the Commission of the validity of the Makah claims are false.” (Emphasis ours)



“Clearly the Commission, as the only competent authority in the matter, has recognised the claims of the Chukotka Natives but not those of the Makah people.” (Emphasis ours)



 



We note also that the Australian delegation was not alone in contesting the US delegation’s falsehood. The IWC delegation from the United Kingdom stated that in agreeing to the referenced quota, it “made it clear that our agreement did not imply that we accepted the validity of the case made on behalf of the Makah.”
 (Emphasis ours)


 



Even Dr. Ray Gambell, then Secretary of the IWC, wrote in 1997
; “The IWC has specifically not passed a judgment on recognising or otherwise the claim by the Makah Tribe, since the member nations were clearly unable to agree.” (Emphasis ours)



 



We further note that other countries expressed grave doubt and concern over the Makah issue at the 1997 IWC meeting. Herewith are a number of comments from the minutes of that meeting:
 



 



“Many delegations… referred to previous debates on this issue concerning the lack of continuation and the inability of the Makah to show that the nutritional need met the criteria required under aboriginal subsistence. They were sympathetic to the efforts of the indigenous people… but still felt that the aboriginal subsistence criteria had not been met. The strict requirements for aboriginal subsistence had not been shown.”



 



“Spain queried the legal aspects of the domestic treaty and USA international obligations under the ICRW.”



 



“A number of delegations expressed the view that the domestic obligations of the US Government were not to be considered by the IWC and should in no way affect the USA’s obligations under this and other international treaties.”



 



“Many delegations drew a distinction between the (Chukotka and Makah) requests.”



 



“(Australia) called on the USA to prevent a resumption of whaling by its citizens.”



 



The Netherlands, Switzerland, Spain, Chile, Brazil, South Africa and the Solomon Islands indicated that they would not break a consensus, reservations were expressed on the Makah need.”



 



“New Zealand also supported the Chukotka request but a personal visit by the Commissioner failed to find the Makah need and was disappointed with the link between the two requests.”



 



Further, the Marine Mammal Commission has verified that a serious discrepancy exists in the U.S. claim. In reference to the 1997 IWC meeting, the Commission states that; “Other delegations at the meeting, however, were less sure that the IWC had acted to recognize the subsistence and cultural needs of the Makah and contended that the tribe was not entitled to take gray whales."
 (Emphasis ours)



 



We also direct your attention to an Amicus Brief filed in the Metcalf v. Daley case, in which Chris Stroud of the Whale and Dolphin Conservation Society states:



 



“…As a signatory to the ICRW, the USA has recognized that the IWC is the only competent body to issue quotas for aboriginal subsistence hunts, and that only the IWC can authorize an aboriginal subsistence claim through its recognition of a " needs " claim.  Hence, the addition of the phrase " whose traditional aboriginal subsistence and cultural needs have been recognized "-- even without the extra words " by the IWC "--should be sufficient to establish that the IWC must specifically recognize each group's aboriginal subsistence needs before it can be authorized to hunt whales.”
 (Emphasis ours)



 



Ex-congressman Jack Metcalf (R-WA) stated on the floor of the United States Congress:  



 



“The United States intends to take four gray whales from the Russian quota and allocate them for harvest by the Makah tribe in Washington State. However, many delegates to the IWC are now saying that they did not approve the controversial Makah proposal.” (Emphasis ours)




“Evidently, as I stated on the floor, on the House floor last night, the United States has tried to go through the back door by cutting a deal with the Russians and their quota, because they were facing almost certain defeat if the Makah issue were dealt with on its own merits.



 



The U.S. delegation leader, Will Martin, stated at a press conference in Monaco that the Makah hunt had been approved. He has since been forced to back away from this statement. (Emphasis ours) This is another example of a misleading statement of fact by the U.S. delegation in Monaco.



 



Throughout this process, they have relied on strong-arm pressure tactics, misleading information and clever propaganda to distort this issue. The Makah just have not demonstrated and aboriginal subsistence need, which is what the IWC regulations have always required. 



 



The Australians have stated that their amendment, which was added to the United States - Russian proposal was added to prevent the Makah allocation, due to a lack of demonstrated subsistence need. The Makah have claimed a cultural need as subsistence.




If accepted, this will now open the door for more quota increases around the world. Japan has already stated the desire to allow four villages on the Taiji peninsula with no subsistence need to be granted a cultural quota. Iceland, Ireland, Norway, China, where will it end?”





In summary, NMFS can proceed no further in either approving or disapproving whale killing by the Makah Tribe before undeniable documentation of an IWC-approved quota for such activity is released to the public and included in this process. NMFS is presently acting illegally and in violation of its obligations as a member nation of the International Whaling Commission. Indeed, NMFS has acted capriciously and with much sleight-of-hand on this issue, and we insist that the issue be addressed honestly, fully and directly.



 



We are pleased to remind NMFS that the U.S. government may not assign its domestic aboriginal tribes the right to hunt whales unilaterally without the recognition of the IWC. The U.S. Whaling Convention Act of 1949 explicitly requires IWC recognition of subsistence need for any U.S. tribe that intends to kill whales. We add this reference to assist NOAA and NMFS in their search for further information while addressing this issue in an open, honest and unbiased manner.



 



 If NMFS cannot provide proper documentation of IWC recognition in the pending EA, then their actions on behalf of the Makah Tribe must be considered illegal. 



 



Given NMFS’ extensive and continuing record of deception, political chicanery and sleight-of-hand on this issue, we regrettably anticipate further trickery at upcoming IWC meetings. It can not be stated enough times that NMFS is duty-bound to the American people (and ordered by the Ninth Circuit Court of Appeals) to address this issue openly, honestly and in an unbiased manner.



 



We also would like to bring your attention to the assertion made in Section 2.2 of the 2001 Makah whaling draft EA, and subsequently endorsed in the Final EA; "The ICRW specifically states that the IWC may not allocate specific quotas to any particular nationality or group of whalers." We respectfully disagree.



 



We challenge the accuracy of this statement and protest its’ anticipated use in the pending EA. We insist that NMFS provide proper reference to this statement- very general references were made to this point, but not in any helpful detail.



 



The ICRW does state that; " (The Commission) shall not involve restrictions on the number or nationality of factory ships or land stations, nor allocate specific quotas to any factory or ship or land station or to any group of factory ships or land stations."



 



Nowhere does the ICRW refer to "specific quotas to any particular nationality or group of whalers," but only to factories, ships or land stations." The 2001 Final EA is incorrect on this matter. Such generic quotes serve only to mislead the public, and deny citizens the chance to properly research and respond to such assertions.



 



Regardless, we are pleased to share with you the fact that the IWC does, in fact, specify quotas based on nationality. We refer to an easily accessed page on the IWC web site
 entitled; "Catch limits for aboriginal subsistence whaling," whereby the IWC "reviewed catch limits of stocks subject to aboriginal subsistence whaling."  



 



The following limits have been agreed:



 



"Bering-Chukchi-Beaufort Seas stock of bowhead whales (taken by Alaskan Eskimos and native peoples of Chukotka) - The total number of landed whales for the years 1998, 1999, 2000, 2001 and 2002 shall not exceed 280 whales, with no more than 67 whales struck in any year (up to 15 unused strikes may be carried over each year)."



 



"West Greenland fin whales (taken by Greenlanders) - An annual catch of 19 whales is allowed for the years 1998, 1999, 2000, 2001 and 2002."



 



"West Greenland minke whales (taken by Greenlanders) - The annual number of whales struck for the years 1998, 1999, 2000, 2001 and 2002, shall not exceed 175 (up to 15 unused strikes may be carried over each year)."



 



"Humpback whales taken by St Vincent and The Grenadines - for the seasons 2000 to 2002, the annual catch shall not exceed two whales."



 



It should also be noted that none other than the State of Washington officially reports; “The IWC aboriginal subsistence whaling category currently allows whaling by indigenous people in Russia, The United States (Alaska), Denmark (Greenland), and St. Vincent and the Grenadines.”



 



We note with interest the minutes of the 1997 IWC meeting, which indicate; “The USA renewed its request for a quota of up to five gray whales for the Makah tribe.”



 



This begs the obvious question: If a specific quota was not required, why was it sought?



 



These specific examples clearly negate the U.S. government's assertion (Section 2.3) that a joint quota "is the only mechanism by which the Commission recognizes the needs of an aboriginal group…" This assertion is misleading and utterly false.



 



Apparently, NMFS would have the American people believe that the IWC may not issue quotas to any particular group or nationality, yet the record indicates the U.S. government sought exactly that at the 1997 IWC meeting.



 



 The U.S. abandoned this effort in favor of subterfuge only when it realized that it would fail. We again state that we are still investigating the circumstances surrounding the "Russian deal" and, based on the small amount of information made available by the U.S. government so far, are convinced that the truth of the "Russian deal" will reveal a willful and deliberate attempt on the part of the U.S. government to circumvent federal law.



 



The record also indicates that quotas based on nationality are not only allowed, they are commonplace. They are also commonly referred to by any number of governmental bodies and authorities.



 



Further documentation reveals the true nature of the US government’s activity in obtaining a specific quota for the Makah Tribe. Again, the U.S. government’s argument carries no weight and raises the glaring, obvious question: If a specific quota was not required, why was it sought?



 



We direct your attention to the following documents, which clearly indicate that a specific quota was not only sought by the U.S. government, such a quota was considered vital:



 



“…Notwithstanding these points, we are willing to seek IWC approval for our interim ceremonial and subsistence whaling proposal…”



 



“Shall we seek IWC approval of a U.S. gray whale hunt? …the IWC has never given the U.S. a gray whale quota… the United States told the IWC in 1990 that it had no further interest in taking gray whales.”



 



“NOAA, through the U.S. Commissioner to the IWC, will make a formal proposal to the IWC for a quota of gray whales for subsistence and ceremonial use by the Makah Tribe.”



 



“NMFS is promulgating a proposed rule to revise 50 CFR part 230… it proposes to broaden the current mechanism for regulating whaling authorized by the International Whaling Commission (IWC) to allow for the future possibility that the IWC would grant quotas to the United States for Native American groups other than the currently authorized Alaska Eskimo Whaling Commission.”
 (Emphasis ours)



 



Are we to believe that the DEIS will speak truthfully on this matter when, in fact, the actions of the U.S. government indicate that it is knowingly being less than truthful? And are we to believe that NMFS’ assertion in the 2001 Final EA that “The U.S. delegation has never discouraged other countries from raising the (Makah) issue” is truthful, when, in fact, a number of first-hand accounts indicate otherwise? 



How does NMFS explain away the words of none other than Makah attorney John Arum, when he stated openly, publicly and on the record in front of the Ninth Circuit Court of Appeals that "There is some ambiguity about what the IWC did" and that the Makah Tribe “did not” receive “explicit” approval from the IWC?



 



The wholly unresolved question of any IWC-approved quota spotlights the most glaring and fatal defect underlying the actions and history of the U.S. government on this issue. The question of IWC approval and recognition of the Makah whale hunt MUST be clarified and documented before the U.S. government proceeds further on this issue.



 



In summary, NMFS’ previous assertions that the IWC may not allocate specific quotas to any “particular nationality” or “group of whalers” are entirely and utterly false. We have shown that such quotas are not only allowed, but are routine enough to be displayed prominently on the IWC web site.  We have also shown that the U.S. government sought exactly just this kind of quota at the 1997 IWC meeting.


  



LOCAL IMPACTS



The pending EIS must do a far better job of addressing the impact of the Makah whale hunt on the people of Clallam County, the economy of the area, and the shocking impact it has had on the lifestyle of the citizens of Washington state.  



 



Indeed, in the 2001 “Public Comments to Draft EA” attachment, NMFS fails to spell the word “Clallam” correctly even one time, although they corrected it later.


 



The 2001 Final EA states that the Makah Tribe has a treaty right to "continue whaling at its usual and accustomed grounds."  We disagree, and challenge the use of this kind of misleading statements in the pending assessment. The court ruling in ‘Anderson v. Evans’ clearly shows the statement is untrue. NMFS must not continue to state such opinions as fact in the pending EIS. Trust us: we will be reading every sentence.



 



The Makah Tribe had abandoned all whale killing at its "usual and accustomed grounds" by the early 20th century, a hiatus of some seventy-three years before they killed a three-year old juvenile gray whale in 1999. And in response to NMFS’ assertion that the Makah abandoned whaling because of alleged pressure from non-tribal commercial whaling activities, there is evidence that the Makah abandoned their whaling activities in order to take part in the more financially lucrative activity of sealing. The historical context of the Makah whaling abandonment needs to be researched and discussed in detail in the DEIS.


POTENTIAL COMMERCIAL WHALING



 



We also point out that the Makah leadership has repeatedly stated that they assert a right to kill whales for commercial purposes. Having been given the opportunity to retract or abandon that position, they have steadfastly refused to do so, and the public record indicates that this is still the Makah Tribe's official position. 



 



The possibility of commercial whaling by the Makah Tribe must be thoroughly dealt with before the U.S. government proceeds further.



 



NMFS states in the 2001 Final EA that “The (Makah) Tribe has renounced any interest in commercial use of the products of any subsistence hunt through the year 2002.” We are not comforted with the wording of that terse (and now expired) line.



 



For example, an e-mail from a NMFS employee states: "We never spoke again about the problems of Washington State indians wanting to take gray whales. Yesterday, Doug DeMaster told me that it is his understanding that the indians want to sell the meat to the Japanese. Do you have any information on the Japanese sales?"



 



Another one states; "Joe Scordino informed me this am that, some while ago, Rollie Schmitten had signed a letter setting policy regarding the NW Treaty Tribes' rights to take marine mammals for ceremonial and subsistence purposes. I believe that this would establish the basis for working with the Makahs on an IWC aboriginal subsistence whaling proposal for use at a future Commission meeting. I am told, however, that Rollie's letter does not address the commercial use of marine mammals and that this issue remains open."
 (Emphasis ours)



 



The Makah Tribe has publicly stated; "It should be emphasized, however, that we continue to strongly believe that we have a right under the Treaty of Neah Bay to harvest whales not only for ceremonial and subsistence but also for commercial purposes. Our decision to seek IWC approval for an interim ceremonial and subsistence harvest only should not be construed in any way as a waiver or relinquishment of our treaty-secured whaling rights."



 



Currently, the Makah Whaling Management Plant states; "It is the Tribe's intent to provide for the gradual development of ceremonial and subsistence whale hunts over the five-year period so as to allow for the development of Tribal management capabilities, refinement of hunting methods, and assessment of the Tribe's cultural and subsistence needs. The Tribe intends to utilize the experience and information collected during the five-year term of this plan to develop a second multi-year plan, pending IWC review of the current ICRW Schedule. The conservative management approach provided for in this management plan is not intended to limit, waive or modify any of the Tribe's whaling rights under the Treaty of Neah Bay and any such construction of this plan is improper and unauthorized."
 



 



The pending assessment must address the issue of any future proposal that might be presented to the IWC.  The future whaling ambitions of the Makah tribe- and whatever form they might take- must be considered and accounted for in this assessment. That must included a detailed analysis of any commercial ambitions by the Makah Tribe.



 



One indication of future Makah whaling ambitions is indicated in the following e-mail: "The time period for the quota would possibly be the fall hunt in 1996 plus all of 1997. The Makahs don't want to get "locked in" to a three-year block, because they might soon want more than five a year."
 (Emphasis ours)



 



But most telling of all is this report: "The Makah contemplate a year-round hunt and do not wish or intend to whale only during the spring or fall migration period. In particular, they wished to take at least one whale in August for their "Makah Day" celebration. This implies that the Makah could kill resident whales what are the basis of whale watching operations in the Seattle area."

         “The Tribe agreed that it would not sell the whale meat for the duration of the cooperative agreement. This includes agreement that the meat would not be sold in restaurants. It was clear, however, that it wished to keep this option open for the future."
 (Emphasis ours)




Were the Makah Tribe to kill whales for commercial purposes, it would be in direct violation of the 1855 Treaty of Neah Bay, where the Tribe is forbidden to trade outside of the United States. As the commercial use of whale products is forbidden in the United States, that would leave the Makah Tribe only the option of trading with foreign countries. This practice would be in violation of any number of international, federal and state laws. One federal law that comes to mind immediately is the Marine Mammal Protection Act (MMPA).



 



Such practices would also be in violation of the international moratorium on commercial whaling, of which the United States is a party through the IWC. If the Makah are allowed to kill whales for commercial reasons, it would also gravely jeopardize the United States' position within the IWC.



 



Certainly, NMFS should require that the Makah tribe promise in a contract- one then made accessible to the American public- that the Makah tribe will not engage in any commercial whaling before the agency pursues this issue further on their behalf. 



 



It is difficult to believe that NMFS continues to advocate for the killing of whales by the Makah tribe on one hand while promising to the American people that no commercial whaling will be done on the other hand, even as NMFS refuses to ascertain whether that is, in fact, the position of the Makah tribe.



 



Of significant importance is whether such a contract would bar commercial whaling activity only through the time period addressed in the pending assessment, or if it would, in fact, bar commercial whaling for an extended period of time. 



 



To summarize, it is entirely implausible for NMFS to continue to maintain that the Makah would kill whales only for cultural and subsistence purposes, when in fact, the Makah continue to state that they have the right to commercially kill whales, and fully intend to do so. This must be resolved openly, honestly and in an unbiased manner in the pending EIS.



 



HUNTING ON OTHER WHALE SPECIES BY MAKAH TRIBE



NMFS must fully address a newly raised issue, namely that of an expanded hunt by the Makah tribe on other whales species.



 



Makah official Dave Sones recently submitted a funding request to Rolland Schmitten. In this letter, Sones wrote:



 



“The Makah Tribe submits this request to purchase a Marine Research and Enforcement Vessel… This research boat will contribute to existing and additional studies that provide important information on the status of gray whales other whales and marine mammals to maintain the Tribes (sic) scientific and cultural relationship with these species. 



 



These scientific studies are needed for the Tribe’s preparation of actual litigation threatened by non-governmental organizations against the Tribe’s exercise of its treaty right. “



 



We questioned why the Makah Tribe was in need of an ocean-going vessel capable of operating in “rough seas 40 miles off the Pacific coast, along the continental shelf, rich in many species of whales and other marine mammals…”  We questioned exactly with which species the Tribe wishes to enable a “cultural relationship” at that distance from the coast, and to NMFS’ credit, this request was denied, with the exception of some relatively smaller funding for “other” purposes. These kinds of funding requests (and responses) must be included in the pending EIS. 



 



Other questions to be answered are if the Makah Tribe continues to request funding for whaling-related salaries, when NMFS itself promises in the 2001 Final EA that “NOAA regulations and the Makah management plan stipulate that no person may receive money for participating in whaling. The Tribe has given assurances that it will not make payments to the crew for whaling or associated activities in the future.”
 (Emphasis ours)



TAXPAYER BURDEN OF ILLEGAL WHALING BY MAKAH TRIBE



 



Given that the American public has spent over $5 million
 in direct and indirect costs on the Makah whale hunt thus far, we demand that NMFS more fully account for the expenditures of federal, state and local funds that have supported this hunt since at least 1995. How much has the Coast Guard spent? How much has local law enforcement spent? How much money has the several legal actions cost the federal government?  In other words, how much has this whale hunt cost the American taxpayer from inception until present? This very basic question must be addressed fully in the pending EIS.



VALIDITY OF “NEEDS STATEMENTS”



In the original and subsequent Needs Statements, authored by Ann Renker, are many claims and promises. We would like NMFS to thoroughly discuss and review the legitimacy and accuracy of these Needs Statements before throwing more taxpayer money into ANOTHER Needs Statement. In other words, do the facts bear out Renker’s claims and conclusions in these Needs Statements?



 



Given that NMFS and the Makah Tribe will depend heavily on a Needs Statement at upcoming IWC meetings, we demand to see just how accurate these Needs Statements have been. And we vigorously disagree with NMFS’ assertion in the 2001 Final EA that “The IWC granted the gray whale quota on the basis of this needs statement.” 



 



Primarily, it must be noted that the IWC did not grant a quota. Secondly, the majority of member nations at the 1997 IWC meeting soundly rejected the needs statement.



MARINE MAMMAL PROTECTION ACT



 The mere fact that NMFS is attempting to champion a waiver for the Makah Tribe is stunning and unprecedented. Never has any person or group been granted such a waiver. Indeed, as a leading scientist notes; "This could absolutely be precedent-setting," said Naomi Rose, a marine mammal scientist with the Humane Society of the United States, one of several plaintiffs that succeeded in court in delaying the tribe's hunts. "If they win (a waiver to the law), it's not just the Makah that will be impacted," Rose added. "This will lay the ground rules for anyone who tries to seek an exception to go whaling in the future.”



We challenge NMFS’ continuing position, detailed in the 2001 EA; "Although gray whales are also protected under the MMPA, Section 113 of the MMPA specifically states the provisions of the MMPA are in addition to, and not in contravention of, existing international treaties, conventions or agreements."



 



Further, "The Makah Tribe believes that the whaling provisions of the Treaty of Neah Bay have never been abrogated and that the U.S. obligation to the Tribe takes precedence over U.S. obligations under the ICRW."



 



This topic must be more fully addressed in the pending DEIS. It was difficult to respond to these assertions when the 2001 EA made no reference to the source for them.  It appears that NMFS is continuing to insert very generalized statements in an effort to mislead and confuse the American public.



 



We are also troubled by the fact that the U.S. government still feels compelled to support whale killing by the Makah Tribe based on what the Tribe "believes." Surely there must be some documentation to support the US government's position other than what the Makah Tribe "believes."



 



The Makah Tribe is not exempt from MMPA.



 



Perhaps the most glaring problem (and associated convoluted logic) for NMFS in its continuing efforts on behalf of the Makah tribe is the Marine Mammal Protection Act (MMPA), but the Ninth Circuit Court of Appeals cleared that right up for NMFS, did it not? 



 



The MMPA represents Congress's most expansive explication of the nation's commitment to the "protection and conservation" of whales and other marine mammals. 



 



The MMPA imposes a moratorium on the taking and importation of marine mammals and marine mammal products. The MMPA did, however, provide a limited number of exceptions to the moratorium, a waiver procedure, and a conditional exemption for native Alaskan subsistence takers.



 



Neither the moratorium nor the waiver process apply or have been used by NMFS to justify the Makah hunt until now. It is their last resort- a “Hail Mary” play at the end of the game, which for all intents and purposes, is nothing more than a desperate exercise to promote one agenda over the long-term health and stability of the MMPA. 



 



The native Alaskan exemption is inapplicable to the Makah hunt because this provision only covers taking by "any Indian, Aleut, or Eskimo who resides in Alaska and who dwells on the coast of the Northern Pacific Ocean or the Arctic Ocean."
 



 



Neither NMFS nor the Makah Tribe has successfully explained why whaling activities by the Washington state-based Makah Tribe might be included within this exemption.



 



To the contrary, NMFS has failed a number of times to explain whether or not the MMPA abrogates the whaling rights claimed by the Makah under the Treaty of Neah Bay.  Indeed, NMFS cannot explain this even to themselves, as the following e-mail to D. James Baker, former NOAA administrator, states:



 



"The Tribe has a treaty with the United States giving it rights to whaling. It is not clear whether the domestic treaty or the later international treaty establishing the IWC takes precedence." 
 (Emphasis ours) 



 



(THE NEXT FIVE PAGES ARE COMPLETELY REDACTED)




Given NMFS’ continuing penchant for redaction, how, then, does the American public determine the truth in this matter?



 



NMFS’ confusion is clear in that memo, but it is of note that the agency maintains their current interpretation of this issue on the NMFS web site, as follows: 



 



"The Act's moratorium on taking does not apply to taking by any Indian, Aleut, or Eskimo who resides in Alaska and who dwells on the coast of the North Pacific Ocean or the Arctic Ocean if such taking is for subsistence purposes or for creating and selling authentic Native articles of handicrafts and clothing, and is not done in a wasteful manner."
 (Emphasis ours)



 



 



The Olympic Coast National Marine Sanctuary apparently has had an equally troubling time determining the alleged validity of the Makah treaty: 



 



“NOAA recognizes that, given the standard for abrogating treaty rights enunciated by the Supreme Court in United States v. Dion, 476 U.S. 734 (1985), the provisions of the MPRSA do not abrogate the coastal Tribes' treaty fishing and hunting rights. However, it is unclear whether Congress intended the MMPA and the Endangered Species Act (ESA) to abrogate these rights.”
 (Emphasis ours)



 



However, at least one NMFS employee has a very clear understanding of the relationship of the MMPA to Native Americans, as the following testimony indicates:



"Section 119 (of the MMPA) states that cooperative agreements may be entered into with ANOs (Alaskan Native Organizations) to conserve marine mammals and provide for the co-management of subsistence use by Alaskan Natives."



 



We ask NMFS to note the singular emphasis on the term “Alaskan Natives” in the context of cooperative agreements.



 



We also encourage NMFS to refrain from such indefensible positions as stated in the 2001 “Public Comments to Draft EA”, specifically: 



 



“The Marine Mammal Commission is on record as not taking issue with the conclusion that the treaty rights of the Makah may not have been abrogated by the MMPA (letter from John Twiss to D. James Baker, September 4, 1997) 



 



It must be made clear (and acknowledged in the pending DEIS) that Congress, and Congress alone, has the power to abrogate treaties. Whether or not NMFS, NOAA or the Marine Mammal Commission thinks that Makah treaty rights “may not have” been abrogated is of no consequence. One need only investigate the intent of Congress to obtain a definitive answer. We find it incredible that we must remind NMFS of this basic fact.



  



The standard of Congressional abrogation is found in United States v. Dion.
 The court ruled that Congress enacted a "sweepingly framed" prohibition on the hunting of eagles except for limited Native American religious purposes enumerated under the Bald and Golden Eagle Protection Act (BEPA).



 



 The Court reasoned that "the provision allowing taking of eagles under permit for religious purposes of Indian tribes is difficult to explain except as a reflection of an understanding that the statute otherwise bans the taking of eagles by Indians…" The Court concluded that the BEPA had in fact abrogated Indian treaty rights.



 



The relationship between the MMPA and the Makah treaty is identical. The MMPA provides an absolute ban on the taking of marine mammals except by "…any Indian, Aleut, or Eskimo who resides in Alaska and who dwells on the coast of the Northern Pacific Ocean or the Arctic Ocean," conditions the Makah Tribe clearly does not meet. 



 



Hence, under MMPA, and like the BEPA, "Congress… considered the special cultural and religious interests of Indians, balanced those needs against the conservation purpose of the statute, and provided a specific, narrow exception that delineates the extent to which Indians would be permitted to hunt…
" 



 



The Makah Tribe's legal representative has stated; "In sum, the Court concluded that the Bald Eagle Protection Act represented an "unmistakable and explicit legislative policy choice that Indian hunting of the bald or golden eagle, except pursuant to permit, is inconsistent with the need to preserve those species," and therefore abrogated Indian treaty hunting rights."



 



Accordingly, the claimed whaling rights by the Makah Tribe were abrogated by the MMPA just as the Sioux Tribe's hunting rights were abrogated by the BEPA. 



 



None other than the Solicitor General of the United States has stated; “The BEPA and ESA are general statutes which, by their terms, do not exclude Indians from their coverage. Indeed, by creating certain exceptions… Congress indicated its intention that the restrictions of both Acts apply to Indians. To hold otherwise would render these carefully limited exemptions meaningless.”
 



 



In footnotes to the same brief, the Solicitor General also adds; “As we explain in our opening brief (at 30), the Alaskan native exception was enacted in response to the Alaskan natives’ unique dependence on species, such as the bowhead whale, likely to be regulated under the ESA. See 119 Cong. Rec. 25677 (1973); see also Cong. Rec. 8400-8401 (1972) (describing a similar exception for Alaskan natives under the Marine Mammal Protection Act, 16 U.S.C. 1371(b).” (Emphasis ours)



 



The Makah tribe has put forth a rather feeble defense of the alleged Makah whaling treaty right based on several salmon and fishery-related issues.
 But we find no instance in which both NMFS or the Makah Tribe has responded in a meaningful way to queries regarding the legal quandary posed by the MMPA, and there is no substantive dealing with this issue in the 2001 Final EA.



Even the Ninth Circuit Court of Appeals weighed in on this issue in the December 20, 2002 opinion in ‘Anderson v. Evans’:



“We do not believe that Congress subordinated its goal of conservation in United States waters to the decisions of unknown future foreign delegates to an international commission.”



Then, any questions that NMFS may have on whether the MMPA supersedes any claimed preference by the Makah Tribe was laid firmly to rest once and for all with a string of very clear statements:



“The federal defendant’s view so clearly offends the express, unambiguous language of [the MMPA] (emphasis ours) that the statutory interpretation offered by NOAA and the federal defendants cannot properly be afforded deference…”



 



“…it must be assumed that Congress intended to effectuate policies for the United States and its residents, including the Makah Tribe, (emphasis ours) that transcend the decisions of any subordinate group.”



“To effectuate the purpose of the MMPA… we conclude that the MMPA must apply to the Tribe, (emphasis ours) just as it would apply to any other person within the jurisdiction of the United States.”



Still not satisfied? This one will clear up all doubt:



“The Tribe has no unrestricted treaty right to pursue whaling in the face of the MMPA.” (Emphasis ours)



In short, NMFS has failed to explain how the Makah Tribe's treaty rights can possibly supersede the MMPA, which clearly demonstrates Congress’ “narrowly written exceptions for Alaskan Indians.” 



 



NMFS has also failed to explain how Makah whaling is permitted under the MMPA even while U.S. courts have held that nearly identical statutes “virtually require the conclusion that Congress intended the Act to cover Indian activities.”



 



NMFS has never adequately explained their position that the Treaty of Neah Bay was not abrogated by Congress's "specific, narrow exception" to the MMPA, which quite obviously does not include the Makah Tribe. NMFS must either fully defend their position- or abandon it- in the DEIS. Regardless, NMFS must do so openly, honestly and in an unbiased manner within the pending assessment. 


Most importantly, the pending DEIS absolutely must fully explore what, if any, treaty rights the Makah have to hunt whales in light of the particular language in the treaty, how that and similar language has been construed by federal courts, and how that language applies to a situation where the hunting of whales has now been generally prohibited by federal statute.


OLYMPIC COAST NATIONAL MARINE SANCTUARY



Killing gray whales within the boundaries of the Olympic Coast National Marine Sanctuary (OCNMS) is inconsistent with the public acceptance of the term “Sanctuary.” No authority exists that would allow OCNMS personnel to permit hunting of ANY marine mammal species within the borders of the Sanctuary. The hunting of marine wildlife in Sanctuary waters by any parties must not be permitted.



Additionally, whale killing using modern methods was not identified as an acceptable activity in the development of OCNMS policies nor during the inception of the OCNMS. 




Further, in light of the Anderson v. Evans opinion, the OCNMS must re-evaluate its present position on hunting activity within the borders of the Sanctuary by the Makah Tribe or any other party.  It is our opinion that OCNMS regulations ban the illegal hunting of marine mammals, and the recent court opinion (re: the MMPA and the Makah Treaty) obviously clarifies the fact that any hunting within the Sanctuary is illegal. OCNMS Regulations
 state:



“Taking any marine mammal, sea turtle or seabird in or above the Sanctuary, except as authorized by the Marine Mammal Protection Act, as amended, (MMPA), 16 U.S.C. 1361 et seq., the Endangered Species Act, as amended, (ESA), 16 U.S.C. 1531 et seq., and the Migratory Bird Treaty Act, as amended, (MBTA), 16 U.S.C. § 703 et seq., or pursuant to any Indian treaty with an Indian tribe to which the United States is a party, provided that the Indian treaty right is exercised in accordance with the MMPA, ESA and MBTA, to the extent that they apply.”


“Possessing within the Sanctuary (regardless of where taken, moved or removed from) any historical resource, or any marine mammal, sea turtle, or seabird taken in violation of the MMPA, ESA or MBTA, to the extent that they apply.”



In this case, it is very obvious that the MMPA DOES apply. The entire relationship of claimed treaty hunting rights and Sanctuary policy must be fully addressed.



LACK OF COOPERATION BY THE MAKAH TRIBE



The 2001 Final EA stated in relation to the Metcalf v. Daley decision and subsequent order to rescind its cooperative agreement with the Makah Tribe; "The Makah Tribe responded on August 31, 2000, that it does not accept NOAA's rescission of the agreement."



 



The Makah Tribe did not accept an action that was ordered by the United States Ninth Circuit Court of Appeals?



 



It is beyond our comprehension how a U.S. government agency can continue to be involved in any way with a party that refuses to honor the laws of the United States. Bound by an order of the Ninth Circuit Court of Appeals in July, 2000, NMFS did, indeed, rescind the cooperative agreement. However, the Makah Tribe simply refused to abide by the ruling of the Ninth Circuit Court of Appeals.



 



The failure of the Makah Tribe to abide by the decision of the court, flaunting the laws of the United States, is troubling enough. However, it is beyond comprehension that here NMFS proceeds yet again on their behalf. This demonstrates a continuous and repetitive institutional bias of NMFS toward the pro-whaling agenda of the Makah Tribe. 



 



How can the American people trust NMFS in what should be an unbiased process, when NMFS has done everything within its power to yet again achieve a goal that has reeks of bias and predisposition? The willingness of NMFS to yet again advocate for the wishes of the Makah Tribe, even as that Tribe has previously defied the agency, the United States courts, and a lawful order of the court, is beyond belief.



 



The continuing bias inherent in this issue- and the nonchalant attitude of the Makah Tribe to the legalities thereof- is best summed up in a statement from Makah attorney John Arum, who stated; “The Makahs are participating in the [EA] process “primarily for PR.”
 (Emphasis ours) And in regards to the fact that the MMPA supersedes the Treaty of Neah Bay, Makah attorney John Arum could only reply “we just think it’s unfair.
”


No, John. It’s the law.



In addition, the events of September, 2007 should make it painfully clear to anyone with an open mind that the Makah Tribe can NOT be entrusted to honor or carry out even the simplest of “management plans.” A THROUGH INVESTIGATION must be conducted re: the Makah Tribal Council or individual Council members’ complicity in approving the illegal whale hunt with a “wink and a grin.” While NMFS may be safely tucked away behind vast government walls, some of us that actually LIVE in this area were made aware right at the beginning that Council members WERE complicit in allowing this hunt to take place. Some of us ALSO know that NMFS will conveniently sweep this issue under the carpet, and no more shall be said about it.



I would be pleasantly surprised… shocked, even… to see this issue dealt with substantively.



MANAGEMENT CONCERNS



 



In regard to IWC regulations, one other matter that needs serious discussion is NMFS’ statement in the 2001 “Public Comments on Draft EA” where the agency states: 



 



“NOAA agrees that it is not possible to ensure that a humane death occurs during a hunt.”



 



In regard to the Makah Tribe’s Whaling Management Plan, NMFS must ensure that any changes made said plan must be made public, preferably in the Federal Register. We noted a large number of changes to the Plan over the past several years, most of which passed without attention, without comment and with no questions asked.



 



At no time in the past or in the present has NMFS seriously considered the situation of Washington resident whales. At various times in the past decade, both NMFS and Makah officials have denied even the existence of Washington resident whales, even as well-known gray whale experts continue to express concern over this sub-population.



We insist that the word "resident" be used when discussing these whales in the pending EIS, as the vast majority of concerned citizens refer to these gray whales as such. It is notable that the Makah tribe has never shown an ability to differentiate between a migratory gray whale and a resident gray whale. 



 



The Makah Tribe has been aware of the existence of a resident gray whale population for many years, and this 1996 e-mail certainly points out that they were concerned about the impact they might have on the resident population:



 



"We request that NMFS-Northwest Region implement this (gray whale) research program cooperatively with the Tribe so that mutual needs can be addressed. In particular, we would like to gain information to allow us to avoid harvesting the non-migrating whales."



PRECEDENTIAL IMPACTS



 



The record is replete with news items and documentation of other tribes (both U.S. and Canadian) who may wish to pursue whale killing in the future. This must be addressed fully, openly and honestly in the pending assessment.



 



NMFS continues to mislead the American people in claiming that Makah whaling will not lead to similar precedents in other tribes. This assertion has been proven wrong by continuing reports in the Canadian media that the Nuu-chah-nulth Tribe of British Columbia has initiated plans to emulate the Makah hunt, and that they would begin potlatch ceremonies to assist the Makah tribe in trading whale products outside of the United States. The World Council of Whalers is certainly eager to begin hunting up to one thousands whales per year, according to spokesman Tom “Happynook” Mexsis. Interestingly, the World Council of Whalers has had previous (and enduring) contact with the Makah Tribe. 



Indeed, one intriguing item begging for further research appears prominently on the World Council of Whalers website:



"In this spirit of community and cultural need, the Alaska Eskimo Whaling Commission (AEWC), a co-management/support organization for Eskimo whalers, assisted the Makah nation in acquiring its gray whale quota from the International Whaling Commission (IWC). This was made possible through the generosity of the Alaskan Eskimo whalers, who agreed to share their bowhead quota with the Chukotkan whalers, who in turn provided the Makah gray whale quota from their own.” 
 (Emphasis ours)



That is truly a remarkable claim, one never before addressed by NMFS in ANY EA, EIS or public process. In fact, NMFS has denied (and continues to deny) that there was a “trade” of any kind, between any party, for any species. What exactly happened up in Barrow during those meetings? NMFS needs to release a great number of redacted documents to shed light on the facts surrounding these events.



 



The Ninth Circuit Court of Appeals ALSO addressed this issue in ‘Anderson v. Evans’:



“…we cannot agree with the agencies’ assessment that because the Makah Tribe is the only tribe that has an explicit treaty –based whaling right , the approval of their whaling is unlikely to lead to an increase in whaling by other domestic groups. And the agencies’ failure to consider the precedential impact of our government’s support for the Makah Tribe’s whaling in future IWC deliberations remains a troubling vacuum.“ (Emphasis ours)



These issues certainly should be further investigated before the U.S. government proceeds further on behalf of the Makah Tribe. The possibility of the Makah actions weakening international whale protection laws and trade regulations should be of paramount importance to NMFS.



 



PUBLIC SAFETY



The 2001 Final EA does not fully address the impact on humans (pun not intended) of the use of a .50 caliber anti-armor rifle by the Makah Tribe in their whale-killing activities.



 



Of all the issues neglected in the past, the use of a .50 caliber rifle by improperly trained persons with known histories of substance abuse and domestic violence aboard a pitching, rolling small boat seems to rank right at the top.
 The dangers presented to persons both aboard vessels and on shore need to be substantively addressed in the pending assessment.



 



The U.S. government has long maintained that the .50 caliber weapon would not adversely affect anyone outside of a 500-yard circle (hence the U.S. Coast Guard's RNA). However, documentation has recently come to light that disproves that notion.



 



The Royal Canadian Mounted Police mentioned concerns about the weapon as early as 1998, when it stated that; "It's a powerful weapon, and its bullets can travel quite a distance."



 



In a recent letter, noted ballistics expert Ray Kline states:



 



"As this SDZ shows, NO firings should be conducted within 6100 meters of the shoreline or any surface vessel. Restricting firing away from the shoreline is NOT a solution since a ricochet can travel almost 1700 meters off the line of fire and, carelessness and inattention could easily result in a bullet being fired in the general direction of the Peninsula."



 



A local anti-whaling group responded immediately: 



 



"After being made aware of the very real dangers involved with the firing of a .50 caliber weapon (and other large caliber and experimental weapons and ammunition) on inside waters, local and state governments have a duty to protect their citizens…. At a minimum, the local and state governments of Washington State and the Canadian Government should demand that the United States Federal Government prepare an Environmental Impact Statement (EIS) to address this very serious issue of public safety. It could be a matter of life and death to citizens of Washington and Canada."



 



We agree whole-heartedly. The use of an anti-armor weapon (and ammunition) by whale-killers in such close contact with persons aboard vessels and on land is a topic that must be dealt with in the pending EIS.



 



News clippings and videotape from previous Makah hunts clearly show that the Makah many times were hunting very close to shore. Videotape from the May 1999 hunt clearly shows at least one .50 caliber projectile ricocheting off of the water. We find it unconscionable that the U.S. government would act in a manner to potentially place in grave danger many thousands of residents, visitors, boaters, campers, hikers and children within the "danger zone" of the .50 caliber weapon. 



During the September, 2007 illegal whale hunt, it is plainly clear that Makah whalers were operating their rifles in an unsafe manner- unsafe to themselves AND anyone who happened to within range. It is beyond belief that NMFS wishes to give carte blanche to a group of whalers that were forced to cease fire ONLY under direct orders of the US Coast Guard. 



In light of the September, 2007 illegal whale hunt, any NMFS official who still maintains that the Makah Tribal Council and/or Makah individual whalers are responsible, law-abiding, respectful and trustworthy should SERIOUSLY consider submitting themselves for immediate drug testing. 



ILLEGAL USE OF WHALE PRODUCTS



We do not agree with NMFS’ previous assertion that "almost all edible portions of the meat and blubber were removed from the whale by tribal members. Videotape (available widely) indicated that, in fact, there were times where NO Makah tribal members were present, leaving NMFS employees the duty of overseeing and performing the removal. We also do not agree that "[T]he meat and blubber were consumed by Makah Tribal members and during tribal ceremonies."



 



In fact, much of the meat and blubber was thrown away during an alleged freezer failure in the summer of 1999. No mention is made of this in the 2001 EA, even though some tribal members allege that the act of throwing the meat away was done on purpose, in order to create the illusion that the tribe "needed" to kill more whales. We are aware of at least one Makah individual who witnessed this staged “freezer failure.” If we are able to learn of this, it seems reasonable that the far vaster resources of NMFS and the federal government should be able to find the truth about this matter. NMFS needs to investigate this item in a full, open and honest manner.



 



Further, eyewitness accounts indicate that at least some meat and blubber was consumed off-reservation, in towns such as Forks, Port Townsend and Sekiu. We personally know a handful of non-native Washington residents that not only sampled whale meat in 1999, but BOUGHT whale meat from Makah tribal members. Newspaper articles from 1999 indicate that meat and blubber were consumed in a Port Townsend public school by unwitting schoolchildren, forcing the school principal to issue an apology to outraged parents. 



 



The mere fact that whale meat and blubber has been so easily and nonchalantly distributed throughout a wide geographic area does not reassure us in light of Makah and U.S. government "promises" that the meat and blubber will be consumed only on the Makah reservation. It also raises grave doubts about the U.S. government's ability to prevent any meat or blubber from making its way out of the country. This shortcoming is not addressed at all in the 2001 EA, but is of the highest priority.



 



INACCURATE REPORTING TO IWC



We are extremely concerned that NOAA/NMFS acknowledges a physical contact strike upon a gray whale during the 2000 spring hunt, but this strike is not counted as an official “strike.” This example of inconsistency suggests that the agency does not yet have an accurate definition of the term "strike" and leads to concern that the agency is not reporting information accurately to the IWC. A strike should be a strike. In short, NMFS needs to stop quietly changing the rules each and every time they or the Makah Tribe encounter some perceived “difficulty” that threatens to undo this house-of-cards they call a whale hunt. 



Whaling regulations should NOT be written in pencil with plenty of erasers nearby for handy changes. This practice must be halted.


CONCLUSION


The only option for NMFS at this point is to abandon all agency support for what is clearly an illegal whaling program. There can be no other choice.


Respectfully submitted,



________________________________________________



Dan Spomer



P.O. Box 123, Sekiu WA 98381
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From: Sheri O"Connell
To: MakahDEIS.nwr@noaa.gov; 
Subject: Stop the whaling!
Date: Friday, August 15, 2008 9:02:54 AM


Dear Sir or Ma'm, 
 
I think if Native Americans want to restore their cultural roots they should go 
after a symbolic whale. They do not require the whale for food. What they want 
is money! Protect these whales who don't deserve to die needlessly and in great 
suffering! 
 
Mrs. Sheri Vale O'Connell 
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From: Jennifer Parker
To: MakahDEIS.nwr@noaa.gov; 
Subject: 2008 Makah DEIS
Date: Friday, August 15, 2008 8:00:19 AM


Hello and thank you for taking public comments on this very serious request from the 
Makah Indian Tribe. I am not an expert on the matter but I have been active in the 
conservation and restoration of Pacific Northwest water environments, connecting 
environments and the health of the marine life population for many years. I understand the 
basic facts that the Makah Tribe want to resume hunting Gray Whales for both financial and 
cultural reasons. I can not speak to the cultural reasons as I am not Makah nor Native 
American.


As a resident of these lands and waters however, I appreciate the opportunity to have my 
opinion heard on the hunt in terms of the financial concerns of the Tribe. While the US 
Government historically has been incredibly unfair, harsh and even cruel in the treatment of 
our Native Americans this does not justify the killing and/or slaughter with high-powered, 
large-caliber rifles of our endangered Gray Whales. I understand Japanese Whalers can 
profit 500K or more from one Gray Whale; however, this does not justify sanctioned killing 
of whales. Many countries vehemently oppose and are active in their opposition to the 
Japanese Whale hunting. It is an immoral act to to hunt and kill endangered animals, 
particularly for profit. 


The Makah Tribe continue to have a very serious financial crisis coupled with high 
unemployment, crime and substance abuse.  My response does not address the long 
battles the Makah tribe have faced and continue to and it not that I do not care or am not 
concerned. But the issue today is about the killing of an endangered animal and the 
negative  environmental impact it has on us all.  I do not see how the entire populace, 
humans and marine life, as well as our very fragile ecosystem in the Pacific Northwest 
benefit in any way from a sanctioned hunt minus a short term financial boon to the Tribe. 
The long term negative repercussions to our fragile ecosystem of all whale hunting is felt by 
us all. I do not support the issuance of limited killing of Gray Whales.


Thank you


Regards,


J. Parker
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From: danny man
To: MakahDEIS.nwr@noaa.gov; 
Subject: Shame on you all
Date: Friday, August 15, 2008 3:48:44 AM


You do not need the Grey Whale to survive. I respect your traditions but accept 
that the day of hunting Whales should be long over. You want to bring shame to 
your tribe then you go ahead. Bad spirit will come your way,mark my words. 
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