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Introduction

In July of 2000, NOAA Fisheries adopted a rule' prohibiting the take of 14 groups of salmon and
steelhead listed as threatened under the Endangered Species Act (ESA). NOAA Fisheries
adopted the take rule under section 4(d) of the ESA. This rule prohibits anyone from taking a
listed salmon or steelhead except in cases where the take is associated with an approved program.
The 4(d) rule approves some specific existing state and local programs and creates a means for
NOAA Fisheries to approve additional programs if they meet certain standards set out in the rule.

In addition to prohibiting take of threatened salmon and steelhead, the rule included a set of 13
limits on the application of the ESA take prohibitions for specific categories of activities that
contribute to the conservation of the listed salmon and steelhead or adequately limit their adverse
impacts. The 4(d) limits cover activities from fishery management plans to research programs to
habitat restoration activities and, in doing so, create several new avenues for local and state
governments to avoid take of ESA-listed salmon and steelhead. The limits also create a means
for NOAA Fisheries to look at possible take impacts over broad areas and sets of actions. The
rule represented an opportunity for NOAA Fisheries to develop an innovative approach to
conserving listed salmon and steelhead by encouraging increased participation among local
jurisdictions to carry out activities that conserve listed species.

NOAA Fisheries’ Citizen’s Guide to the 4(d) Rule and this updated 4(d) Rule Implementation
Binder provide information and guidance to state and local governments, Tribal governments,
and anyone interested in having their programs considered under a 4(d) limit. In 2000, NOAA
Fisheries sponsored 19 workshops in 12 communities in Oregon and Washington to share
information about implementing the 4(d) rule. One thousand thirty-nine citizens representing
cities, counties, states, Tribal governments, watershed councils, and a diverse range of interest
groups attended the workshops. NOAA Fisheries summarized the key issues discussed at the
workshops in a workshop report available at workshop report.

Over the last two years, NOAA Fisheries has worked with numerous city, county, state, and
Tribal governments to qualify programs under different 4(d) rule limits. As a result the process
has changed somewhat and NOAA Fisheries is providing the following updated information on
the decision process for qualifying programs under the limits in the 4(d) rule.

" At the same time NOAA Fisheries adopted a 4(d) rule for Tribal Resource Management Plans which
allows American Indian tribes to qualify for a limit on the take prohibition in cases where the Secretary has
determined that implementing the Tribal Plan would not appreciably reduce the likelihood that listed species would
survive and recover (65 FR 42481).


http://www.nwr.noaa.gov/reference/frn/2000/65FR42421.pdf
http://www.nwr.noaa.gov/1salmon/salmesa/4ddocs/citguide.htm
http://www.nwr.noaa.gov/1salmon/salmesa/4ddocs/4dworkshopfinalreport.pdf

Updated July 2000 4(d) Rule Implementation Binder August, 2003

Background

Purpose of this Updated Binder

This updated 4(d) Rule Implementation Binder provides new information and guidance to 4(d)
rule practitioners about individual limit submittal processes and requirements. This guidance:

. Identifies programs approved by NOAA Fisheries under the 4(d) rule;

. Updates guidance on NOAA Fisheries’ ESA Section 7 and Magnuson-Stevens
Essential Fish Habitat (EFH) consultation requirements and National
Environmental Policy Act (NEPA) requirements;

. Updates information on the 4(d) submittal process for each limit;

. Identifies whom to contact at NOAA Fisheries to discuss ESA compliance
options; and

. Provides web site links to documents and staff members working on the 4(d) rule.

This updated 4(d) Rule Implementation Binder describes the submittal and review process
NOAA Fisheries uses when evaluating programs to see if they qualify for a limit as it is defined
in the July 2000 4(d) rule for salmon and steelhead (65 FR 42422, July 10, 2000)*. It
complements the 4(d) rule by providing specific guidance to interested parties about: (1) what
must be included in a 4(d) limit submittal; (2) the process, criteria, and schedule NOAA
Fisheries will use when evaluating program submittals; (3) whether and how the public will
receive notice of the submittal; and (4) how a limit will be authorized.

Anyone interested in seeking NOAA Fisheries’ approval for a program under one of the 12° 4(d)
rule limits described in this Binder must also contact the U.S. Fish and Wildlife Service
(FWS)—or other relevant state and Federal agencies—regarding potential effects on species
under their jurisdiction. The submittal and authorization processes described in this Binder apply
only to salmon and steelhead species under NOAA Fisheries’ jurisdiction.

% Two other 4(d) rules apply to five threatened ESUs in Oregon and California. The 4(d) rule for Southern
Oregon/Northern California coho salmon was published in July 1997 (67 FR 1116, July 19, 1997). In 2002, NOAA
Fisheries’ Southwest Region published a 4(d) rule for 4 salmon and steelhead ESUs: California Coastal Chinook
salmon, Central Valley spring-run Chinook salmon, Northern California steelhead, and modified an existing 4(d) rule
for Central California Coast coho salmon (67 FR 1116, January 9, 2002). A separate addendum to this
Implementation Binder will be prepared by the Southwest Region to address the 2002 4(d) rule.

3 There were originally thirteen limits in the 4(d) rule, however, Limit 2, a transitional provision to allow
for applications for ongoing scientific research, has expired.
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What Does the 4(d) Rule Do?

This rule protects 14 evolutionarily significant units (ESUs)* of salmon and steelhead in Idaho,
Washington, Oregon, and California (depicted in the map, below). The rule’s principal function
is to prohibit actions that kill or injure threatened species (i.e., "take" them) without a specific
approval or authorization.

The rule applies to ocean and inland areas and to any authority, agency, or private individual
subject to U. S. jurisdiction. Activities or development not likely to kill or harm protected
species will not be affected by the rule. The rule does not prohibit actions or programs—it
prohibits illegal take. Activities that do not kill or injure protected salmon and steelhead do not
require any special authorization.

The limits can be thought of as exceptions to the take prohibitions. To be approved for a limit on
ESA take prohibitions, a program must adequately contribute to the conservation of salmon and
meet their biological requirements. These criteria are the same for any program. The limits
represent programs or activities, or criteria for future programs or activities, for which NOAA
Fisheries will not apply the take prohibitions. The reason for this is that NOAA Fisheries has
determined that these programs, activities, and criteria will minimize adverse impacts on
threatened salmon and steelhead enough so that additional Federal protections are not needed.
NOAA Fisheries will periodically review any authorized activities to ensure that they continue to
qualify under the 4(d) limit; entities that have been granted a take limit for their activities must
continue to monitor those activities to make certain they are consistent with an approved program
or plan.

* For the purposes of fulfilling the mandates of the ESA, NOAA Fisheries treats ESUs as “species” as the
Act defines the term “...including any subspecies of fish or wildlife or plants, and any distinct population segment of

any species or vertebrate fish or wildlife which interbreeds when mature” (16 U.S.C. § 1531-1544).
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What is Take?

The ESA makes it illegal for any person subject to the jurisdiction of the United States to take
any species of fish or wildlife that is listed as endangered (ESA section 9(a)(1)(B)) without
specific authorization. (These prohibitions apply within the United States and its territorial
waters as well as on the high seas.) The 4(d) rule puts in place the same take prohibitions for 14
ESUs of threatened salmon and steelhead—except for certain limits that apply to the activities
specified in the rule.

The term “take” is defined in the ESA as “harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or attempt to engage in any such conduct” (ESA section 3(19)). It is also
illegal under ESA section 9 to sell, deliver, carry, transport, or ship in interstate commerce; or to
possess any species that has been taken illegally (ESA section 9(a)(1)(D)-(F)). Violating the
take, commerce, or possession prohibitions may result in civil or criminal penalties.

The term “harass” is defined as an intentional or negligent act that creates the likelihood of
injuring wildlife by interfering with it to such an extent as to significantly disrupt normal
behavior patterns such as breeding, feeding, or sheltering (50 CFR 17.3). The term “harm”
refers to an act that actually kills or injures listed fish or wildlife (50 CFR 222.102). Harm can
arise from significant habitat modification or degradation where it actually kills or injures
protected species by significantly impairing essential behavioral patterns, including breeding,
spawning, rearing, migrating, feeding, or sheltering.
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Applicable ESUs and Map

A total of 14 threatened ESUs are protected by the 4(d) rule. Specific descriptions of the affected
ESUs are contained in the listing determinations cited below.

Snake River Basin steelhead
(62 FR 43937, August 18, 1997)

Oregon Coast coho salmon
(63 FR 42587, August 10, 1998)

Lower Columbia River steelhead
(63 FR 13347, March 19, 1998)

Ozette Lake sockeye salmon
(64 FR 14528, March 25, 1999)

Upper Willamette River steelhead
(64 FR 14517, March 25, 1999)

Hood Canal summer-run chum salmon
(64 FR 14508, March 25, 1999)

Middle Columbia River steelhead
(64 FR 14517, March 25, 1999)

Columbia River chum salmon
(64 FR 14508, March 25, 1999)

Central California Coast steelhead
(62 FR 43937, August 18, 1997)

Puget Sound chinook salmon
(64 FR 14308, March 24, 1999)

South-Central California Coast steclhead
(62 FR 43937, August 18, 1997)

Lower Columbia River chinook salmon
(64 FR 14308, March 24, 1999)

Central Valley, California steelhead
(63 FR 13347, March 19, 1998)

Upper Willamette River chinook salmon
(64 FR 14308, March 24, 1999)
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Evaluating Potential ESA Take Liability

The 4(d) rule's prohibitions on take apply to everyone—they cover the activities of every state,
city, county, Federal, and tribal government, every business, and every citizen. The take
guidance described in the rule provides information about certain types of activities likely to
result in a take and thus violate the 4(d) rule. However, each activity must be evaluated on a
case-by-case basis to determine if it is likely to cause take. Such evaluations entail the following
four steps.

(1) Identify the program or activity (for state and local governments, this includes activities
they fund, authorize, regulate, or carry out).

(2) Determine whether the program or activity is likely to take listed fish.

3) If the program or activity is not likely to take listed fish, then there is no need to modify
the activity or to contact NOAA Fisheries.

4) If, however, after reviewing the program or activity, it seems likely it will take listed fish,
or there is uncertainty about whether take may occur, the acting entity should contact
NOAA Fisheries to find out more about how to evaluate the activity’s impacts and
determine ways to avoid take and violating the ESA (see tables in each chapter for the
appropriate points-of- contact).

The 4(d) Rule Limits

The 4(d) rule describes two types of limits on the take prohibitions. One type includes specific
programs NOAA Fisheries has already reviewed and determined will minimize adverse impacts
on threatened fish or contribute to their conservation (e.g., Limit 11 for Portland Parks’
Integrated Pest Management). The other type includes general categories of programs that
NOAA Fisheries may evaluate in the future. For this second type of limit, the 4(d) rule sets out
the standards NOAA Fisheries will use when it reviews programs, describes how the public will
be given notice of the opportunities to review the program being submitted and, if the program is
determined to sufficiently contribute to the conservation of the listed species, how the Northwest
or Southwest Regional Administrator (whichever is appropriate) will approve it. The rule also
establishes requirements for periodically evaluating the approved programs, making
recommendations for adjusting the programs under them, and alerting the public in cases when
the limit would be withdrawn and the take prohibitions re-applied.

NOAA Fisheries is not requiring states, local governments, or private parties to change their
practices to conform to any of the take limits described in the rule. The limits provide one way to
be sure an activity or program does not risk violating the take prohibitions. Simply because a
program is not within a limit does not mean that it automatically violates the ESA. However, it
does mean that any program or jurisdiction would risk ESA penalties if the activity in question
takes a listed fish. By qualifying for a limit, governments and individuals receive assurance that



Updated July 2000 4(d) Rule Implementation Binder August, 2003

their activities, when implemented in accordance with the criteria in the 4(d) rule, do not violate
the take prohibitions and will not be subject to enforcement actions.

Some of the broad categories of activities the limits in the rule cover are:

. Scientific research conducted or supervised by, or coordinated with, state fishery
agencies.

. Fish harvest activities.

. Artificial propagation programs.

. Habitat restoration based on watershed plans.

. Properly screened water diversions.

. Routine road maintenance activities.

. Municipal, residential, commercial, and industrial development and redevelopment.

. Forest management practices in the State of Washington.

Limit No. 2, which addressed ongoing scientific research, expired on March 7, 2001. This limit
was included to prevent the potential for disrupting ongoing scientific research, monitoring, and
conservation activities.

Implementing the 4(d) Rule

What Programs Have Qualified for a Limit under the 4(d) Rule?
As of March 31, 2003, NOAA Fisheries’ Northwest Region has decided the following programs
meet the criteria for limits under the 4(d) rule. Additional programs are being reviewed under

other limits, such as routine road maintenance programs under Limit 10.

Limir 4: FISHERY MANAGEMENT

Plan Title and Agency Final Determination Date

Upper Willamette River Spring Chinook in Freshwater
Fisheries of the Willamette Basin and Lower Columbia
River Mainstem Fishery Management and Evaluation 2/9/2001

Plan (FMEP)
Oregon Department of Fish and Wildlife

Upper Willamette River Winter Steelhead in Sport
Fisheries of the Upper Willamette Basin FMEP 1/25/2001
Oregon Department of Fish and Wildlife



http://www.nwr.noaa.gov/1fmep/inplace/uwr_fmep-final.pdf
http://www.nwr.noaa.gov/1fmep/inplace/uwr_fmep-final.pdf
http://www.nwr.noaa.gov/1fmep/inplace/uwr_fmep-final.pdf
http://www.nwr.noaa.gov/1fmep/inplace/uwr_fmep-final.pdf
http://www.nwr.noaa.gov/1fmep/inplace/Upper_Willamette_STW_FMEP_Final010608.pdf
http://www.nwr.noaa.gov/1fmep/inplace/Upper_Willamette_STW_FMEP_Final010608.pdf
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Limir S: ARTIFICIAL PROPAGATION
Plan Title and Agency Final Determination Date
Salmon CreekHatchery and Genetic Management
Programs (HGMP) — 2/26/2002
Washington Department of Fish and Wildlife (WDFW)

Chimacum Creek HGMP — WDFW 2/26/2002
Jimmycomelately Creek HGMP — WDFW 2/26/2002
Big Beef Creek HGMP — WDFW 2/26/2002
Quilcene HGMP — WDFW 2/26/2002
Hamma Hamma River HGMP — WDFW 2/26/2002
Lilliwaup Creek HGMP — WDFW 2/26/2002
Union River HGMP — WDFW 2/26/2002

LiMmiIt 6: JOINT TRIBAL/STATE PLANS

Plan Title and Agency Web Link Final

Determination Date

Hood Canal Summer Chum —

WDFW/Point-No-Point Treaty NOAA Fisheries Decision Memo 4/27/2001
Tribes
Puget Sound Chinook - WDFW/ | NOAA Fisheries Decision Memo 4/27/2001

Puget Sound Treaty Tribes



http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp/
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1hgmp
http://www.nwr.noaa.gov/1sustfsh/limit6/finalED/hcrmp4ddeterminationfnl.pdf
http://www.nwr.noaa.gov/1sustfsh/limit6/finalED/pschnk4ddeterminationfnl.pdf
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Limit 7: SCIENTIFIC RESEARCH ACTIVITIES PERMITTED OR CONDUCTED BY THE

STATES

Number of Research Projects Approved in Each State

Programs for 2003

Year Oregon Washington Idaho Total®
2001 339 118 9 466
2002 164 37 14 215
2003 192 33 20 245
Plan Title Agencies Final Determination Date
State Research Idaho Department of Fish and Game, 3/5/2001
Programs for 2001 Oregon Department of Fish and
Wildlife, Washington Department of
Fish and Wildlife
State Research Idaho Department of Fish and Game, 4/26/2002
Programs for 2002 Oregon Department of Fish and
Wildlife, Washington Department of
Fish and Wildlife
State Research Idaho Department of Fish and Game, 3/28/2003

Oregon Department of Fish and
Wildlife, Washington Department of
Fish and Wildlife

Other Options for ESA Compliance

The 4(d) limits provide one option for obtaining ESA compliance - ESA section 10 and section
7 are two other methods. Through section 10 permits NOAA Fisheries can authorize various
activities that would otherwise be prohibited by section 9 of the ESA. Such activities include
scientific research, artificial propagation programs, fishery actions, or broad based habitat
conservation plans. Permit requirements can be found in the ESA and the permit regulations in

3 The difference between the number of research permits approved 2001 and 2002 is due to changes in how
NOAA Fisheries tabulates and processes the research applications.

10
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50 CFR 222. For more information on habitat conservation plans, see the publication entitled
Habitat Conservation Plans and the Incidental Take Permitting Process.

Section 7 of the ESA directs all Federal agencies to conserve threatened and endangered species.
Section 7(a)(2) specifically requires Federal agencies to consult with NOAA Fisheries to ensure
that actions they fund, authorize, permit or otherwise carry out will not jeopardize the continued
existence of any listed species or adversely modify or destroy designated critical habitat. Such
actions include Federally-funded projects such as road construction, stormwater management,
rural and urban development, restoration activities, and many other activities that Federal
agencies conduct, permit, or fund. If after consultation, NOAA Fisheries concludes that the
proposed Federal action may affect a listed species or designated critical habitat, consultation is
required, either formal or informal depending on the type and degree of effect. A consultation
handbook detailing the consultation requirements and procedures is available. Interested parties
may also speak with one of the NOAA Fisheries staff members listed on page 20.

NOAA Fisheries’ National Environmental Policy Act (NEPA) Requirements

As a Federal agency, NOAA Fisheries is required to comply with the NEPA, Council on
Environmental Quality NEPA regulations, and its own internal NOAA NEPA guidance. Federal
agencies must prepare an environmental impact statement (EIS) for actions that significantly
affect the quality of the human environment, or an environmental assessment (EA) for actions
that do not have significant impacts, or when the potential for significant impacts is unknown.
According to NEPA regulations, some activities are categorically excluded from NEPA review.
NEPA applies when NOAA Fisheries takes a Federal action, grants a permit, or agrees to fund or
otherwise authorize any other entity to undertake an action that could possibly affect
environmental resources (NOAA Administrative Order 216-6).

When it adopted the 4(d) rule, NOAA Fisheries completed six environmental assessments, one
for each listed taxonomic species covered by the rule (i.e., sockeye, chum, chinook, coho, and
two separate EAs for two groups of steelhead). The EAs examined the environmental impacts
for five alternatives to the 4(d) rule, including the Proposed Action of prohibiting take of listed
species, together with 13 limits for categories of activities that conserve the listed species. The
EAs concluded that implementing the Proposed Action would have no significant impacts on the
human environment. Thus, NOAA Fisheries issued a Finding of No Significant Impact (FONSI)
for each EA.

In the Federal Register Notice adopting the rule, NOAA Fisheries stated that no further NEPA
analysis would be necessary when NOAA Fisheries reviewed state and local programs for
consistency with the 4(d) limits (65 FR at page 42458 (July 10, 2000). During the last three
years, NOAA Fisheries has gained a better understanding of the potential range of activities that
could fall within the different limits. As a result NOAA Fisheries will complete NEPA analyses
for programs submitted under certain 4(d) rule limits.

11
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At the earliest practicable time, an applicant should contact NOAA Fisheries staff to learn what
information is needed for the 4(d) application, ESA consultation requirements, and NEPA
analysis. NOAA Fisheries is obligated to meet its NEPA requirements, yet the applicant may be
able to assist, under NOAA Fisheries’ supervision, with certain NEPA analyses. NOAA
Fisheries staff will determine the scope and scale of the NEPA analysis, identify the alternatives
and resources to be analyzed, and develop a schedule for completing the NEPA process because
it must be closely coordinated with the 4(d) submittal review process. NOAA must complete its
NEPA compliance before a 4(d) determination is made. How quickly the submittal moves
through the 4(d) rule and NEPA review process will depend on NOAA Fisheries’ resources and
how comprehensive the submittal products are. NOAA Fisheries encourages applicants to help
as possible with the NEPA process. The 4(d) submittal process flow chart on page 17 illustrates
how the NEPA analysis is coordinated with the rest of the 4(d) submittal process.

To efficiently serve the public and meet its NEPA mandates, NOAA Fisheries is developing a
comprehensive approach to NEPA. This entails creating programmatic approaches for certain
4(d) limits. NOAA Fisheries started this programmatic approach under Limit 10 covering
routine road maintenance programs. NOAA Fisheries produced a framework programmatic EA
analyzing the impacts of implementing Limit 10 would have on ESUs. NOAA Fisheries is now
preparing subsequent, or sequential, EAs for individual Limit 10 program submittals. These
EAs tier to the programmatic EA. Additional programmatic NEPA documents may be produced
for other limits, or in the future. For now, however, NOAA Fisheries will conduct an individual
NEPA analysis for each submittal.

Jurisdictions interested in submitting a program under a 4(d) limit should contact the appropriate
NOAA Fisheries point of contact (see pages 18 through 20) to discuss the scope and
requirements of the 4(d) and NEPA approval processes. A final 4(d) determination cannot be
issued until all required NEPA analyses are complete.

NOAA Fisheries Consultations: ESA Section 7, Magnuson-Stevens Act
Essential Fish Habitat (EFH), and U.S. Fish and Wildlife Service (FWS)
Species

NOAA Fisheries also has certain consultation responsibilities when making determinations under
a 4(d) limit. Before issuing a decision, it must comply with section 7 of the ESA. That is, it
must conduct an internal consultation to ensure that its proposed action will not jeopardize the
continued existence of listed salmonids or destroy or adversely modify designated critical
habitat. In addition, NOAA Fisheries must consider any adverse effects on designated EFH by
completing a consultation as required by the Magnuson-Stevens Act. Generally, ESA and EFH
consultations are conducted concurrently. NOAA Fisheries also expects its 4(d) limit
evaluations to provide a large part of the biological analysis required for the section 7 /EFH
consultations. If a 4(d) limit action has the potential to affect a species listed by the FWS,

12
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NOAA Fisheries will consult with FWS as well. The flowchart illustrating the 4(d) submittal
steps on page 17 demonstrates how the consultation(s) will be integrated into the 4(d) limit
process. Further information about applying the consultation requirements to a specific 4(d)
submittal should be obtained from the appropriate Northwest Region or Southwest Region staff
member (identified on page 20).

13
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Future Amendments to the 4(d) Rule for Salmon and Steelhead

The 4(d) rule provides an opportunity for states and local jurisdictions to take a leading role in
conserving listed species. NOAA Fisheries has offered to work with any entity interested in the
4(d) option. NOAA Fisheries is especially interested in state-level conservation efforts tailored
to meet the needs of threatened salmon and steelhead.

All of the currently available 4(d) limits are described in the rule and later in this Implementation
Binder. NOAA Fisheries is confident that as more large-scale conservation solutions are found,
these efforts will be recognized in future rulemaking. The rulemaking process, however, is a
lengthy one ~ it involves publishing the proposed amendment in the Federal Register, analyzing
public comment, performing a NEPA analysis, consulting with the FWS, and other steps.
Therefore, while it is to be hoped that more 4(d) limits will be developed in the future, NOAA
Fisheries cautions interested parties that it is an arduous process.
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General Information About Submitting a Program for a 4(d) Limit

Once a given entity has determined that it wants to submit a program under a 4(d) rule limit, they
need to refer to the relevant chapter in this Binder to find out what is required. Submittal
requirements vary among the different limits. The limits defined in the 4(d) rule and in this
Binder are the only ones currently available.

Generally, any activity or program submission under a 4(d) rule limit should contain the features
listed below. (Not all of the following information is required for each limit. Please refer to the
individual limits described in this Binder for the specific requirements for each limit.)

. Descriptions of (a) the program being proposed and all covered activities, (b) the
geographic area within which it will apply or be carried out, and (c) the jurisdiction or
entity responsible for overseeing it.

. A description of the listed species that will be affected by the action. This should include
an account of fish distribution and abundance in the affected area.

. A description of the specific geographic area to which the program applies or within
which covered activities would be conducted (including any critical habitat that may be
affected by the activities). Depending on the limit, this should include existing habitat
conditions in terms of habitat type, quantity, and quality. Other relevant information may
include water quality, riparian areas, stream channels, flow, access, and watershed health
indicators such as total impervious area and any existing high-quality habitat areas.

. A description of the manner in which the covered activities may affect listed species or
critical habitat, and an analysis of the effects the program would have on those species
and habitats ~ including short-term and long-term effects, indirect and cumulative effects.

. Relevant reports, including any available EIS, EA, or biological assessment prepared; as
well as any other information on the program, the affected listed species, or critical
habitat.

Entities submitting a program for qualification under one of the habitat limits are responsible for
performing all necessary analyses to support the findings required by the rule with scientific
credibility. NOAA Fisheries findings will take the form of concurring with the conclusions
provided in the submittal package, or finding that the package does not reach all necessary
conclusions or is otherwise incomplete, or finding that the analyses as presented in the submittal
package do not adequately support the conclusions.
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Overview of 4(d) Rule Limits Submittal Process Flow Chart

One of the fundamental objectives of the 4(d) rule is to provide for salmon conservation
efficiently, effectively, and comprehensively across the vast non-Federal lands and diversity of
human activities within the range of listed salmon. Early interaction between NOAA Fisheries
staff and applicants should help achieve this objective. Entities considering applying for
qualification under a 4(d) limit are encouraged to discuss the substance of their program with
NOAA Fisheries staff before committing to a course of action.

The following flow chart provides an overview of the steps one will need to follow before
NOAA Fisheries issues a decision on carrying out a program under one of the 4(d) rule limits.
The flow chart is divided into two sections—pre-submittal guidance and the submittal process.
The pre-submittal guidance is a critical part of the overall process; it stresses the importance of
early communication with the appropriate NOAA Fisheries staff members, sets up the path for
determining the appropriate ESA program and permit options, and identifies the information that
each submittal package must include.

The submittal process generally describes how a submitted program will be evaluated, how its
biological impacts will be analyzed, how the public will receive notice of the submittal, and what
options are available whether the program is or is not approved. If after public comment and
technical review the submittal requires major modifications, it may need to be noticed again in
the Federal Register. In most cases, the submittal evaluation process includes an ESA/Essential
Fish Habitat consultation and a NEPA impacts analysis. These must be completed before a
decision can be made on any 4(d) submittal. The authorization process for some limits—such as
Limit No. 9 (Water Diversion Screening) and Limit 6 (Joint Tribal/State programs) varies and
may not exactly follow the flow chart process. Therefore, anyone seeking approval for their
program should refer to the applicable limit for any specific requirements that may apply.
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Flow Chart for 4(d) Limit Submittal Process
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Whom Do I Contact at NOAA Fisheries to Identify ESA Compliance

Options?

The table below identifies the appropriate NOAA Fisheries divisions and point of contact for
inquiries about initiating the process to submit a 4(d) limit or to identify other ESA compliance

options.

Table 1

INFORMATION ABOUT 4(d) RULE PROGRAMS AND ESA PERMIT OPTIONS

Toric/TYPE OF ACTIVITY

NORTHWEST
REGION DIVISION

NORTHWEST REGION
POINT OF CONTACT

Rescue and Salvage

Protected Resources

Leslie Schaeffer (503/230-5433)
Leslie.Schaeffer@noaa.gov

Fishery Management, including
those described in Joint State/Tribal
Plans

Sustainable Fisheries

FMEP HomePage

or Robert Bayley (503/230-5432)
Robert.Bayley@noaa.gov or
Peter Dygert (206/526-6734)
Peter.Dygert@noaa.gov

Hatchery and Artificial Propagation
Programs, including those described
in Joint Tribal/State Plans

Sustainable Fisheries

HGMP HomePage
or Robert Bayley (503/230-5432)
Robert.Bayley@noaa.gov

Scientific Research Conducted by
States

Protected Resources

Leslie Schaeffer (503/230-5433)
Leslie.Schaeffer@noaa.gov

Screened Water Diversions

Hydropower Program

FERC HomePage
or Bryan Nordlund (360/534-9338)

Bryan.Nordlund@noaa.gov

* Routine Road Maintenance
Activities

+ Habitat Restoration

+ City of Portland Integrated Pest
Management

* Municipal, Residential,
Commercial and Industrial
Development (and
Redevelopment)

* Forestry in Washington

* Section 10 Habitat Conservation
Plan

* Section 7 Consultation for
habitat-affecting action.

Habitat Conservation

State of Washington — Steven Landino
(360/753-6054)
Steven.Landino@noaa.gov

State of Oregon — Michael Tehan
(503/231-2224)
Michael.Tehan@noaa.gov

State of Idaho — Don Anderson
(208/378-5698)
Don.Anderson@noaa.gov
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Table 2

INFORMATION ABOUT 4(d) RULE PROGRAMS
AND ESA PERMIT OPTIONS

Toric/TYPE OF ACTIVITY

SOUTHWEST REGION
POINT OF CONTACT

Rescue and Salvage Actions

Dan Logan/ Santa Rosa (707/575-6053)
Dan.Logan@noaa.gov

Fishery Management

Craig Heberer/ Long Beach (526/980-4021)
Craig.Heberer@noaa.gov

Artificial Propagation

Shirley Witalis (916/930-3606)
Shirley.Witalis@noaa.gov

Scientific Research Conducted by
States

Dan Logan/ Santa Rosa (707/575-6053)
Dan.Logan@noaa.gov

Screened Water Diversions

Rick Wantuck/ Santa Rosa (707/575-6063)
Rick.Wantuck@noaa.gov

* Routine Road Maintenance
Activities

* Municipal, Residential,
Commercial and Industrial
Development (and
Redevelopment)

* Habitat Restoration

Patrick Rutten/ Santa Rosa - Central Coast
Patrick.Rutten@noaa.gov

(Mendocino Co. thru Monterey Co.)
(707/575-6059)

Irma Lagomarsino/ North Coast - Arcata
Irma.Lagomarsino@noaa.gov
(Humboldt Co. north to Oregon)
(707/825-5160)

Craig Wingert/ Long Beach
Craig.Wingert@noaa.gov

South Coast (San Luis Obispo Co.)
(562/980-4021)

Michael Aceituno/ Sacramento
Michael.E.Aceituno@noaa.gov
Central Valley

(916/930-3600)
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How Do I Get Additional Information on the 4(d) Rule?

Please visit NOAA Fisheries’ Northwest Region web site or the Southwest Region web site for
additional information on the 4(d) rule for salmon and steelhead. The websites contain Federal
Register notices, fact sheets, Citizens Guide to the 4(d) Rule, Updated 4(d) Rule Implementation

Binder, maps of threatened salmon and steelhead ESUs, press releases, answers to frequently
asked questions, and documents referenced in the rule. The websites also have a great deal of
information on listed species in general. In addition, the following NOAA Fisheries staff
members can provide information on the rule.

GENERAL INFORMATION/QUESTIONS

4(d) Rule

Rosemary Furfey

(503/231-2149)

Rosemary.Furfey@noaa.gov

Puget Sound

Elizabeth Babcock

(206/526-4505)

Elizabeth.Babcock@noaa.gov

Snake Basin

Angela Somma

(208/378-5706)

Angela.Somma@noaa.gov

Upper Columbia Basin

Dale Bambrick

(509/962-8911)

Dale.Bambrick@noaa.gov

Mid-Columbia Basin

Randy Tweten

(541/975-1835)

Randy.Tweten@noaa.gov

Lower Columbia Basin

Patty Dornbusch

(503/230-5430)

Patty.Dornbusch@noaa.gov

Willamette Basin
Oregon Coast

Patty Dornbusch
Rosemary Furfey

(503/230-5430)
(503/231-2149)

Patty.Dornbusch@noaa.gov
Rosemary.Furfey@noaa.gov

California/ North Coast
(Humboldt Co. north to Oregon)

Greg Bryant
Irma Lagomarsino

(707/825-5162)
(707/825-5160)

Greg.Bryant@noaa.gov
Irma.Lagomarsino@noaa.gov

California/Central Coast
(Mendocino Co. thru Monterey Co.)

Patrick Rutten
Charlotte Ambrose

(707/575-6059)
(707/575-6068)

Patrick.Rutten@noaa.gov
Charlotte Ambrose@noaa.gov

California/South Coast
(San Luis Obispo Co.)

Craig Wingert
Mark Capelli

(562/980-4021)
(805/963-6478)

Craig.Wingert@noaa.gov
Mark.Capelli@noaa.gov

California/Central Valley

Michael E. Aceituno
Diane Windham

(916/930-3600)
(916/930-3619)

Michael . E.Aceituno@noaa.gov

Diane.Windham@noaa.gov
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Instructions for Program Submittals Under the Various Limits

The following chapters give instructions for submitting a program to NOAA Fisheries in order to
qualify for a limit on the take prohibitions. Each chapter is intended to stand alone and thus
includes all the information needed to prepare a submittal under each individual limit. Each
chapter includes the following information (where applicable):

. A summary of the limit.
. The affected ESUSs.
. Regulatory language.

. Submittal instructions.

. Reporting requirements.

. NOAA Fisheries’ submittal review criteria.

. NOAA Fisheries’ decision and notification process.

. Contact information for receiving NOAA Fisheries’ assistance.
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Limit No. 1: ESA Permits

Summary of the Limit
This limit recognizes that those holding permits under section 10 of the ESA (or receiving other

exemptions under the ESA) have been authorized a certain level of take in accordance with the
permit or applicable law.

Affected ESUs

A section 10 permit allows you to take listed fish even when take is generally prohibited and
therefore this limit applies to all listed ESUs.

Regulatory Description of the Limit

From 50 CFR 223.203(b)(2):
“...The prohibitions of paragraph (a) of this section relating to threatened species
of salmonids listed in §223.102 (a)(5) through (a)(10), and (a)(12) through (a)(19)
do not apply to activities authorized or permitted under section 10 of the ESA (16

U.S.C. 1539) and other exceptions under the Act relating to endangered species,
including regulations in part 222 of this chapter implementing such exceptions.”

Submittal Instructions

There are no submittal requirements for this limit.
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Limit No. 2: Ongoing Scientific Research

Limit No. 2, which addressed ongoing scientific research, expired on March 7, 2001. This limit
was included to prevent the potential for disrupting ongoing scientific research, monitoring, and
conservation activities. It was a temporary, one-time limit on the ESA take prohibitions to allow
such activities to continue so that the necessary paperwork could be processed.
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Limit No. 3: Rescue and Salvage Actions

Summary of the Limit

This limit relieves certain agency and official personnel (or their designees) from the take
prohibitions when they are acting to aid an injured or stranded fish or salvage a dead fish for
scientific study. Each agency acting under this limit is to report annually on the numbers and
status of the fish handled. This limit on the take prohibitions will conserve the listed species by
physically aiding fish, furthering our understanding of the species' biology, or identifying life-
threatening conditions that could be ameliorated by management or enforcement actions.

Affected ESUs

A total of 15 salmon and steelhead ESUs are subject to this limit; in addition to the 14 ESUs
identified in the July 10, 2000 4(d) rule, the rescue/salvage limit also applies to the Southern
Oregon/Northern California Coast coho salmon ESU. (Refer to regulatory language in the July
1997 4(d) rule for Southern Oregon/Northern California Coast coho salmon for information
related to this limit (62 FR 38479)). Specific descriptions of the affected ESUs are contained in
the listing determinations cited below.

Southern Oregon/Northern California
Coasts coho salmon
(62 FR 24588, May 6, 1997)

Snake River Basin steelhead
(62 FR 43937, August 18, 1997)

Lower Columbia River steelhead
(63 FR 13347, March 19, 1998)

Oregon Coast coho salmon
(63 FR 42587, August 10, 1998)

Upper Willamette River steelhead
(64 FR 14517, March 25, 1999)

Hood Canal summer-run chum salmon
(64 FR 14508, March 25, 1999)

Middle Columbia River steelhead
(64 FR 14517, March 25, 1999)

Columbia River chum salmon
(64 FR 14508, March 25, 1999)

Central California Coast steelhead
(62 FR 43937, August 18, 1997)

Puget Sound chinook salmon
(64 FR 14308, March 24, 1999)

South-Central California Coast steelhead
(62 FR 43937, August 18, 1997)

Lower Columbia River chinook salmon
(64 FR 14308, March 24, 1999)

Central Valley, California steelhead
(63 FR 13347, March 19, 1998)

Upper Willamette River chinook salmon
(64 FR 14308, March 24, 1999)

Ozette Lake sockeye salmon
(64 FR 14528, March 25, 1999)
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Regulatory Description of the Limit
From 50 CFR 223.203(b)(3):

“...The prohibitions of paragraph (a) of this section relating to threatened species
of salmonids listed in § 223.102 (a)(4) through (a)(10), and (a)(12) through
(a)(19) do not apply to any employee or designee of NMFS, the United States Fish
and Wildlife Service, any Federal land management agency, the Idaho Department
of Fish and Game (IDFG), Washington Department of Fish and Wildlife
(WDFW), the Oregon Department of Fish and Wildlife (ODFW), California
Department of Fish and Game (CDFQG), or of any other governmental entity that
has co-management authority for the listed salmonids, when the employee or
designee, acting in the course of his or her official duties, takes a threatened
salmonid without a permit if such action is necessary to: (i) Aid a sick, injured, or
stranded salmonid, (ii) Dispose of a dead salmonid, or (iii) Salvage a dead
salmonid which may be useful for scientific study. (iv) Each agency acting under
this limit on the take prohibitions of paragraph (a) of this section is to report to
NMEFS the numbers of fish handled and their status, on an annual basis. A
designee of the listed entities is any individual the Federal or state fishery agency
or other co-manager has authorized in writing to perform the listed functions. (see
65 FR 42422, July 10, 2000)”

Submittal Instructions

No submittals are required to qualify for this limit addressing rescue and salvage actions.
However, eligibility is restricted to employees or designees of NOAA Fisheries, the FWS, any
Federal land management agency (e.g., U.S. Forest Service, Park Service, or Bureau of Land
Management), IDFG, WDFW, ODFW, CDFG, or of any other entity (e.g., Native American
tribes) that has co-management authority over the listed salmonids. In addition, designees must
have written authorization from one of these entities before aiding or salvaging the listed species.

Reporting Requirements

Each entity acting under this limit is required to submit an annual report to NOAA Fisheries
identifying the person(s) acting under this limit, and the location, numbers, condition, and
age/life stage of fish handled. In cases where a dead salmonid was made available for a scientific
study, the entity should identify the researcher (or facility) to whom the specimen was
transferred. If fish were captured using a backpack electrofishing unit, then the reporting
agency/entity should certify that the activity was conducted in accordance with NOAA Fisheries’
backpack electrofishing guidelines. These reports will be most useful if they describe why the
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aid/salvage effort was needed and what if any management or enforcement actions (if
applicable) would help prevent the need for future aid efforts. Annual reports should be mailed
by January 31* of each year to:

Garth Griffin (Oregon, Washington, or Idaho)
NOAA Fisheries, Protected Resources Division
525 NE Oregon Street, Suite 500
Portland, OR 97232-2737
or
Dan Logan (California)
NOAA Fisheries
777 Sonoma Avenue, Room 325
Santa Rosa, California 95404-6515

NOAA Fisheries’ Submittal Review Criteria

As noted above, there are no submittal requirements (and hence no review criteria) associated
with this limit.

Qualification Process

While this limit does not involve NOAA Fisheries’ approval per se, the agency encourages all
eligible entities to:

. Provide timely and accurate annual reports that describe the basis for the aid/salvage
effort and what if any management or enforcement actions would help prevent the need
for future aid efforts.

. Make a good faith effort to employ safe and effective capture and handling techniques

(e.g., NOAA Fisheries’ electrofishing guidelines) to minimize stress for the stranded,
injured, or sick fish.
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NOAA Fisheries’ Assistance

Additional guidance or assistance regarding this limit can be obtained by contacting:

Leslie Schaeffer (Oregon, Washington, and Idaho)
NOAA Fisheries, 525 NE Oregon Street, Suite 500
Portland, Oregon 97232-2737

Phone: (503) 230-5433

Fax: (503) 230-5435

E-mail: leslie.schaeffer@noaa.gov

Dan Logan (California)

NOAA Fisheries, 777 Sonoma Avenue, Room 325
Santa Rosa, California 95404-6515

Phone: (707) 575-6053

Fax: (707) 578-3435

E-mail: dan.logan@noaa.gov
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Limit No. 4: Fishery Management

Summary of the Limit

Recreational, commercial, and tribal fisheries can be managed in a way that protects listed
salmon and steelhead and allows them to recover. The 4(d) rule does not prohibit the take of
listed fish in fisheries if a fishery management agency develops a Fisheries Management and
Evaluation Plan (FMEP) and NOAA Fisheries approves it. Some benefits of the FMEP approach
are long-term management planning, more public involvement, less government paperwork, and
more certainty that there will be fishing opportunities in the future.

In the FMEPs, fisheries will be managed according to the listed fishes’ status. This will be
determined by using the concepts contained in NOAA Fisheries’ “Viable Salmonid Populations”
policy. Fisheries will be scaled to the degree of risk the listed fish face. When a listed
population is at a critically low levels, harvest impacts will be strictly controlled. Once a
population recovers to “viable” levels, fisheries could be less restrictive.

FMEPs are developed and approved in the following manner: (1) a fish management agency,
such as a state department of fish and wildlife, develops an FMEP that meets the 4(d) rule
criteria; (2) they send it to NOAA Fisheries, who then solicits public and technical review and
comment; (3) the technical and public input is used to revise the FMEP, if necessary. NOAA
Fisheries analyzes it for sufficiency against the rule and determines whether it will approve or
disapprove the submittal. If approved, NOAA Fisheries writes a letter of approval to the agency
that developed the FMEP. If approved, the FMEP is then implemented in accordance with the
ESA. NOAA Fisheries will work with the applicant to monitor FMEP compliance and
effectiveness.

NOAA Fisheries’ National Environmental Policy Act Requirements

NOAA Fisheries must comply with NEPA when making a decision under this limit. NOAA
Fisheries must analyze the environmental effects of the program on the human environment.
When the applicant contacts NOAA Fisheries to determine the appropriate level of information
needed for the 4(d) application, it should also identify the scope and scale of the NEPA
requirements. NOAA Fisheries’ NEPA analysis must be closely coordinated with the 4(d)
submittal review process. A final 4(d) determination cannot be issued until all required NEPA
analyses are complete.
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NOAA Fisheries Consultations: ESA Section 7, Magnuson-Stevens Act
Essential Fish Habitat (EFH), and U.S. Fish and Wildlife Service (FWS)
Species

NOAA Fisheries also has certain consultation responsibilities when making determinations under
a 4(d) limit. Before issuing a decision, it must comply with section 7 of the ESA. That is, it
must conduct an internal consultation to ensure that its proposed action will not jeopardize the
continued existence of listed salmonids or destroy or adversely modify designated critical
habitat. In addition, NOAA Fisheries must consider any adverse effects on designated EFH by
completing a consultation as required by the Magnuson-Stevens Act. Generally, ESA and EFH
consultations are conducted concurrently. NOAA Fisheries also expects its 4(d) limit evaluations
to provide a large part of the biological analysis required for the section 7 /EFH consultations. If
a 4(d) limit action has the potential to affect a species listed by the FWS, NOAA Fisheries will
consult with FWS as well. The flowchart illustrating the 4(d) submittal steps on page 17
demonstrates how the consultation(s) will be integrated into the 4(d) limit process. Further
information about applying the consultation requirements to a specific 4(d) submittal should be
obtained from the appropriate Northwest Region or Southwest Region staff member.

Affected ESUs

A total of 14 ESUs (identified below) are subject to this limit. Specific descriptions of the
affected ESUs are contained in the listing determinations cited below.

Snake River Basin steelhead
(62 FR 43937, August 18, 1997)

Oregon Coast coho salmon
(63 FR 42587, August 10, 1998)

Lower Columbia River steelhead
(63 FR 13347, March 19, 1998)

Ozette Lake sockeye salmon
(64 FR 14528, March 25, 1999)

Upper Willamette River steelhead
(64 FR 14517, March 25, 1999)

Hood Canal summer-run chum salmon
(64 FR 14508, March 25, 1999)

Middle Columbia River steelhead
(64 FR 14517, March 25, 1999)

Columbia River chum salmon
(64 FR 14508, March 25, 1999)

Central California Coast steelhead
(62 FR 43937, August 18, 1997)

Puget Sound chinook salmon
(64 FR 14308, March 24, 1999)

South-Central California Coast steclhead
(62 FR 43937, August 18, 1997)

Lower Columbia River chinook salmon
(64 FR 14308, March 24, 1999)

Central Valley, California steelhead
(63 FR 13347, March 19, 1998)

Upper Willamette River chinook salmon
(64 FR 14308, March 24, 1999)
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Regulatory Description of the Limit
From 50 CFR 223.203(b)(4):

“...The prohibitions of paragraph (a) of this section relating to threatened species
of salmonids listed in Sec. 223.102 (a)(5) through (a)(9), (2)(10), (a)(12) through
(a)(19) do not apply to fishery harvest activities provided that:

(1) Fisheries are managed in accordance with a NMFS-approved Fishery
Management and Evaluation Plan (FMEP) and implemented in accordance with a
letter of concurrence from NMFS. NMFS will approve an FMEP only if it clearly
defines its intended scope and area of impact, and sets forth the management
objectives and performance indicators for the plan. The plan must adequately
address the following criteria:

(A) Define populations within affected listed ESUs, taking into account
spatial and temporal distribution, genetic and phenotypic diversity, and other
appropriate identifiable unique biological and life history traits. Populations may
be aggregated for management purposes when dictated by information scarcity, if
consistent with survival and recovery of the listed ESU. In identifying
management units, the plan shall describe the reasons for using such units in lieu
of population units and describe how the management units are defined, given
biological and life history traits, so as to maximize consideration of the important
biological diversity contained within the listed ESU, respond to the scale and
complexity of the ESU, and help ensure consistent treatment of listed salmonids
across a diverse geographic and jurisdictional range.

(B) Utilizes the concepts of “viable” and “critical” salmonid population
thresholds, consistent with the concepts contained in the technical document
entitled “Viable Salmonid Populations (NMFS, 2000b)." The VSP paper provides
a framework for identifying the biological requirements of listed salmonids,
assessing the effects of management and conservation actions, and insuring that
such actions provide for the survival and recovery of listed species. Proposed
management actions must recognize the significant differences in risk associated
with viable and critical population threshold states and respond accordingly to
minimize the long-term risks to population persistence. Harvest actions impacting
populations that are functioning at or above the viable threshold must be designed
to maintain the population or management unit at or above that level. For
populations shown with a high degree of confidence to be above critical levels but
not yet at viable levels, harvest management must not appreciably slow the
population's achievement of viable function. Harvest actions impacting
populations that are functioning at or below critical threshold must not be allowed
to appreciably increase genetic and demographic risks facing the population and
must be designed to permit the population's achievement of viable function,
unless the plan demonstrates that the likelihood of survival and recovery of the
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entire ESU in the wild would not be appreciably reduced by greater risks to that
individual population.

(C) Set esc